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fob, 1 yol., 1668—1720 

.. Daniell’s Beports, Exchequer in Equity, 1 yoL, ISI'7 
—1823 

Danson and Lloyd’s Mercautile Cases, 1 ycd., 1828— 
1829 

.. Davison and Iferiyale’s Beports, Queen’s Bench, 
1 yol., 1843—1844 

.. Davies’ Patent Cases, 1 voL, 1785—1816 • 

.. Davys’ (or Davies’ or Davy’s) Beports (Ireland), 
1 vol., 1604—1611 

... Day’s Election Cbsee, 1 vol.,^ 1892—1893 
.. Deane and Swabey’s Eoclesiastiual Beports, 1 yol., 

1855— 1857 

.. Deacon’s Beports, Bankruptcy, 4 yols., 1634—1840 
.. Deacon and Obitty’s Beports, Bankruptcy, 4 yols., 
1882—1835 

.. Dearsly and Bell’s Crown Cases Beserved, 1 yol., 

1856— 1858 

.. Dearaly’s Crown Coses Beserved, I voL, 1852—1656 
., Deas and Anderson's Decisions (Scotlwd), 5 yols., 
1829—1832 

.. De Gex’s Beports, Bankraptoy, 1 vol., 1844—1848 
.. De Gox, Fisher, and Jones’s Beports. Ohanoeiy, 
4 vols., 1859—1802 

.. De Gex and Jones’s Beports, Chancery, 4 yols., J8d7 
—1859 

.. De Gex, Jones, and Smith’s Beports, Chancery, 
4 Tols., 1862—1865 ' 

.. De Gex, Macnaghten, and Gordon’s Bqtorts, Chan¬ 
cery, 8 yols., 1851—1857 , 

.. De G^ and Smale’s Beports, Chancery, 5 yols., 1846 
—1852 

Delane’s Decisions, Bevision Courts, 1 yd., 1832— 
1835 

.. Denison’s Crown Cases Beserved, 2 vols., 1844—1852 
.. IH^ena’ B^tts, Chancery, 2 vols., 1559—1798 
.. Justinian’s Dig^ or Faudeets 
.. Dirleton’s Deoutens,- Court of Setaion Scotland), 
foL, 1 vol., 1665—1677 

.. Dodson’s Beports, Admiralty, 2 yuLa, JUBll—1822 
.. Donnelly’s Beports, Chancery, 1 yol., 1836—1837 
., Douglas’'^eo^n Csttes, 4 yds., 1774—1776 . 

.. Douglas' Beports, King’s Bench, 4 yds., 1778—1785 
. ft Dowsl Kepons, House of Lords, 6 yols., 1812—1818 
.. Dov and Clark’s imports. House ol Lords, 2 yols., 
1827—1832 

ft. Dowling and Li>iyiideB* fimotice BiiportSt.f^yols;, 
1843X1849 ... ^ ^ ^ ' 
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Dow. & Bt. (k. b.) .. Dowling and Byland’sBopotta,Suag'BBenoh, 0 voIh 

1822--1827 

Dow. ft By. (m. o.) .. Dowling and Byland*s Magiatratea’ Oaaea, 4 vola., 

1822—1827 

Dow. & By. (n. p.) .. Dowling and il^land'a Beporta, Niai Priaa, 1 pazl^ 

1822—1823 

Dowl.Dowling'a Fraotioe Beporis, 0 toIs., 1630—1841 

Dowl. (n. 8.) .. ,. Dowlinwa Praotice Braorts, New SerieB, 2 yola.» 

1841—1843 

Dr. ft Wol.Drury and Walsli'a Beports, Ohanony (Irdand), 

2 vola., 1837—1841 

Dr. ft War. .. ., Drury and Warreu'a Beports. Ohanoery (Ireland)^ 

4 Tol&, 1841—1843 


Drew. .. .. Drewry’s Heporta, Ohancery. 4 vola., 1832—1839 

Dnew. ft Sm.Drewry and Smalo’a Beporta, Oliancery. 2 rola., 1839 

—1865 

Drinkwater .. Drinkwater*a Beports, Ck>mmon Pleas, 1 vol., 1839 

■Druzy temp. Nap. .. Drury’s Beports temp. Napier, Chancery (Ireland), 

1 vol., 1858—1859 

Dnuy ietiip. Sug. .. Drury’s Beports temp. Sugden, Ohancery (Ireland), 

1 voL, 1841—1844 

Dugd. Orig. .. Dugdale'a Orig^es Juridioialoa 

Dunl. (Ct. of Sess.) ,. Dunlop, Court of Session Cases (Scotland), 2nd serios, 

24 vols., 1838—1862 

Dunning.Dunning's Boports, Bing's Bench, 1 toL, 1753— 

1754 

Duzie.Durie'a Deoiaiona, Court of Session (Scotland), fol., 

1 vol.. 1621—1642 

Dyer . .Dyer’s Imports, Bing’s Bench, 3 vols., 1513—1581 

£. ft B..Ellis and Bhudtbum's Beporta, Queen’a Bench, 

8 vols., 1852—1858 

£. ft E. .. .. .. Ellis aud Ellis’s Beports, Queen’s Bough, 8 vols., 

1858—1861 

E. B. ft £. .. .. Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench; 

1 vol., 1858—1860 

Eag. ft Y. .. .. liiagle and Young’s Tithe Coses, 4 vols., 1223—1825 

East ... .. .. East’s Beports, King’s Bench, 16 vols., 1800—1812 

East, P. O. .. .. lliast^s Pleas of the Crown 

Eco. ft Ad. .. .. Spinks’ Ecdesiastical and Admiralty Beporta, 2 vols., 

. 1853—1855 

Eden .. .. .. Eden’s Beports, Chanoery, 2 vole., 1757—1766 

Edgar.Edgar’s Decisions, Court of Session (Scotland), foL, 

1724—1725 

Edw. .Edwards’ Beports, Admiralty, 1 vol., 1808—1812 

Elchios.Elohies’ Decisions, Court of Session (Spofland), 

2 vols., 1733—1754 

Eng. Ft. Cas.Boecoe’s English Prize Cases, 2 vols., 1745—1868 

£q. Cas. Abr.Abridgment of Oases in Equity, lol., 2 v^s., 1667— 

1744 • 

Eq. Bep. .. i.‘ Equity Beports, 3 vole., 1853—1855 

Esp. .. .. .. Espinosse’s Bepotti^ Nisi Prius, 6 vols., 1793—1810 

Ej^ .Exchequer Beports (Welsby, Hurlstone, and Qor- 

don\ 11-vols., 1847—1856 

Ex. D.Law BwortBi, Exoihequfir Division, 5 vols., 1875— 

’ 1880 


B*. ftP. .. .. .. Foster and Fmlason’s Beports, Nisi Prius, 4 vols., 

' 18.56—1867 . ^ 

F. (Ct. otf Sess.) ,. Fraser, Court of Session Oases (Scotland), 5th series^ 

1898—1806 . . ^ J 

Foe. ColL (with date) .. Faculty of Advocates, Collection of Deoiwoiii, Oourt 

of'Sesribn'(Scotland), fol., 1st and 2ud 
21 vols., 175^1825 . 
















vAdsiEsmtioira. 

OolL.(jr« a.) (iHtli Pacjdty <1 Adroa»t»«» Oollaction of DacMoBi^ Oonirt 
j date) oi S w p on.K«ir Bnka, 26Tyda^t 

Fala .Faloonn’a Dteillona, Oontt tA go adon (Saotiaad), 

6 vda.t loLt .lT44o~176l 

Fale. ftVfte. .. .. Falooner«adSiiB3rarbert?a'EiIaotk»iOaae% 1 t6L» 1696 

—1868 

Fare..Fargoaon’a Ooneiatcnial DeoiBioiis flSoottand), 1 to1*« 

1811—1817 

Fite'G. .. .. Fite^Gibbona' Bepoita, King’s Bmob, fdL, 1 rol., 

1728—1731 

Fits. Nat. Brev. .. Fiteherbert^a Natoxa Breriiim 

m. A K. .. .. Flanagan and Kelly's Beports, Bolls Court (Ireland), 

1 1840—1842 

FonU.FonUanqua's Beports^ Bankruptoy, 2 parts, 1848— 

1862 

For. .Forresfs Be|iort8, Bcchequar, 1 vol., 1800—1801 

Forb. ^. Forbes' Beciaions, Court of Bessioii CSootland), fi4.» 

1 Tol., 1705—1718 

Fort. Do Laud. .. Fortesoue, De Iiaudibus Lsgnm Anglin 

Fortes. Bop.Fortesoue's Beports, foL, 1 T<d., 16^—1736 

Fost. .. .. Foster's Crown OasM, 1 vol., 1748—1760 

Fount. .. .. .. Fountainhairs PeoisioBB, Court of Seasion (Scotland), ‘ 

fol., 3 vols., 1078—1713 

Fox d: S. Ir. It. 0. Fox and T. B. O. Smith’s Beports, ESng's 

Ben(di (Xroland), 2 vols., 1822—1825 

Fox & S. Beg. .. ... J. S. Fox and- 0. Ii. Smith's Begistzatioin Oeses, 

1 vol., 1886—1895 

Freem. (OH.) .. Freeman's Beports, Chancery, 1 vol., 1660—^1706 

Freem. (K. B.) .. .. Freeman's Beports, King's Bench and Common; 

Fleas, 1 vol., 1670—1704 


Qal. & Dav. ,. .. Oslo and Davison’s Beports, Queen’s Bench, 3 vola., 

1841—1843 

Qalo .. .. .. Gale’s Beports, Exchrauer, 2 vols., 1835—1836 

Gib. Cod. .. .. Gibson’s Codex Juxie Ecdenastici Anglicani 

Qifl. .Giffard's Beports, Chancery, 5 vola, 1857—1865 

Gilb. .Gilbert's Cues in Law and Equity, 1 vol., 1713— 

1714 

Gilb. O. P. .. .. Gilbert’s History and Practice of the Court of 

Common Fleas * 

Gilb. (oh.) .. .. Gilbert’s Beports, Chancery and Exchequer, fol., 

1 voL, 1706—1726 ' 

Oilm. ft F. .. .. Gilmour and Falconer’s Deoisions, Court of Sesnon 

Scotland), 2 parts. Fart I. (Gilmour) 1661—1666, 
Fart H. Op'alconer) 1681—1686 * 

GL & J. ., .. ., Glyn and Jameson's Beports, Bankruptcy, 2 vols., 

1819—1828 

Glanv.. Glanvi^, De Legibus et Consuetudinibus Begni 

Glanv. EL Cas.Glanville’s Meotion Oases, 1 vd., 1628—1034 

Glased.Glascock’s Beports (Ireland), 1 vol., 1881—1832 

Godb.Godbdlt's Beports^ King’s Bench, Common Flese;. 

and Excheraer, 1 vol.» 1574—1^7 

Chmldsb.Gouldsborougii’a Bepcots, Queen'a Bench and Kmgfw 

Bench, 1 vcl.| 1586-—1601 

Gow . ,. Gow's Beperto, Nisi Frius, 1 vd., 1818—1820 

Gwill.GwMm'a Tythe Osa^, 4 vola., 1224—1824 


.. BttristeitesndCdit|iian*aBenDrts,Bxdieqiisr,6vA4» 
! 16 CG 6 ^ 16 B 6 ^ 
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H. ft Tir.'^ .* .. Hstt WDd Tvelb’ Bep<aii, Obnocvy, ft rohn. lft49-«- 

X89ft ... 

II. ft W. .. .. Hurb^oi^e and 'WUiualeT’B Bepoito, Exohe^uor, 

1 To^ftiO—1841 . . 

IL L. Cos. .. .. OlBxk** Bi^parte. Houbb of Lords, 11 Tda,, ISlT-^lSdS 

Hae< Adni.Haggard's Beporta, Adxninlty, 3 vote., 18Sft>-188S ' 

Hag. Con. .. .. Haggard’sOonstetorial Boports, 2 vote., 17S8~1821 

Hag. Bcc. .. .. Haggard’s Ecdesiastical Beports, 4 vote., 1827—1833 

Hailes .. .• .. Hnilos's Decteions, Court of Session (SooUaud), 

2 vote., 1766—1791 

Hale, O. Tj. .. .. Hole’s Common Law 

Hale, P. G. .. Halo's Pleas of tho Crown, 2 vols. 

Har. ft Butli. .. .. UaiTison and Butherfaid’s Beports, Common Ptoas, 

1 voL, 1866—1866 

Har. ft W. .. .. Hanison and Wollsstonte B^orts, Bing’s Bench 

and Bail Courts 2 vol&, 183a—1836 

Haro. .. .. .. Harcarse’e DscisionB, Comet of Session (Scotland), 

foL. 1 vol., 1681—1691 

Hard. .. .. .. Hardres’Jlepoits, Exchequer, fol.,1 vol., 1655—1669 

Haze .. .. .. Hare's Beports, Obanoeiy, 11 vote., 1841—1853 

Hawk. P. C.Hawkins’s Pleu of the Grown, 2 vote. 

Hayes .. .. Hayes’s Beports, Exchequer (Ireland), 1 voL, 1836— 

1832 

Hayes ft Jo. .. .. Hayes and Jones’s Bejiorts, Exchequer (Ireland), 

1 vol., 1832—1834 

Hem. ft M.Hemming and Millev’s Beports, (Chancery, 2 vote., 

1862— 1865 

Hot. .. .. .. Hetley’s Beports, Common Pleas, fol., 1 vol., 1627— 

1631 

Hob. .. .. .. Hobart’s Beports, Common Pleas, fol., 1 vol., 1013 

—1625 

llodg. .. .. .. Hodges’ Beports, Common Fleas, 3 vola, 1835— 

1837 

Hog. .Hogan’s Beports, Bolls Court (Ireland), 2 vote, 1816 

—1834 

Holt (ADKT.) .. .. W. Holt’s Buie of the Bead Gases, Admiralty, 1 vol., 

1863— 1867 

Holt (eq.) .. .. W. Holt’s Equity Beports, 1 vol., 1845 

Holt (K. n.) .. ..Sir John Holt’s Beports, Bing’s Bench, fol., 1 voL, 

1688—1710 

HoB (K. p.) .. P. Holt's Be^t^ Nisi Prius^ 1 vol., 1815—1817 

Home. Ot. of Seas. .. Homo’s Decisions, Court of Session (Soottend), 

4ol., 1 vol., 1786—1744 

Hop. ft Colt. .. .. Hopwood and Ooltman'a BemBtration Cases, 2 vote., 

1868—1878 

Hop. ft Ph. .. .. Hopwood o&d Philbriak’s Begistration Osass, 1 voL, 

1866—1867 

Horn ft n.Horn and Htrrtetone’s Beporta, Exchequer, 2 vote., 

1838—1839 

Hov. Suppl. .. Hovemfen’s Supplement to Yesey Jun/s Berbrte 

Cteanoery, 2 \m»., 1753—1817 

Hud. ft B. .. Hudson and Brooke’s BeportB, Bing’s Bench and 

Exebsq^ j[lreland), 2 vote, 1627—1831 i 

Hume .. .. .. Huma’a Heeratons, Court of Session (Scotland), ‘ 

1 vol., 1781—1822 . 

Hdt. .Hutton's Beporte, Conimoii Pleas, ftd., 1 vol., 1617— 

1638 

By. B1.Henry Bteckstone’s Bspmts, Conmum Pleas, 2 vdla* 

176o—1796 


i. c. 

I. Oh. B. 
I« Eq. B. 
1.VB. 


Ixish Cgmmm Law Eeports, 17 vote., 1849^^96 • 
Irifh BeiKMrt^ 17 vc^, 1S60~«19^' 

Iiteh Eqn^^lteP^ta, IjftXfdte., 1888^1851 y* 
liteh Lai^ 1ft voiiar ' 
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InA-^Stomkikm, 1 vbL, IfrU—1843 
Insb Jbxh^ 18 yeUk* 1848—1866 
Iaw Beooroer JJraumd) 1st series, 4 toIb., 1827-- 
1881 • 
lAvr Beeorder (Icelaiid) Hev Series, 6 v<da., 18a^--< 
1888 

Irvine's Jnstidairy Beports fflcotlonA, 8 vols., 1852— 
1807 


3. Bridg. 

J. P. 

J. Shaw, Just. 
Jao. 

Jac. & W« 

Jebb, 0. OL 

Jebb & B 

Jebb & S. 

Jenk. 

Jo. & CSar. 

Jo. & lat. 

Jo. Ex. Ir. 

John. 

John. & H. 
Jur. 

Jur. (sr. 8.) 
Just. Inst. 


Kr JiAn Bridgman's Beprarts, Common Pleas, foL, 
1 Tol., 1618—1681 

■ Justioe ^ the Peace, 1637—(current) 

J. GHiaw's Justiciary Bnrorts fflootlond), 1 voL, 1818 
—1863 

Jacob's Beports, Chancery, 1 vol., 1821—1823 
Jacob and Walker's Beports, Chanoeiy, 2 v<d&,. 1610 
—1821 

Jehb’s Orovm Oases Beserved (Ireland}, 1 vol., 1822 
—1810 

Jebb and Bourke’s Beports, Queen's Bench (Ireland), 

1 vol., 1811—1842 

Jebb and Symes* Beports, Queen's Bench (Ireland}, 

2 vols., 1838—1811 

Jenkins' Beports, 1 vdL, 1220—1623 
Jones and Carey's Beports, Exchequer (Ireland), 
1 vol., 1838—1839 

Jones and La Toudie^s Beports, Chancery (Ireland), 

3 vols., 1814—1816 

T. Jones' Beports, Exchequer (Ireland). 2 vols., 1834 
—1838 

Johnson's Beports, Chancery, 1 vol., 1868—1860 
Johnson and JSemming's Bi^rts, Chancery, 2 vols., 
1860—1862 

Jurist Beports, 18 vols., 1837—1864 

Jurist Beports, New Series, 12 vols., 1856—1807 

Justiniane Institutes 
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gieane and Qmnt'a Bes^tration Coses^ 1 vol., 1861— 
1862 

gay and Johnson's Beports, Chancery, 4 vols., 
1863—1868 

Law Beports, King's Bench Division,* ainoe 1900 
(0.y.. (fepi;] 2 K. B.) 

B^niM, Dictionary of Decisions, Court ol Session 
(Scotland), foL, 2 vols., 1540—1741 
games, Bmnarkahle Deoisims, Court of Session 
(Scotland), 2 vola.^ 1718—1762 
gfwee, Select DedsionB, Court of Session (Sootlsnd), 
1 voL, 1763—1768 

gay's Beports, Chancery, 1 v<d., 1863—1864 
BeWa ^pintts, foL, 8 v<ds., 1681—1677 
Kssn's Bemttts, Bolls Ootuk 2 vds., ISSlk^lSSS 
geilwey'sgspoirtk Kir^s Bench, foL, 1 vol., 1327— 
1678 

Sir John Kehrni^s Bsp<Hrik Orown Oaaes, foL, 1 
1662-,17W^ 

W. KelyMM** Bsporijkdhl., 1 vcL, Ohsnsery, 1730— 

ITMkjSftif* «•. 
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Slkemn .• 

Enaw .. .• 
En. ft Omt>. . • 


Kobry OmM in Vcd. 11. «l EenyonV KMm dt 
iM 1703-^1704 
Eilkogm's ,Deaimon«» Court of Soodon OSoottaad), 
foW%^ 1738—1702 

Enap^> Beporti, Privy CounoiL 3 vola., 1829—1838 
Knapp and Ombler'o Election Gases, 1 toI., 1834— 
1880 * 


Xi* ft. .. •. .. 

Jj. ft G. Ump, Flunk. ., 

Ti. ft O. temp. Sugd. 

I/, ft ^Velskb . • .. 


E. G. K... .. .. 

Ij. dm .. .• .. 

L. J. (amc.) 

L. J. (bot.) 

L. J. (00.) 

L. J. (o. n.) 

L. J. (BOOI..) 

L. J. (XX.) 

li. J. (XX. x<^) .. 

L. J. (K. n. or Q. B.) .. 


L. J. (k. a) 
L. J. N. O. 


li. J. (o. a.) 
li. J. (x.).. 

L. J. (p. ft M.) 


L. J. (p. o.) 

L. J. (p. V. ft a.) 

L. M. ft P. 


Ij. .. 

Ih K. ft. & E. .. 


]j. K. O. O. K. .. .. 

L.EO.F. 

Ii. B. Eq. ' 

ii. B. Bxoh . .. 

Ii. B. E[. Ii. .. 

If. B. Xnd. ftpp. ... 

L. E Ind. ftpp. Sapp. 

Vol. 

Ii. B. Ir..« .. 

li. B. P. 0. .. .. 

li. F. ft !D .. .. 

Zfc.& Q. B. 

Ii. E So. ft Dip. 

* 

Ii. .. «« «. 

lu T. Xot. .. •• 

li. X. (n. a.) .. .. 


Iiord ftdvooatn 

Lloyd and Goold’s Beporto temp, Plunkett, Ohanoety 
^relan^, 1 toI., 1834—1839 
Ll^d and GFoold’s Beports Sugden, Ghanoery 
(Ireland), 1 vol., 1835 

Lloyd and Welsby’s Commercial and Meroantile 
Oases, 1 vol., 1829—1830 
Local Gnvemment Beporta, 1002—(ounent) 

Law Journal, 1806^ouirent) 

Law Journal, ftdmiralty, 1860—1870 
Law Journal, Bankruptoy, 1832—1880 
Law Joumal, Ohanoety, 1822—(current) 

Law Journal, Common Pleas, 1622—1870 
Law Joumal, Eoclesiastioal Cases, 1866—1870 
Law Journal, Exdheqaer,^1830—1870 
Law Joumal, Exchequer in Equity, 1835—1841 
Law Joumal, Son^s Bendi or Queen’s Bench, 
1822—(current) 

Law Joumal, Magistrates' Oases, 1826—1806 
Law Joumal, Notes of Oases, 1866—1802 (fnnn 1803, 
see Law Journal}. 

Law Journal, Old Serios, 10 vols., 1823^—1831 
Law Joumal, Probate^ Divorce and ftdmiralty, 1870 
—(current) 

Law Joumal, Probate and Matrimonial Oases, 1808— 
1809, 1866—1870 

Law Journal, Privy Gouncfl, 1860—(ourrenQ 
Tiaw Journal, Probate, Matrimonial and ftdmiralty, 
1860—1860 

Lowndes, Maxwdl, and Pollock's Beports, Bail 
Court and Practice^ 2 vols., 1860—1861 
Law Beports 

Law Boports, ftdmiralty and Ecclesiastical Cases, 
4 vola, 1860—1870 

Law Beports, Crown Cases Beserved, 2 vela., I860 — 
1870 

Law Bepprta, Oinnmon Fleas, 10 voIb., 1806—1875 
Law Bqmrts, Equity Gsaes, 20 vols., 1860—1870 
Law Bcqporti, ExobMUfir, 10 vols., I860—1870 
Law Beports, EnglHihand Irish ftppeals and Peerage 
Claims, Vonse of Lords, 7 vols.^ i860—1870 
Law Beports, Indian ftppeala, Vnry Oounoil, 1873— 
(ounent) 

Law Beports, Indian ftppeals, Privy Council, 
Supplementary Yolume, 1872—1873 
LawBeporte (Ireland), Ohanoeiyand Common Law, 
32 VO&, 1877—1898 

Law Beptnts, Privy Council, 6 vela., 1865—1876 
Law BepottB^ Probate and Divorce, 8 vols., 1860>^ 
1876 

LawBeportsb Queen's Bendh, 10 vols., 1860—1870 
Law Beports Scotch and Divorce ftppeala, Hbnst 
of Locftlb 9 Tola., 1868^1870 
Law UiftBS Beports, 1809—(ounsnQ , » 

Iftw ISoies Kewsp^m^^lMs^eartant) 

Law Stmss Old Series, 84 nitm, 18M-*180O 
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Lot. 

Lkitk Beg. Cae, 
Ld. Bajm. 

Leadi .. . 

Ijee • • 

Lee temp. Hard. 


Le. & On. 


Ijeo&. ■ • .. 

Xjev. . a ■ 

Lew. 0. 0. 

Ley 

Lib. Ass. 

Lilly 

Lilt. .. . 

Lofft .. . 

Long. & T. . 

Lud. £. O. 
Lumley, F. L. 0 
Lush. 

Lut. 

Lut. Beg. Cas. . 
Lynd. .. . 


• . Laa^^i Beporti, BxohMuier, lol., 1 toL, 160S~1€!1X 
.. Latbh’eBejMn^ KjjAjBenoli, foL, 1 1625—1S28 

.. Lawwn'e flegirtwlM^ tl Me n , 1885—(ounaaQ 
., Lord Bayiiiomd*> Hnwcrti, Eiiag’sBeiujh aod Ckmunon 
Hanir 3 vola« 168i—1783 
I, Leach’s Grown Oases, 8 toIbm 1730—1814 
.. Sir Q. Lee’s BoolAsiastioal Judgments, 2 toIs., 1752—' 
1758 

•. T. Lee's CaBestemo. Hiardwicke, Bing’s Banoh, 1 toL, 
' 1733—1738 

.. Leigh and Dare’s Grown Gases Beserred, 1 roL, 1881 
—1865 

Leonard’s Beporta, Bing’s Benoh, Common Hess 
and Exoheqaer, lol,, 4 puia, 1552—1015 
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Part VI.—The Crown and the Executive. 


Seot. 1. —In QeneraL 


Sub-Seot. 1.-—i^e^e^ofton of the Executive Powers of the Crown. 

1 . The exercise ot the executive povers vested in the TheGoTcra* 
Sovereign (a) is delegated in practice to the various political officers 
who compose the ministry or Government, certain of whom are the 
heads of the principal Government offices or departments of state, 
and to Government offices having no political heads, and whose staff 
is composed of jpermanent members of the Civil Service. The mem¬ 
bers of tiie ministry are appointed by the Crown, upon the nomina¬ 
tion of the Prime Minister or Premier (b). 

The general policy of the executive Government in mafters Tbo Cabinet, 
such as-declarations of peace and war, treaties, the government of 
the colonies and dependencies, and all important questions (e), as 
also the general scope and character of the legislation to be 
initiated bjr the party in power, is determined by the smaller 
group of ministers known as the Cabinet (d), whose functions as a 
body are purely consultative and advisory, and whose advice in 
executive matters the Sovereign must, generally, accept (e). 


t. 

I Calniiet quBBtiona, bob 


fa) See Yol. YL, p. 376. 

(6) to the mimstry genezally, see pp. 31 €< sm., post. 

(e) Ab to the power oi deoiding what matterB become 
p.44, Msf. % 

(d)J^ to the eompositioD, fimotionB, and origin of this body, see pp. 41 
et seg.p post, 

4 M As to the poww of the Chovn to reject the advice of the Oabiiielk see 
note (a), p. 7, post. 
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Details of the execntivo administration and the ordinary 
routine work of the exocutive are left to the various Government 
ofliceB and departments (/), supervised and controlled, in the case 
of such of them as are political departments (y), by individual 
ministers. 

2. Other titular councils of the Grown are Parliament itself (/Oi 
the peers, either collectively or individually (t), the judges, in matters 
of law (ft), and the Privy Council, whoso functions are now, how* 
ever, purely executive, except where it acts in the form of 
committees (l)- 

3. The rules relating to the choice and appointment of the 
ministry and the Cabinet, and those which govern the relations of 
the latter with the Crown, the Prime Minister, and Parliament,' 
depend upon conventional usages which have come to be regarded 
as constitutional necessities; but though necessary to be observed 
in order to ensure the harmonious co-operation of the Legislature 


; f/} Ab to tho departments of stato, soo pp. 70 et seq., jtont. 

Iff) Namely, the departeients whose hctula retire from office upon a change of 
miiiutry. 

(A) The existence of the Cubinot aa a council of the Grown woe entirely 
ignorod by Blackstono and the earlier commentators. Forliamont is the titular 
couuc^of the Grown in legislativo matters, and all laws are still enacted in the 
name of tho Sover^n, by and with tho odvico and consent of Parliament (see 
Yol. YI., p. 388). The Houses of Forliamont also exorcise advisory functions,‘ 
by means of an address to tho Grown, as to the dismissal of officers holdin g 
office during ^ood behaviour (suo p. 22, post); and tho House of Gommona has 
on some occasions addressed tho thown as to the appointment of a ministry 
(soo p. 35, post). 

(i) Insfancoa of consultations by the Grown witli the peers collectiTely have 
not occurred in modern times, and the functions of the llouso of Lords m this 


respect have long remained dormant, lllackstone gives instances of writs 
issued to tho peers byChorles I. in 1640, and of tho consultations with tho 
peel's hold by James II. before his abdication and by the Prince of Orange 
prior to his acceptance of the crown (1 Bl. Com., 14tu ed., 228). An earlier 
instance occurs in the reim of Hen^ lY., when tho peers were mode the 
advisory council with rogp-d to exchanges of land by tho Grown (see 2 Co. Inst. 
110). Tho right of individual access to the Sovereign still exists, and may ho 
exercised at any time (soo title Pahliakent). The ^t that the Hugh Spencers, 
father and son, who ootained ascendency over Edward 11., denied the right of 
access to the Sovereign, except in their presence, and with regai'd to S'udi 
matters as they thought lit, was one of the grounds for their irapeadiment and 
banishment (see 1 Bl. Com., 14th od., 229’; 4 Go. Inst. 53). 

(k) On tho meotiiig of a new Far'iament writs are issued by the Crown Office 
to all tho judges of mo Supreme Court (except such of them as hold ordinary 
TKXirages, who receive writs' of summons to tho House of Ixirds in the usnol 
form; see title PAnniAUENT), and to the Attorney and Solicitor General, "to 
attend with us and the rest of our council to treat and give your advice." The 
Sing’s ancient seijeant is also so summoned when there is on occupant of that 
office, whicdi is now never the case. As to the deraree of 8eijeant-at-Law, seo 
title Ti*ni»TQTBi^.Vijii II., p. 358. Members of tho Privy Council may also, 
it seems, bo so ^mHoned (see Parliamentary Paper, No. 212 of 1901; Lords’ 
Standing Orders, Nos. 6, 7 ; and title Pabuauent). 

(0 Tho ^vy Council was originally the prinapal advisor council of the 
Grown, and the Cabinet, was in its inception, and is stUl in some sense, a 
committee of that body, which was found too large and oumbemome for 
praotical purposes (see note (m), p. 41,p6st). Aa to the oempoeition and present 
lunctioiiB of the Fnvy Council, see p. 61. poif. 
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and {ha Executive, they do not form sabstantive lav recog^'sed and 
enforced by the conrts(m). 

4."^ The personal fnnotions of the Sovereign in the actual BofitioiioC , 
administration of the executive are now restricted principally to t^^SoTewign, 
attaching his signature to the various executive documents, the 
nature and general policy of which have been previously determined ^ 
by individual ministers or the Cabinet (n). Nominally he may 


(m) As to tlie legal non-esdstenoe of tlio Prime Minister and tlio Cabinet, see 
note (A), Ik 6, aTite, and note (m), p. 41, jMst. Conventional usara depends for its 
sanction, or the authority whidi enforcos its observance, upon the power of Par> 
liament to obstruct the machinery of government by refusing to grant supplies, 
or to pass the necessary annual Acts, thus rendering the conduct ox the executive 
government impoasilue without contravention ot substantive law. The con-' 
vontional rules and doctrines os at present accepted are the result of a gradual 
process of evolution sinoe tbo revolution of IGSU. They are directed principally 
to bringing tbo conduct of the executivo under the control of Parliament and 
fixing responsibility for every executive act of the Sovoreign (wlioso person, 
being inviolable, cannot bo mado rospousiblo, soo p. •‘)73, ante), cither upon the 
Cabinet ns a whole, or upon individual minister.'), thus ensuring the oxpondi- 
turo of tlio public money conformably to the wislios of Parliament, 'iho 
ovolution of tbo present doctrines relating to the Cabinet falls into three main 
periods: (1) the formation and ultimate rocognitiun by Pnrlinmcntof the smaller 
group of ministers, or committeo of the Privy Council, known successively 
under the names of the Junto, Cabal, and Cabinet (see note (m), p. 41, posQ^to 
form the priucipal advisory council, chosen arbitrarily by the Crown, and 
meeting informally, undor the imiueduito prc.sidoiicy and control of the 
^verei^, daring tho porJod from to the reign of Qeorgo L; (2) tho dis¬ 
appearance of tho Sovereign from mceliugs of the council under George I. and 
the succeeding Uanovorian kings, and tlie conseipient ascendency of tho Prime 
Ministorand complete ministerial responsibility to Parliament; (3) tho ontira 
dependence of tho executivo upon the parliamentury majority subsequently to tbo 
llofoim Act of 1832, and tho consequent necessity for tho cboic.e of ministers from 
amongst ^e party possessing a majority. ^ Tho mniu foatuics of these periods 
ore given in the ziotos to tho following section. 

fn) The withdrawal -'•f-the Sovoroigu from an active part in executive matters 
dates from the accession of Qeorgo 1. (sco llolluin. Constitutional llistory, 
Vol. IIL, p. 388; Todd, Parliamentary Govornmont, Vol. II., p, 115; and note (c). 
p. 45, post). Attempts on the pai-t of the Sovereign to revive the personal inflaonco 
are vieweaunfavourably by Parliament (seo Mr.Dunning's famous motion,carried 
in the reign of George DLL, *' that ^e influenco of tho Crown has increased, is 
increosi^, and ought to be diminished *' (Cobbett, Parliamentary History, 
YoL XX£, p. 340)). The Crown ought not to attempt to iuiluence the actions of 
executive officei-s without seeking and acting upon the advice of the minister 
responrible to Parliament. Thus, when Qoorge lY. wished to influence tho Lord 
Lieutenant of Ireland in exorcising tho prerogative of morcy, it was pointed out 
by Sir Bobert Peel, then Home Secretary, that the advice of the responsible 
minister must first bo asked, and tho Crown gave way (seo Anson, Law and 
Custom of the Coustitation, 3rd ed., Yol. Il.,p. 44); othcriviso Qeoigo lY. does not 
appear to Imve interfered in administrative matters (Todd, Parliamenta|7 Govern* 
meat, YoLL, p. 181). Tbo private oorreapondenco of tho Sovereign with foreign 
Sovereigns or ministers ought, it is said, to ho disclosed to the Prune Minister or 
the Foreijm Soexeta^ if toudiing on gcditical questions, and was habitually so 
disdoaad by Queen Yiotoria and the Frace Gonsort (Anson, LOT and Custom ot 
the Constitution, 3rd ed., YoL II., p. 4^ But in paying fondidINititB of state to the 
downed heads of foreign nations the is not necessarily accompanied by the 

Foreiga Seoretory or any member of the Cabinet, though such visits are jealously 
reeled by Parliraent(m the questions in the House of Commons as to uerecent 
vint to the Tsar of Bussia, Parliamentary Debates, 4th series, Yol. CLXXXIX., 
pp.963,065,966,1118,1119,1262,1290,1570,1571). But though it is not reason, 
able that ^e Soveiei^, who is often eonne<^ by ties ot relatioosbip with the 

H.Ti.—VII. D 
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dismiss tbs minisiiyi dissolve or prorogue Parliament, or with« 
hold his assent to Bills, when he pleases, but in praotioe the 
occasions upon which these prerogatives mav be ezercised^in a 
constitutional manner are sufficiently clearly defined (o),' sinoe 
these powers form the constitutional checks by which conformability 
in executive and legislati'ro matters to the wishes of the House of 
Commons, and ultimately of the electorate, is ensured (p). In the 
impartial exercise of these prerogatives, as also in his position as 
permanent head of the executive, in whom the various threads of 
the administration are centred, and as the representative of the 
national power and dignity, independent of and above the changes 
and intrigues of party government, the true significance and 
importance of the Sovereign as a con^itutional monarch are to be 
found. 

BuB'SxOT. 2. —HxeeuUve Doeummit, 

6 . The wishes or commands of the Crown in matters intrusted 
to its executive authori^ either by the common or statute law are 
made known to the nation, or to the individuals particularly con¬ 
cerned, by means of various documents, which are either (1) Orders 
in Council; (2) warrants, commissions, or orders under the sign 
manual; or (8) proclamations, writs, letters patent, letters close, 
charters, grants, and other documents under the Great Seal. 

6. Orders in Council are the general medium by which the 
manifold statutory powers conferred upon the Crown are exer¬ 
cised (g), though they may also be employed in expressing the 
wishes of the Crown with regard to matters falling within its 
discretionary authority by virtue of the prerogative (r). They are 
formulated by the various ministers or departments concerned 
with the particular matter to which the Orders relate, and their 

general policy is determined by the Cabinet (»); they are expressed 
, - .. ■ , , . ---—» 

hoads of foreign nations, should never meet the latter except in the presenoe of a 
Cabinet minister (see ibid., per Mr. Asquith, at p. 1571), the political wishes or 
intentions of the Bovereign ought to he fully dusdoaea to his ministers, sinoe 
it is unconstitutional for him to take independent action in foreign politics (see 
Anson, Law and Custom of the Constitution, 3rd ed., Yol. n., p. 43}; and a 
minister cannot escape responsibility for any ind^ndent action which may be 
taken by the Crown. Bee tne impeadunent of Lora Bomers in 1701 for oansing 
the Great Seal to be affixed to ilm partition treaties conduded by William ILL 
in 1608 and 1699 without lawful worroi^ and without communioating the same 
to the Lords Justices and the Privy Council (Somers’ (£or<Q Oaae (1701), 14 
State Tr. 260, 263, 254). The constitutional procedure, aemMe, in case of the 
insistence of the Crown, would be for the ministry to twder their resignation. 
On two oocasionB Lord E[ardwicke, L.O., refused to affix the Great Seal to treaties 
when requested to do so by George n. (see Todd, Parliamentaxy Gtevemmen^ 
Yd. L, p. 42; Haim, Life of HordwidEe, Yol. II., pp. 69, 369). 

(o) ^ Yol. YL, p. 390, and p. 40, post. 

Ip) Thus, the power of dismissal at any moment enables the Crown to 
prevent the ado^on of meaeuxes distasteful to the House of Commons, whilst 
the power of di^lving Parliament, or of withholding assent to Bills, may 
be similarly exercised in uphdding the wishes of the electorate. 

(o) Por the various matieis to whioh sdoh Orders relate, see the Statutory 
Blues and Oedm. ^ ^ * 

(r) . JS.g., lemalation for Crown odoniee, regulations with regard to trade and 

oommerce in ^e of war, oto. ’ * 

(s) See 6, ante. 



JPart VL—The Qbown and Ihb Exeoutivb. 

to be mEde bj the Soverei^ bj and wiiib. the advice ol the iPrivy i* 

Coonoil at meetinga of the latter, which are held at sndb timea as ttltffitaL 
ihavexigencies of pnblio bnsiness require, and are signed bv the 
Clerk of the Council (t)» 

7 . Orders, warrants, and commissiom under the sign manual The tin 
are us^ under thq powers conferred by the common or statute > 
law, and telate to a variety of matters, such as the appointment 

of executive officers <a), and the authorisation of the performance 
of executive acts (b). 

In some cases the sign manual, warrant, or order requires the 
addition of one of the secretarial seals (c); but it is said that there 
are grants under the sign manual which pass through certain 
offices, such as the Admiralty and Treasury, without the confirma< 
tion of the signet, or of the Great or the Privy Seal (d). Where such 
confirmation is not necessary, sign manual documents are usually 
required to be countersigned % a Secretary of State or other 
responsible minister or ministers («). 

As from the date of the Union with Scotland Act, 1706, the Scottish aeats. 
Privy Seal, signet, oasset (casket) signet of the Justiciary Court, 
quarter seal, and seals of courts then used in Scotland were directed 
to be continued, but were to be altered and adapted to the state of 
the Union as the Sovereign should think fit. The seals and the 
keepers of them are to be subject to regulations made by 
Parliament (/), 

8. In case of the illness, insanity, or absence of the Sovereign, Vaiidatioii. 
various expedients have been resorted to in order to give validity to 
docnmonts which require the royal signature (g). 


ft) Ab to tho Pi'ivy Council gonerally, seo p. 51, poti, 

(a) Kg., the Gorernor-Ceneral of India and the GovernoTB and Advocates- 
General of the several piesidoncies appointed by sign manual warrant under 
the Government of India Act, 1858 (21 & 22 Yiot. o. 106), a 28; see also p. 21, 
pout. The Governors of colonies are appointed by commiasion under the sign 
TOiiTiiifll and signet. First commissions in tho army and navy are granted 
under the sign nmnual and eecond secretarial seal (seo Anson, Law and Custom 
of the Constnution, 3rd ed., Yol. U., p. 52). 

(5) Kg., warrants for affladng tho Great Seal to ezeoniive documents, ceunter* 
signed by the necessary ministw (see p. 11, post); pardons, countersigned by a 
S^retaiy of State (7 « 8 Geo. 4, o. 28, e. 13) (see Yol. YI., p. 405); orders for 
^e issue of pnblio money by the TroMury, countersigned by two or more of 
tbe Treasury Commissioners (Exchequer and Audit ^eparbnents Act, 1666 
(29 ft 30 Yict. 0 . 39), s. 1^; oraers for the execution by decapitation of persons 
convicted of treason (see Yol. YI., p. 352). 

(e) See the instances in note (a), supra. 

{a} 2 Bl. Com., 14th ed., 347. The use of the Piivy Seal is now no longer 


necessary u any case, 

( 0 ) See fibe instances given in note 
(/) XJiuon wi& Scotland Aot, 1 
art. 24. 



(g) Li tbe absence of the Sovereign abroad, lords justices were formerly 
Ihqoently commissioned, but that is generally no lon^ neoossaiy.^wing to 
tbe. mote rapid means of oommunicaatei. lur the occeriims onwhiw com- 
ruisrious have been issued, and the fonn of oommission and instructions tised in 
1718, see Coi^onB’ Journal, Yol. XLlV., pp. 37—42; and see Yol.yi.,p. 377, 
ndte (&). On the insanity of GeorgeIII.m 1811 the Lords and Commons passed 
resolutions that it was expedient and necessary lor letters patent in the form 
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9. Since the date of the Union with Scotland (namely, the 1st 
May, 1707) it is espressly provided that Great Seal of the 
United Kingdom (h) is to be used for sealing writs to elect and 
saintnon the Parliament of Great Britain, and for sealing all 
treaties with foreign princes and States, and all public acts, 
instruments, and orders of State which concern the whole United 
Kingdom (now including Great Britain and Ireland) and in all 
other matters relating to England as the Great Seal of England 
was used prior to the date of the Union (i). 

10. Since the date of the Union with Ireland (namely, the Ist 
January, 1801) it is also expressly provided^ that proclamations 
for causing the return of the Lords Spiritual and Temporal 
and Commons who are to serve in Parliament on the part of 
Ireland, and writs to the Chancellor of Ireland on a vacancy 
occurring in the number of the Irish representative peers of 
Ireland, directing him to cause the election of a new representa¬ 
tive peer, shall be issued under the Great Beal of the United 
Kingdom (J). 

11. As from the date of the Union with Scotland a seal is 
directed to bo always kept in Scotland and made use of in all 
things relating to private rights or grants which usually passed the 
Great Seal of Scotland (prior to the Union), and which only 
concern offices, grants, commissions, and private rights within that 
kingdom {k). 

19. Except whore it is otherwise expressly provided by the 
articles of union (namely, in the manner stated above), as from the 
date of the Union the Groat Seal of Ireland may be used in like 
manner as before the Union, if the Sovereign so thinks fit (1). 

13. The passage of documents under the Great Seal, which 
formerly required complicated processes and authorities (m), has 


•f^ed to to bo pasaud under the Great Seal appointins commisBionerB for 
aibxiiig tlieroj.'il assent to the Itogency Bill (see Cominons' Journal, Vol. LXVI., 
pp. 79,-81, and Yol. YI., p. 376, note (d)). On the last illneBS of George lY. 
uu Act was passed (11 Goo. 4, c. 23) enabling the royal sign manual to beafllzed 
by a stamp mbis presence and by nis command. 

(A) See as to this seal, infra. 

Union with Scotland Act, 1706 (6 Ann. o. 11; 3 Ann. o.8, Buff.), art. 24. 

Union with Ireland Act, 1800 (30 & 40 Geo. 3, c. 67), arts. 4, 8, s. 2. 

Union vith Scoilainl Act, 1706 (0 Ann. o. 11; 6 Ann. c. 8, Buff.), 
.'art. '24. Until such seal_ should be appointed by the Sovereign, Gie Great 
Seal ol Scotland then existing was directed to be used for such puiposes 
(ibid.). 

(l) Union with Ireland Act, 1800 (39 & 40 Geo. 3, o. 67), art. 8, s. 3. 

(m) Namely, (1) bill drawnupby the Attorney or Solicitor General pursuant to 
fho royal warrant, and signed by the Xing, and sealed with the Privy Signet: in 
.Birch cases the document was sabscribed per ipeum regem ; (2) extract of the bill 
^l^above, but without the royal signatuie or ugnet) carried to the Ee^r cl the 
iJnivy Seal, who mado out a writ or warrant thereon under the Privy Seal to the 
Grown Office; such documents 'were subscribed per breve deprivato tigillo. See 
2 BL Com., 14th ed., 346; statute 27 Uen. 8, o. 11; statute (1861) 14 ft 15 
Yiot 0. 82, B. 2, rej^led by the Great Seal Act, 1884 (47 ft 48 Yict. e. 30), 
s. 6. Under fixe wt-mentioned Act documents whifii previously required 
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1)6611 simplifi6d in various ways (n), and now a warrant under the sign ^ 

manual j[o) countersigned by the Lord Chancellor {p), or by one of InCNwmL 
the principal Secretaries of State, or by the Lord High Treasurer ' ***" 
or two of the Treasury Commissioners, is a necessary and sufficient 
jauthority for passing any instrument (q) under the Great Seal of 
the United Eingdom (r), according to tlie tenor of the warrant. 

But any instrument which might on the 28th July, 1884, be 
passed under the Great Seal by the fiat or under the authority or 
directions of the Lord Chancellor, or otherwise without passing 
through any other office, may continue to bo so passed (s). 

14 . All the duties formerly vested in the Clerk of the Petty clerk of the 
Bag (other than with respect to solicitors, the administering of 

the authoiity of a King’s bill, or billfi from tho oflicoa of tlie Signet nnil 
IPrivy Seal re^ectively, before paesing under the Great Seal, wore directod, 
to be BO passed under the authority^ of a sign maniml watTant, countersigned 
by a Secretary of State and sealed with tho l^ivy Seal. The offices of Clerks of 
the Signet and Clerks of tho Priry Seal were abolished by the Act (I'bul,, B, 3), 

' (n) The offico of Clorks of tho Signet and the necessity for tho use of that seal 
for authorising tho passage of document under the Great Seal was abolished 
by tho statute of 1851 (14 & 16 Yict. o. 82), ss. 2, 3. The necessity for tho 
uso of tho IVivy Seal in any coso was abolished by the Great Seal Act, 1884 
(47 & 48 Yict. c. 30), s. 3. 13oth these pi-oviaions have boon repealed, but not so 
as to revive the use of tho respoctivo seals (Statute Jjaw Bovisiou Act, 1898 
(61 & 62 Yict. c. 22), s. 1). 

' (o) See note (y}> P> 0, as to tho mode of signing in the case of illness 
or absence of the Sovereign. Tho documents sent to the Sovereign from the 
Crown Office are (1) tho warrant for ntbiching tho Great Soul, (2) the instru¬ 
ment itself, and (3) the docket, or short noto of the contents of the instrument 
(boo Anson, Law and Custom of tho Constitution, 3rd ed., Yol. IT., p. 61). 

This docket is different from that which is required in tho case of letters 
patent, and which is subject to a Btumx> duty of 2a. under tho Stamp Act, 1891 
(64 & 66 Yict. 0 . 39), Sched. I. 

(p) Namely, the Lord Chancellor of Great Britain, including tho Lord Keeper 
or Ijords Commissioners of tho Groat Seal of the United Kingdom, if there are 
such persons, in which caso the warrant may be countersigned by any two of 
such commissioners (Great Seal Act, 1884 (47 & 48 Yict. o. 30), b. 4). 

(q) “ Instrument ” includes any letters patent, letters close, writ, commission, 
and grant, and any document required to bo passed tmder the Great Seal of the 
Uni^ Kingdom (Great Seal Act, 1884 (47 & 48 Yict. c. 30), s. 4). 

(r) Tho Great Seals of Scotland and Irolond are still authorieod to bo used in 
certain cases (see, as to Scotknd, tho Union with Scotland Act, 1706 (6 Ann. 
c. 11; 6 Ann. o. 8, Huff.), art. 24; as to Ireland, tho Union with Ireland 
Act, 1800 (39 & 40 Geo. 3, c. 67), art. 8, s. 8). As to the soal of tho l)u(ffiy of 
Ijanoaster, see p. 219, poat. 

(«) Great Sou Act, 1884 (47 & 48 Yict. c. 30), s. 2 (1). In the following cases the 
royu sign manual is not required: (1) for certain circuit commissions (namely, 
the aut^n assizes and those held after Easter in Yorkshire and Lonoashire, oa 
to which see title Coum's), commissions of the peace, writs of summons to peers 
to attend the House of Lords on succeeding to tho title, writs of dedimu giving 
power to administer oaths, auperaedeaa staying the ezerciso of a jurisdiction, and 
mittimua authorising the removal of records from one court to another, the fiat 
of the Lord ChanoelTor is suffioieni; (2) for writs of summons at byo-eleotionB, 
the warrant of the Speaker of the House of Commons suffioes. (3) Orders in 
Council ore used in the case of writs for the summons of a new Pi^uament, for 
chortecs incorporating towns, and for warrants from the Colonial OfSqe (see 
Ansoq, Law and Cnstom of the Constitution, 3rd ed., YoL H., np. 66, 67). Com¬ 
missions to affix the royal assent to Bills are signed by tine Crown before 
yeuding under the statute 27 Hen. 8, o. 11, s. 6; and, it seems, the some tnuotice 
u observed as to commissions to ^n Parliament (see Anson, Law and Custom 
of the Oonstitation 3rd ed., Yol. U., p. 66). 
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Oftths, the attending with records, the enrolment of doccunentB, the 
sealing and issuing of documents or writs wi& or under the 
chancery common law seal—now tmble the seal of the Central 
Office (t)—and other matters relating to the administration of 
justice (u)), including all duties and powers relating to any writs 
or letters patent passed under the Great Seal of the United 
Singdom, are performed by and vested in the Clerk of the Crown 
in Chancery or his officers in such manner as the Lord Chancellor 
may from time to time direct (v). 

If any doubt arises as to whether any duty or power of the Clerk 
of the Petty Bag is or is not transferred to the Clerk of the Crown 
in Chancery, the doubt is to be determined by the Lord Chancellor, 
whose decision is final (w). 

15 . With the concurrence of the Treasury, the Lord Chancellor 
may from time to time by order appoint the fees to be taken in 
the office of or by the Clerk of the Crown in Chancery (ae), or by 
any of his officers, or by any person performing the duties of 
messenger or pursuivant of the Great Seal (a) or gentleman of the 
chamber attending the Great Seal (6), and may from time to time 

t) See S. S. C., Ord. 61, rr. 1,6. 

'u) Those duties, together with those of the former cunitors of the Court of 
Ghancerj (except such as ore by the Idolicitors Act, 1688 (51 & 52 Yict. c. 651, 
directed to bo performed by the Law Society as Bogistrar of Solicitors), 
have been as from the Ist 'Febnuuy, 1889, vested in the Senior Olerk of 
the Grown Office Deportment of the Oentral Office of tiie Supreme Court 
(K S. 0., 30th January, 1880, Statutory Buies and Orders Bevised, Supreme 
Court, England, p. 931, issu^ under the joint authority of the Judicature 
Act, 1873 (36 & ^ Yict. c. 66), and the Qreat Seal (Offices) Act, 1874 (37 & 38 
Yict. 0 . 81), 6. 6. 

(v) Great Seal (Offices) Act, 1874 (37 & 38 Yict. o. 81), s. 5. As to the use of 
wafer seals in lieu of the Great Seal, see p. 13, po»t. As to the wording and prepara¬ 
tion of documents to bo passed under the Gi'oat Seal, see p. 13, note {h),poat. 

(w) Great Seal (Offices) Act, 1874 (37 & 88 Yict. o. 81), a. 5. 

(oi) The piork of the Crown in Chancery is appointed by His Majesty under 
the royal sini manual, and is to continue to pmonn the duties of the office of 
Keeper or Clerk of the Hanaper. His salary is to be such as the Treasury may 
assign to him, and is to be paid out of moneys provided by Parliament (Great 
Seal (Offices) Act, 1874 (37 & 38 Yict. o 81), s. 8). 

(e) The powers and duties of the messenger or pursuivant of the Great Seal 
relating to write for the oloo^n of members of Parliament were directed to be 
transferred to and vested in such officer as the Lord Chancellor, with Ww 
Mfuesty’s approval, should from time to time a^int, who is, if the l^id Ohan- 
oellor so directs, to bo styled meaeenger of the Great Seal in lieu of or in addi¬ 
tion to aire other style denoting his office, and the Parliamenta^ Writs Act, 
1813 (63 Goo. 3,*o. 89), so far os unrepealed, is to be oonstmed as if the officer so 
appointed were substiTated therein for the messenger or pursuivant of the Great 
Sw, Wil^ the qualification that the depnfy mentionM in the Act is to he 
appointed by the Lord Ohancellor in wrinng. AU other duties and powers of 
the mesisengM or pursuivant are to be performed by such offloer as the Lord 
Ohancellor aireote from time to time, and to any offloer to whom duties are 
transferred under this provision sm^ additioniu salary ia to be wM as the 
Treasury, on the recommendation of the Lord Ohancellor, assigns to nhn (Great 
Seal (Offires) Act, 1874 (37 & 38 YicA o. 80), a. 4). 

(5) The duties and powers formerly performed by or vreted in the purse-bearer 
te the Lo^ Ohanoellor (indluding the duties of ohofl wax sealer and deputy'sealer) 
ore now poifoimed by and veeted in the gentieman of the bhamber attending 
the Great Seal, the omre of the said puree-bearer having been abifiiahed. The 
■alary of the gentleman of the chamber attending the Cfxeat Seal is to be such' 
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by order inorease, reduce, add to, or abolish such fees; andiioother 
f^tfaan those so appointed are to be token in theoffice of the Clerk hn CKlirittdr’ 
of the Crown in Chancery (e). 

The Lord Chancellor may make rules relating to the prepara- Balea 
tion of warrants and instruments, and the manner in which the ' 
latter are to be passed under the Great Seal (d). But every . 
warrant fauet be i^e by the Clerk of the Crown in Chancery (e). 

16. Wafer great seals made on embossed paper, wax, wafer, or 
any other material, in accordance with rules (/) drawn up by a Seals, 
committee of the Frivjr Council (y),may be attached to or embossed 
on documents authorised by the rules to be so validated, and 
confer the same validity in all respects as passage under the 
Great Seal, no proof that the attachment or embossing of the 
wafer seal was authorised being necessary, and no evidence to the 
contrary being receivable (A). 


as the Tteasury assign to him upon the recommendation of the Tjord Ohoncellor 
(Great Seal (Offloes) Act, 1874 (37 & 38 Yiot. o. 81), s. 7). 

(c) Great S^ (Offices) Act, 1874 (37 & 38 Yict. o. 81), s. 9. As to the fees at 

present appointed, see pp. 17 tea., Until on order under the above 

power is made the tees existing on the 7th August, 1874, including the fees pav- 
ahle in the office of the Olerk of the Petty’ Bag and of the Olerk of the Patents m 
respect of mattors the transaction of which u transferred to the Clerk of the 
C^wn in Chancery (see pp. 12, 13, ante), are to continue to be taken as if the 
Act had not been pamd {ibid.). 

(d) Great Seal Aol^ 1884 (47 A 48 Yict. o. 30), a 2 (2). Such rules may be 
revoked or varied by the Lord Chancellor (iifd.). This power does not appear 
to have been exercii^, but see note (^, f'n/i'a, as to the rules mode under Uia 
Crown Office Axst, 1877 (40 & 41 Yict, o. 41). Letters patent appointing 
ordinary judges of Gie Court of Appeal are to be passed under the Great Seal in 
the some way as letters patent appointiug judges of the High Court (Great Seal 
Aot, 1880 (43 & 44 Yict. o. 10), s. 4). 

(e) Great Seal Act, 1884 (47 & 48 Yict. o. 80), s. 2 (2). 

(/) The rules, which may be revoked, added to or ritered, must bo laid before 
botn Houses of j?urliament within one month after they ore made, or if they be 
not sitting, then within one month after the commencement of the next session. 
They are to be judicially noticed, and of the same validity as an Act of 
Parmment (Ckown Office Act, 1877 (40 A 41 Yict. o. 41), as. 4, 6). 

(o) The oommittee is to be comm^ of the Lord Chancellor, the Lord Privy 
Seiu, and a principal Secretary of State, acting in case of difference according to 
the opinion of two of them, ^e 'wafer seals are to bo in the same custody os 
the Great Seal (Crown Office Act, 1877 (40 A 41 Yict. o. 41), a. 4). For the 
rules at present in force, see the next note. 

(A) Crown Office Act, 1877 (40 A 41 Yict. c. 41), as. 4, 6 (8). Tho roles may 
also provide for the mode of preparation of doonments to which the Act applies 
(tiid., a. 6 (a), (3), G>) )• For the rules at jpiesent in force, see Orders in Oouuoil 
^ud February and 8th August, 1878, Statutory Buies and Orders Bevised, 
YoL U., Clerk of the Crown in Chancery, pp. 9—19. The following dooumenta 
aretobavethewaferGieatSealattaohed to or embossed on them; roy^proolama< 
tions; royal aasentoommisaionB; writs of summons to peers; writs of attendance 
to judges and the Attorney and Solicitor General j writs for the retnciicffmembm 
of Parliament; write of Convocation; oommiaaions of the fieaoe; eommis- 
sums to open and prorogue Pariiament; commisaions of asaiae oriininal and 
eivil, (rf aewexs, appointing colonial govemon, oonatitatiug the office of goaemor 
of aodtxmy, appointing xeaden of (drii law at the universities; special com* 
miasic^ of oyer and tenniner and gaol delivety, of escheat: grants of quarter 
ssstimis; letim patent appointing oonunissioners of inlsina levenne, o<aainis> 
Burners tor the onstenns, colonial and Indian buhops, Indian judges; letters 
and writs of restitution in temporalities; eo^Sa dfdira to deans and 
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17. Making or preparing any warrimfc for passing any instra-* 
mont under the Great Seal of the United Kingdom, or procuring 
any instrument to bo passed under that seal, otherwise l^an in 
accordance with the rules and provisions slated above (i), constitutes 
a misdemeanour (ic), 

18. In general, proclamations may legally be made and issued 
only by the authority of the Crown, and must he passed under the 
Great Seal (1), and no private person may make and issue a procla¬ 
mation, unless the practice is warranted by custom (m), or unless 
he is expressly authorised to do so (n); line and imprisonment may 
be inflicted for a breach of this provision (o). 

The form in which royal proclamations are to be worded may 
bo prescribed by Order in Council (p), ns well as rules relating 
to the manner of publication, and as to the towns to which copies 
of proclamations are to bo sent, and, generally, as to the best mode 


ebaptora; royal ebartors; writs for olectinp: Trisb representativo peers, of 
mittinaia to tho Lord Chancellor of Ireland, and of supersedeasi grants of pensions 
to judges; liconcos in mortmain; licences to theatres; exompMoations of docioca 
in Chancery: prosontations to Crown livings; coniinnationg of degroos of 
Bachelors in Divinity. But, if it ho found moio convenient, the Lord Chancellor 
may direct any of tho above to bo passed under the Great Seal ns formerly. By 
tho same Order rules relating to the manner in w hich certain documents are to bo 
written or printed are provided, and tho noino of tho Clerk of tho Crown sub¬ 
scribed or x>rintod at tho end of all documents is to bo BniTicicnt authonticsitiuu 
of their having passed throngli tho Crown OlGco (Ordor in Council 2‘2nd 
Fobrnary, 1878, atir/ra). The fonn in which documents are to bo worded may be 
prcBcrihM by Ontor in Coiinril to bo laid boforo Parliament, os mentioned 
iiboTO (Crown Office Act, 1877 (40 & 41 "Viet. c. 41J, s. It). Tliis power does nut 
appear to havo been exorcised oxcont as to commissions of Uio peaco. For the 
forms of royal assent to ho used when Parliament is opened in person and by 
commission, soo tho Order in Council cited 6 U 2 n-n, As to patents for inventions, 
see p. 61,po«f. 

(») Namely, othorwiso than in tho manner provided by tho GreatSealAct, 1881, 
(47 & 48 Viot. 0 . 30), and tho Crown Office Act, 1877 (40 & 41 Yiot. c. 41). 

(fr) Great Seal Act, 1884 (47 & 48 Viet. o. 30), s. 2 (3). 

(1) Kq/lty V. Manning (1620), Cro. Car. 180. For the purposes of tho Ballot 
Act, 1872 (35 & 36 Viet. c. 33), mid of tlio onactments for tho time being in forco 
relating to tibe roprosentation of tho poonlo and tho registration of the persons 
ontitloa to vote at tho oloction of moiiioers to soi-vo in Parliament, the term 
“proclamation ” as used in such onactments is to ho doomed to include n puhlio 
notice given in pursuance of tho Ballot Act, 1872 (Ballot Act, 1872 (35 & 3G 
Viet. c. 33), 8. 15). As to what notices are required to bo given under Uiie Act,. 
sec title Elections. 

(n^ An instance of such a custom is the proclamation issued by mombeva of 
the Privy Council and others announcing the accession of a new Sovoroigii, as 
to which see Vol. VI.,'p. 324. 

(ft) Cbae of ProdamaUoaa (1610), 12 Co. Hep. 74, 76; KnighUy'a (Sir Jidmumh 
Case (1530), Bro.' Abr. tit. Proolamatioiis, pi. 10. In this case 8ir Edmund 
EnighUy, acting os executor, made and issura a proclamation that the creditors 
of uio deceased were to come in and prove by a certain day. lie was 
fined and imprisoned because he did it publicly and without aumority. The 
anthorify is usually conferred by statute, e^., the Criminal I^aw and Proceduro 

g reland) Act, 1887 (50 & 61 Viet. o. 20), ss. 5, 6, which empowers the Lord 
eutenant, with the advice of tho Privy Council, to proolaiin tho Act in force in 
any specified districts, and to declare certain associations to be dangerous'. 

(e) Knightly'a (Sir JSdmunet) Case (1530), supra. ^ 

(p) Grown'Office Act, 1877 (40 & 41 Viet. o. 41), s. 3 (1). As to the lequiieir 
mmU to be observed, se^ next note, 
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of malting them known to tho public {q). But any royal proclama* 
tion is valid in law as respects England, Scotland, and Ireland, if 
published in the London GazettCf the Edinburgh OozettOt or the 
Dublin Gazette, respectively (r). 

When legally made and issued, royal proclamations are to be 
judicially noticed, and are of the same validity as an Act of Parlia¬ 
ment (s). Any breach of their provisions is punishable by fine and 
imprisonment (t). 

Proclamations may be legally used to call attention to the 
provisions of existing laws (a), or to make or alter regulations over 
which the Crown has a discretionary authority, either at common 
law or by statute (b). Thus, the Crown may by proclamation 
summon or dissolve Parliament (c), declare war or peace (d), and 
l)romalgato blockades and lay embargoes on shipping in time of 
war (e). The fact that martial law is m force is usually notified by 
means of proclamations where such a course is rendered necessary 
by a state of war (/); and there is authority for their use to restrain 
persons from leaving the realm in time of war, in order to prevent 
their rendering assistance to the enemy (g). But these and other 
like prerogatives in time of war, being created for the public safety, 
are strictly limited by necessity (h). Proclamations may also be 
legally used when tho Crown is authorised by statute to put in focce 
statutory provisions which would otherwise remain dormant (i). 


M Grown Office Act, 1877 f40 & 41 Yict. o. 41), b. 3 (2). These rules muRt be 
laid before both IIuusob of Parlininent within one month from the time of making, 
nr if they ho not sitting, thou within one month after tlie cummencemont of the 
then next eesRiou. They may bo I'ovukod, added to, or altci-od (ibid., a. 8). 

(r) Crown Office Act, 1877 (40 & 41 Viet. c. 41), s. 3 (3). On important 
occasions, each as a docliirulion of ppace, tho issue of tho royal proclamatiou is 
BomotimoB accompanied by various forms aud coremoniea. (For tho ceromonios 
of thanksgiving obsoi'vod on tho announcement of peace with Russia in 1856, 
seethe Loadmi Gazette, 1856,28Ui April,pp. 1581—1586 ; 2od May,p, 1622.) At 
common law royal proclamations may he published by any person (Kei/iey r. 
Manning (1629), Oro. Car. 180). 

(a) Ci'own Uffico Act, 1877 (40 & 41 Yict. o. 41), s. 3. 

(f) Case o/ProdaTnatima (1610), 12 Co. Rep. 74, 75. 

(<0 ^■3‘t lu the cose of war between two friendly iStates, to tho proviaions of 
the Foreign Enlistment Act, 1870 (33 & 34 Yict. c. 90). As to this Act, see title 
OkhiikaIi IjAW and Paockduun. For e^mplos of proclomatious of neutrality 
dmipg tho Russo-Japanese WOT as to British torritoiy, protectorates, and foreign 
jurismotions, see Statutory Rules and Orders, 180-1, pp. 152, 161, 174. 

(5) 1 BL Com., 14th ed., 269, 270; Bac. Abr. tit Frerog. D, 8; Case of Pro- 
damaiiona (lOlO'L 12 Go. &p. 74, 2 State Tr. 723. 

(c) See Vol. YE., p. 389, and title Pabliament. 

(4 See Vol, VI., p. 440. 

(s) See Vol. VI., p. 446. 

(/) As to the legality of prodomatLons of martial law generally, see Vol. VI., 
p. 420. 

M See 1 K. Com., 14ih ed., 270; Fits. Nat Brev. 85; 3 Co. Inst. 179. As 
to the power of xestraining subjects and others from leaving the realm generally, 
see Vol. VI», p. 446. 

(A) See Bpe^ of Lord Etskine, 1808, Parliamentary Debates, VoL 961< 
As to the -war prerogatives generuly, see Vol. VL, pp. 444 el aeq. 

{ff-B.g., tiie Oriminal Law aadlmceduxe (bdond) Aet, 1887 (60 A 61 Viet. 
,c. 20) (see note (n), p. 4, ante). As to prookmations prohibiting the importa¬ 
tion or esportatim of osplosiTSs anas, aiamnm^wn ete., see Vd. VI>* 
p. 448* 
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Writs under 
Great SeoL 


But, under the general rule which restraina the Crown froin 
legialating aparii from Parliament (k), it is now well-settled law that 
the King’s proclamation, unless authorised in that behalf by statute, 
cannot enact any new law, or make provisions conirazy to old ones (2). 
Nor may the King’s proclamation restrict the liberties of the subject 
in mattiWB upon which the laws are silent (m). Thus, it has been 
held that the Kin^ could not by proclamation prohibit the erection 
of new buildings in and about London, or the making of starch 
of wheat, for that would be to alter the law of the land (n). 
Where, in order to prevent famine, and Parliament not being 
assembled, an embargo was laid on all ships laden with wheat 
and dour in lima of peace, and contrary to express statutory 
provisions (o), it was found necessary to indemi^ by statute 
the advisers of the Grown, and all persons acting under the pro¬ 
clamation (p). 

\9. Writs under the Great Seal are in the form of a command 
to do or abstain from doing a certain thing, and are used for a 
variety of purposes—as for summoning a person to the House of 
Lords, and thus conferring a new peerage, or confirming an already 
exisUng one (g), for summoning a new Parliament (r), or for bye- 
elections (s). Writs of dedimuB, svpersedeas, and mitlimm are also 
issued under the Great Seal (t ); but writs of summons in actions 
are not so issued, but are under the seal of the court, tested in the 
name of the Lord Chancellor (a). Writs under the Great Seal 
directed to particular persons for particular purposes are sometimes 
closed up and sealed on the outside, and are then known os writs 


(Jc) See Vol. VI., p. 388. 

(2) Se Orazebrook, Etc parte Chavam (1865), 4 Be G-. J. & Sm. G55, 662. The 
statute 81 Hen. 8, o. 8, provided that proolamutions issued with the advice of the 
council were to have the force of statutes, but this was repealed bv the statute 1 
L’dw. 6, 0 . 12, B. 6 , Prodamationa were, however, frequently issued^ and 
enforced W the Star Ghambor down to 1640, when that court was abolished 
(see Yol. vL, p. 379, note (c). 

(m) Cate o/rrodamatiom (1610), 12 Co. Hcqi. 74, 70. 

(») Ibid. This opinion was given by Ao two Chief iTusticos and! two Barona 
of tjio Exdhe^er after conference with the Privy CounoiL See also the same 
case, 2 State Tr. 726: “The King cannot create any offence which was notan 
offence before, for then he may alter the law of the land in his prodaznation in 
some high point. . . . The law of Eaigland is divided into tuce parts: the 
common law, statute law, and cuetom j out the Eing’B ^clamation is none of 
these. . . . The King has no prerogative but that whiw the law of the land 
allows him.” As to the fi^t of the Grown to legislate in cdonios having no 
representative government, see Yd. YI., p. 426. 

(o) 13 Car. 2, o. 18, repealed 6 Geo. 4, o. 106. 

(p) 1 Geo. 3. <0. 7. This was the lost occasion upon which tbs Crown 
attempted to legdato by prodamation. 

(;) Bee 1 Bl. Com., 14ih ed., 400, and title Bzamnsa. 

{r\ See note (•), p. 11, ante. As to the persons to whom the writs axe directed, 
eoe title PAauxMBirr. 

i O Seenote US, p. 11, code, and title PABioaioarr. 
t) See note w, p. 11, ante. . . 

a) B . S. 0.f Ota. 6, r, 11 { Ord. 2, r.$; and see title pBACfttoS aM Fsc- 
fOmuBis. 'Write ^ eeniorai% mandamue, and prohihition are toated h7 tiw Lord 
Chief, Justice ozm sealed by the oonrt (see Crown Office Buies, 1806, Appemdit 
Poma 1,37,39, and title OaowN Poaoxior). 
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close, or letters close {^tera elama)^ and are’ recorded in the .close- twb-i. 
rolls (i). 

30. Letters patent, grants, and charters under the Great Seal Letten' ^ 
are used for conferring titles or dignities (o), tranobiuses and other patwiteto. 
rights of property (d), or for creating and conferring offices (e), 
or incorporate toBns or other bodies; whilst commissions are 
generally tts^ for appointing persons to particular offices or to 
perform particular functions (/). The documents authorising the 
making and ratification of treaties are passed under the Great Seal 
under the authority of a sign manual warrant (^). 

21. In addition to the fees required to be paid in certain oases ^eei, 
by means of stamps upon royal grouts and licences (k), fees in cash 
must be paid, either in the office of the Clerk of the Grown in 
Chancery, or in the Great Seal Patent Office, upon the making and 
sealing of various grants, writs, commissions, and other executive 
documents (i). 


(b) As distuiguisbed from lettoni patent, vliitdi ore recorded on tbo patent 
rouB (see 2 JBl. Com., 14tli ed., 346 ; and Yol. YL, p. 476, note (r)). 

(c) Gtrant of a peen^ by lottera patent confers only a life peerage, unless 
there are words of umeritance, wboreas a writ of summons to Uie House of 
Tjords, followed by taking a seat, enures to the heirs of the grantee’s body with, 
out express words. But m the latter case the writ must he fcdlowed by tiddag 
a seat, whereas in the former the title enures and descends in accordance with 
the grant, whether the 'grantee takes his seat or not (see 1 Bl. Com., 14th e^. 
400, and note (6), ibid. ; see also title Digiixties). 

(d) See Yol. VI., p. 489. 

(e) the creation of governors and coundls in Crown colonies (see YoL Yl., 
p. 423, and title Dependekcies akd Coloeies); the appointment of judges 
(see p. 13, ante). 

(/) E.g., the circuit oommissious (see title Oovatb) ; commissionB for opening 
or proroguing Parliament, or afOxing the royal assent to Bills (soe note (a), 
p. 11, note (Aj, p. 13, ante, and title Pabjuuhent. 

(< 7 ) See p. 10, ante ; and as to the necessity for passing the treaties themselves 
under the Great Seal, see Yol. Yl., p. 440. 

(A) 'Under the Stamp Act, 1891 (54 & 56 Yict. o. 39), Sohod. L See as to 
royal grants, YoL 'YL, p. 493: as to the stamps on documents relating to 
the appointment of bishops. Yd. 'Yl., p. 308; as to royal warrants, Yol^ YL, 


p. 493. 

(A The following fees are payable to the Clerk of the Crown in Chancery by 
Oiuer of 20th June, 1871, under the Courts of Justice Salanes and Funds Act, 
1869 (32 A 83 Yiot. o. 91), s. 16 

Patents of maation:—^Duke, £350; marquis, £300; earl, £250; viscount, 
£200; iMtron, £150 ; writ calling eldest son to his fathei^B barony, £100; grant 
and eonfinaarion of buony to one of several daughters, £160; baronet, £150; 
in' addition a fee of £100 is charged for every remoiuder. 

ICnightbaoheio^ patent of oreation, £60; Lord lieataaant of Ireland, throe 
«lt skins, £26; TreaSoiy oommission, gilt dkin, £10; Admiralty rammiasioD, 
skins, £10; Inland Bevenus oommiasion, £10; Oostoms eommissiim, £10; 
ordinary oommisBions, namely, colonial biriu^ Indian indgas, audit oommis- 
sionB, governors odonies, commissions of inquiry, and auoiril oommfanions 
not etanprised in the above, £10; Law patents, namely, Oounf^l, and 

(Bftota of preoedenoe, £30; Sing’s Mas|ier of the Bolls, L(»ak Justioesl £16; 
Bing’s judge of a superior court, £26,; hvd lieatenant of a county, £16; 
eUstos rotalorum of a county, £16; oommiasion of sewers, £16; justice of the 
?tteiiM (fedimiw, £3; gsnem dtdimm, £10; sMoial daftmus, £1; Scotch 
fMfRiM, £6; commission of peace Bnglond ana Wdes, urespsctiTO of ths 
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Certain fees formerly payable to the Clerk of the Petty 
are now payable either in the office of the Clerk of the Crown in 
Chancery or in that of the Senior Clerk of the Crown Office Depart* 
ment of the Central Office of the Supreme Court (ft). 


number of namesj £1 ; commission of pooce, Scotland, £3; copies of indenture 
and retam, 10s. each, £1; Attorney and Solicitor General, £30. 

The following fees formerly payable to the Secrotaxy of Fresentations (by 
Ordor of IStb July, 1871, under a similar authority), whose office was abolishea 
by the Crown Ofiice Act, 1890 (53 Ylcfc. o. 2), & 1 (1), are now payable to the 
Clerk of the Crown in Chancery, to whom his duties were transferred by the 
latter Act:— 

Oil appointment or nomination by Foyal grant:—^Toa doanery, archdeaconry, 
prebond or canonry, or regius professorship, £10; to a rootory, vioarago, 
ohapclry, perpetual curacy, or mayorship of a school, £8. 

On appointment or nomination by tuo Lord Chancellor:—To a prebend, 
canonry, or fellowship, £10; to a rectory, vicarage, chapolry, pemctual curacy, 
or miistorship of a school or hosjiital, £8; on execution of a deed by the Loid 
Chancellor, £1. 

Tho following fees oro payable to the Clerk of the Crown in Chancery in 
addition to all other fees, in lion of tho fees formerly payable to the Clerk of tho 
Patents and tho Attorney and Solicitor General, in i-ospoct of warrants for 
letters patent to be passed undor tho Groat Seal (Ordor of lltU August, 1881, 
under the Groat Sem (Offices) Act, 1871 (H7 & 38 Viet. c. 81), s. 9):—Charter of 
incorporation of a public company or society, or town, or any other ebartor, £30; 
on a grant of tho dignity of a peer of the United ICingdom. £30; on each 
additional grant and each remainder, £25; on a grant of tho dignity of a baronet, 
£20: on a grant of each romoindcr, £15; on a ^,mnt of tho dignity of a knight, 
£10: on an appointment to an office, licence in mortmain, royal ossont, £10; 
and on every other warrant not comprised in tho abovo, £10. 

The following fees arc pajuble in tho Great Seal Patent Office, in respect of 
letters patent passed under the Great Seal, on grant (Order of 18th July, 1871);— 
Charter of iiicorporatiou of a public compauj', £35; ohiirfr>r of a to«rn, £35 ; 
letters of demotion, £18; Crown lands on exchange, £18; escheated lands, 
£18; licence to a company te sue and bo sued in tho name of public oflicors, 
£18; licence to amend bve-laws of professorship, £18; licoucu iu mortmain, 
£18; licence for tiieafre, £l8; licence for Convocation, £18; liconco to coufiim 
alteration of canons, £4. 

All the above foes aro payable in cash (see Order of 30th June, 1891). Fur aU 
fhe atmvo orders soo Stat. B. & O. Boy., Vd. II., Clerk of tlio Oiuwn iu 
Chancery. 

(A) Those foes are mode payable by tlio Potty Bag Buies, 1848, issued under 
statute 11 & 12 Viet. o. 94, s. 19, repealed by tho Great Seal (Offices) Act, 1874 
(37 $ 38 Viet. c. 81), with a saving for anything done thereunder. The fees wero 
formerly payable to the Clerk of tho Potty but will now be payable, as to 
suoh of ms duties as havo boon transferred, to tho Clerk of tho Crown m Ch:i ‘tcery 
and the Senior Glork of tbo Crown Office l)op[U‘tmont of tho Central Office 
rcspoctivoly (soo p. 12, nnte/ and as to the contiuiitmco of tho fees payable to 
the Clerk of the Potty Bag, see note (c), p. 13, ante), in the respective offices of 
those officials. 

The following foes (relating to duties not transferred to tho Clerk of the Crown 
in Chancery) oi'o payable in tho Crown Office Department of tho Central Office:— 
On every Minva poteetalem iteiied from tho Crown Offloe to swear a justice of 
the peace, 2a. 6cf:; tor onroUing every surrender^ £1 10a.; for tho admission of 
every master in Chancery, £1 12a. Gc/.; for admiiusteriug every oath and quali¬ 
fication in court (except on admission of solicitors), £2 2a.; for swearing any 
officer of the coun whose admission is enrolled in ihe (former) Petty Bog Office 
(except Bolidtors) and enrolling the admission, £d; for attending with records 
or other dooumente in any court or place (besides expenses to be retained by the 
officer to his own use), per diem, £2 ; for filing the returns to all speoiol com- 

nussions and write of peace on eup^icavit, and commissionB and wnte of every 
kind tetnmed and filed in the (former) Petty Bag Office, 2a. 6d. ; entering 
appeanuioe^ for every defendant, 10a. ; for entering every nile requiring entry 
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22.- The manner in which members of the minieiiy and 
executive officers generally are appointed by the Crown varies as Aj^^taiftat. 


only, 79.; for drawing up and eutoring every other rule, lOi.; for drawing 
up and entering a Bpeciiu order, £2; fur signing every judgment or entry 
nUU prosequi, £l ; lor iiluig a record of issue on a traverse and sealing the 
transcript, £u; for filing a record of issue on a bill against an oIBcor of 
the court, £2; for filing order for delivery out of bond, lOs.; for swearing 
eve^ deponent to an amdavit, 19. 6 J.; for every exhibit thereto, 29. 6d.; for 
taxing a bill of costs, for evci'y side, 19.; for filing every affidavit, 1«.; for 
office copy of affidavit, per folio, id.; for filing oveiy bill against an officer of the 
court, 1^.; for preparing, engrossing, and perfecting the exoinplificatiun of any 
record, if ono skin only, £o 5 b. ; for ovory additional akin, £l Ga. Htl. ; for every 
search for a preocipe or writ filod, Is.; fur searching tbn ciiloiular, for every year. 
Is.; for inspection of any record bosidos tlio scai-ub, 2s. (Vf.; for the oflioo copy 
of any record, per folio, id. ; for certificate of oxaminntiun uudei' the officer’s 
hand and the office seal, 39. id.; for the ro-o.\auiiuation of the copy of any 
record, if short, 3s. Grf.; if long, per folio, Id. ; dniwJng and «guing tho 
ceirificate under tlio ofllcor's hand of any return being lllod in tho (forinor) 
office of the Petty Bag whore no office copy is taken, 2s. for preparing and 
issuing every certiorari other than to romovo causes from inferior coiuts, £3 ; 
for iireparing every miiiimm and transcript of commission of lunacy, return and 
inquisition thereon to the Tx>i'd Chancellor of Ireland, £3; lor pre 2 iariiig and 
issuing ovory sjiocial commission to seize lauds escheated to the Crown ^or pur¬ 
chased by aliens, or forfeited by felons; see now os to these Natiir.'i]ization«'\ct, 
1870 (33 & 34 Yict. o. 14), s. 2, and title Aliens, Vol. I., p. 301; us to forfeiture, ' 
abolished except on outlawry, Porfeitiiio Act, 1870 (.33 & 34 Viet. c. 23), s, 1), 
of one skin only, £Q; fur every additional skin, £3 ; fee for tho Messenger to 
tho Great Seal (see now, as to this office, tho Groat Seal (Offices) Act, 1874 
(37 & 38 Yict. c. 81), s. 5, and p. 12, ante), £o 53. ; for sealing every 
uliaa or iestatuia scire facias, £2 10;.; for examining and filing every bond 
of indenmity against costs and affidavits, £1 ; for filing a traverse to an 
inquisition, £2. 

The following fees are payable under tho Petty Bug Eulcs, 1848, in the 
office of the Clerk of the Gniwn in Cliancory (seo iStat. E. & O. Eev., 
Supi'ome Court, England, p. 928): —Por tiling every (luulificujtiun of a member 
of Parliament, 29.; for ovory cont/c d! cl ire for an archbishop, £19 5s. 8d.; for 
every cniiqd it elire for a bishop, £9 179. 10(f.; for ovciy Hoyal assent for au 
archnishop, £9 179. Khf.; for every Eoyai assent fur a bishop, £9 179. lOd.; 
for every patent of assistance and writs of restitution for an ai'chbishop, 
£30 179 .8d.: for overy patent of assistance and writs of restitution for a bishop, 
£15 8a. i0(f.; for every appointment of a bishop for tho Islo of Man, £9179. lOd.; 
lor the writ of summons to every peer and law officer, and for election of 
members, is. 2d.; tot making out we commission for electing tho iiecrs of 
ScoU^d, £5 149. 8d.; for drawing and engrossing the Parlmment Pawn, 
£10; for drawing and onjnossing the Parliament Fawn for Ireland, £6; the 
bags for the writs, 109.; for drawing and entering an order to vacate letters 
patent, £2. 

Under the same Order, in addition to a fee of 2a. 6cl. on sealing every writ, 
the following fees are payable in tbo ofiice of tho Clerk of the Crown in 
Chancery:—(1) Quare itnpedit lOa., and nc admittas Ss., used, the one in the 
case of disturbance of advowsou commanding the bishop, the pseudo-patron, 
and his clerk to permit the plaintiff to present a proper jierson, the other for¬ 
bidding the biriiop to admit a olerk pending the smt (see generally, 3 Bl. Com,, 
14th ed., 248, 249; stat, Westminster II., 1283 (13 Edw. 1, o. 3); Advow- 
Bons Act, 1708 (7 Ann. c. 18), s. 1): quare impedit lio.s upon the next or any 
othei; avoidanoe, in the case of disturbance, notwithstanding usurpatioQ^whioh la 
not>to displace tho title to the advowsou or patronage of any ^uixih vicorago 
or other eoc^siastkol promotion. (2) Supersedeas 5a., sad. procedendo 6 b„ usm, 
tho one for superaediug or suroenaing a commission of the peace, but not to 
totally destroy it (see, generally, 1 Bl, Com.i Hth efi., 333; stat. 21 Jao, 1| 
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■8mt. 1. to the dilTerout offices ; but the more im^rtant posts ia the 
laOenersl, administration are conferred duwtly by the Crown either by 
delivery of seals of office, as in the case of the Lord Chancellor, 


c. S, to be granted only on motion in open court and upon sufficient snrety), tbs 
other for roviving the oonunissiou so suspended (seo 1 hi. Oom., 14tii ed., 353; 
and as to the use ol the errlt for removing causes from the superior oouits into 
inferior oourts, stat. 21 Jac. 1, o. 23, unrepealed). (3) Venire Ids., by virtue 
of vrbioh the sherifE summons jurors for the assizes (see generally, 3 Bl. Oom.. 
supra, 333; Oouunon Law Prooeduro Act, 1852 (16 & 16 Yict. o. 76), s. lOA 
form of precept to sheriff etc. at assizes ; idid., a 107. assizes for London and 
Middlesex; Juries Act, 1825 (6 Geo. 4, o. 60), s. 20, preservation of former 
powers of criminal courts as to returns of jurors; ibid., s. 22, power of judge of 
ussize to divide jurora into two sets to attend at the beginning and residue 
of tho assize. (4) Contumace cajtiendo 15s., and exeommunieaio capiendo 
(or rignifteavit) 16s.; the latter was used in case of non-submission to the 
sentence of excommunication of the roirituol court, certified to the King in 
C9ianoei7 (see title EocLESUaTiOAi. Law), and issued to the sheriff of the 
oounty dureoting him to take tho offendw and imprison him in tho county goal 
until reconciliation to the Church, certified by the bishop, upon which it is said 
a writ dc sxcommumeuto ddibtrando issues out of Chancery to release him (Bl. 
Com., supra, p. 102). (5) Ad ouod damnum 10s. (see as to the uee ol the writ 

J irior to grants of markets and fairs, title Mabkets Airo Faibs. As to the 
ormer use for obtaining licences to alienate in mortmain, sm 2 Bl. Com., 14th ed., 
271). (6) Coronatore eligendo and amovendo 10s., now directed to the oounty 

council or borough council, and not to tho sheriff as formerly (see the Local 
Government Act, 1888 (51 & 52 Yict. o. 41), b. 5 (1), s. 38 (2), (5), and 
title Oobonebb). (7) Ventre insptcisndo 13s., giun^ to the_ presunmtive 
heir, in the case of a widow feigning herself with child, when, it is said, the 
heir presumptive will be admlttM to the inheritance if the widow is found not 
pregnant, though liable to lose it on the birth of a child within forty weeks from 
the death of the husband (see 2 Bi. Com., 14t-h ed., 456). (8) Mittimus (namely, 
committal to gaol by justices in oases not bailable, or where bail is not paid), 
upon certiorari or aignijieavit, 15s. (see supra os to dgtiificavit). (9) Hegarcuxtore, 
or virtdario digendo or amovendo (namely, writs for the election or removal of 
regards or verderers), 10s., would appear to have fallen into disuse (see os to 
the ancient ioi'est courts of regards, and those held before the verderers, 3 Bl. 
Com., tupra, 71, 72). (10) Mtabhment 6s., capias ad satisfaciendum 15t. (see 
as to the abohtiou of on'est for defAult in payment of money except in cernuu 
cases, the Debtors Act, 1869 (32 & 33 Yict. o. 62), ss. 4, 5). 

The following feos relating to the Boll of Solicitors, in relation to which 
all the fonner duties and powei-s of the Clerk of the Petty Bog have 
been transferred to the Law Society as Begistrar of Solicits (see the 
Solicitqrs Act, 1888 (51 & 52 Yict. c. dS), ss. 5, 6, 7, 8), were made pa^Ue by 
the Oraer:—(1) On filing every affidavit ol articles of derk^ip, et^ttring 
affidavit, and making tho mdorsementa required by the Solicitors Act, 1843 (6 
& 7 Yict. c. 73), 6s. (2) For sti-iking eve^ solicitor off the roll, eitiier at his 
own request or otherwise, 7s. 6<f.; for altering the name of every solicitor on the 
roll, 7s. 6d.; lor every certificate of striking a solicitor off thexw, andfor every 
other certifiMte not spaoifically mentioned in the order, 2s. 6d. 

Fees are provided by the same order for the following obeolete or disused 
writs :---(l) Write of pons 6 a, and ascedas ad curiam 6s., were formerly used to 
remove proceedings iq all actions'(other than the action by writ of right, which 
could be removed into the county court by preo^ foom the sheriff o^ed a tott) 
from the court boron into tiie superior ooons (see 3 Bl. Oom., 14th ed., 33, 34). 
(2) Recardari 5s., and false judgment 6s., were used—the one to oauBe juaint 
to be first recorded (the com baron not being a court of record), the other to 
vpleoso and review the oause at Westminster (see"»5wf., p. 34). (3) Justicies 6s., 
.empowering the sheriff, for ^ sake of du^fatoh, to do the aame justice in his 
eoiwty court as mfoht otherwise be iiad at Westminster (see ihid., p. 36). 
(N. Bt—By Magna (Avta, pleas of the Crown were forbidden to he heard m 
the old county or sheriffs oourt, and the vrrit of pons was also used to 
remove paasee tboretrom to Westooinster). (4) Writ of piirilege, formerly used 
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Lord Privy Seid, and the five Prmcipid Seoretaries of State (9; by 
letters patent nnder the Great Seal, as in the case of the Trea^nry 
and Admiralty Commissioners (m), the jndges (n), and the lav 
officers of the Grown (o); by, warrant under ue sign manual, as in 
the ease of the Viceroy of India (p) and the Paymaster General (q); 
by commission tinder the sign manual and signet, as in the case of 
colonial governors (r>; pr by declaration of the Sovereign himself in 
Oottncil, ais in the case of the Lord President of the Privy Council («). 
The Ci^ Service Goffimissioners for testing the qualifications of 
candidates for employment in the Civil Service, and for varions 
other appointmente, are appointed by Order in Council whilst 
officers in the navy hold their commissions from the Admiralty (u); 
and the various Under>Secretarie8 and Parliamentary Secretaries 
are appointed directly by the political chiefs or boards under whom 
they act (a). First commissions to permanent rank in the land 
forces of the Crown and the royal marines are issued under 
the royal sign manual (&), and commissions to probationary rank, 
or for the promotion of officers not holding permanent commissions, 
are issued by a princijpal Secretary of State, or by the Admiralty 
in the case of the marines, and signed by the officer oommanding- 
in*chief (whose duties have now devolved upon the Army Council), 


as the only means of redress in cases of arrest and privilege of Parliament, and 
being in tne nature of a eupereedeas, 16s. (seo 3 Bl. Com., 14th ed., p. 166). Since 
the statute 12 & 13 Will. 3, xs. 3, repealed by the Statute Low Bension Act, 1867 
(30 A 31 Yiot. 0 . 69), the an'est is irregular ub initio, and the party may he 
dischaiged on motion (see Bl. Com., snjpra, 166; IloJiday y. iW(l733), 2 Stra. 
685, at p. 689). 

Pees were also provided for the following abolished writs :-^Audita quemla 
16s., aboUshed B. S. G., Ord. 42, r. 27 ; error to Parliament, abolished 
Appellate Jurisdiction Act, 1876 (39 & 40 Yict. c. 69), s. 11 (and see titlea 
Courts: Fbaotior Aim Prooedttbe); oommusion of error and writ of error 
(writs 01 error and the powers and practice existing in the High Court on the 
28th Augiut, 1607, in resect of motions for new mala or the granting of the 
same in criminal cases in^gland abolished by the Criminal Appeal Act, 1907 
(7 Edw. 7, c. 23), s. 20 (1). 

Writ of right of dower, abolished, and replaced by writ of summons by the 
Common Law Procedure Act, 1860 (23 & 24 viot. o. 126). 

m The seoretariol seals are the signet, the second secretarial seal, «nd the 
cawet. office of the signet has now been abolished (see note (n), p, 11, 
ante), and each department now uses its own signet. An example of its uso is 
in me commiasions of appointment of and instructions to colonial governors. 

(m) Se^ as to the Admiralty, the Admiralty Aot, 1832 (2 & 3 Will. 4, a 40), s. 1; 
as to the Treasuiy, the Consolidated Bund Aoi« 1816 (66 Oeo. 8, o. 98), s. 2. 

(n) Bee p. 18, ante. 

(o) See tofdL and p. 72, post. 

ip) See note (a), p. 9, ante. 

(q) The warrant appointing the Paymaster General is cotmtersighed by tho 
Xiltasuzy (Paymaster Gmieru Aot, 1836 (6 & 6 Wilb 4, c. 36), a. 4). 

f SM note (Q, supra. 

Been. 63,^. 

See Order in Oounril, 12th August, 1607, by which tibs ptSSSlrt Oomtais*. 
Stoners sore appointed. 

(lA See tide Botax. Foboss. ' 

(ay la the two last oases no fpedal forins vi appdntaiKat appear to he used 
or ri^tuiwl. 

(6) Order in Oonnoil, 6th May, 1873, e. 2, issued Under the authority of the 
Officers OennuiMions Act, 1862 (26 & 26 Yicti c. 4), si 1« 
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Biot. 1 . and a principal Sooroinry of State, or by the Admiralty in the case 
Id OeneraL of the marines (c). 


Tennxe ot 
office. 


The judgea. 


Grant 
during good 
behaviour. 


23. Except where it is otherwise, provided by statute, all public 
oilicers and servants of the Crown liold their appointments 
pleasure of the Crown (d), and all, in general, are subject to dis¬ 
missal at any time without cause assigned (c); nor will an action 
for wrongful dismissal be entertained ( f). But whore the office is 
conferred by letters patent, procedure by scire facias, criminal 
information, or impeachment may, it seems, be necessary in order 
to vacate the office (ff). 

24. The offices of the judges of the High Court and of the 
Court ot Appeal, with the exception of the Lord Chancellor (h), the 
members of the Council of India (i), the Comptroller and Auditor- 
General and Assistant Auditor (A;), and the assistant barristers in 
Ireland (0, are expressly directed to be held during good behaviour, 
subject to a power of removal upon an address to the Crown by 
both Houses of Parllam'^nt. Such offices may, it is said, bo 
determined for want of good behaviour without an address to the 
Crown, either by scire facias (in the case of letters patent), criminal 
information, or impeachment, or by the exercise of the inquisitorial 
and judicial jurisdiction vested in the House of Lords (m). 

The grant of an office during good beli-iviour creates an office 
for life determinable upon breach of the condition («), and behaviour 
means behaviour in matters concerning the office (o), except in the 
case of conviction upon an indictment for any infamous oilence of 
such a nature as to render the person unlit to exercise the office, 


(c) OrAur in Council, 5th May, 1871J, 3. Pj’omotion of oflicoi-s bolding 

ponnnnont rank, or of ollicors not liolduig poruianciit rank, but who havo 
already been promoted in the manner t.tal(Hl in I ho text, is notified in the Lmdmi 
(fazefte, and tnkos effect accoi'ding to the tenor of tho notification {ibiiL, s. i). 
See also title Poyat. ]*'oiicKa. 

(d) Dunn v. It., [IS'JG] 1 Q. 11. 116, C. A., 2<er Lord Ukbscii£LL, L.C., at 
p. 119. 

(«) See as to officers in tho army and navy, He TufuM (1876), 3 Ch. I). 1G4, 
and title OiiowN Practice ; as to civil servants in tho colonial service, Ymng v. 
Adam*, [1898] A. O. 469; lie New South jrahv {Governor^General), Kc purte 
JtoberUon (ISilS), 11 Moo. P. C. 0. 288. Seo also Grant v. Secretarif of State fttr 
India (1877), 2 0. P. 11. 44o; Didcaon v. Cumbennere (Kitcoimt) (1863), 3 P. el L’’. 
627; and titlo Cuowx Paaotice. 

(/) See the cases cited in the last note. 

(y) See Jte New South H’ales (Oovemor-OeneraJ), Kx parte Rohertam, aupra. 
Tho methods of determining an oluco held during good behaviour (which would, 
it seems, bo applicable) .wore statod in tho cose of Sir Jonah jBorrington to 
be fl) acire faciaa; (2) criinmal information; (3) impeachment; (4) the exercise 
of the inquimtorial and judicial" jurisdiction of tho House of Lords (see Lor^’ 
Jouinal, 4th June,' 1830, Yol. LXn., p. G02). As to acire faeiaa, see title 
CnowN PiucricB. 


(A) Judicature Act, 1876 (38 St 39 Viet. o. 77), s. 6. 

(«) Oovemment of India Act, 1868 (21 & 22 Viet. c. 106), s. 11. 

'i. (k) Exchequer and Audit Dmrtments Act, 1866 (29 & 30 Viet. o. 39). s. 3. 
(I) CivU BiU Courts (Ireland) Act, 1861 (14 & 15 Viet. c. 67), 8. 2. 

BarringUfn't {Sir Jonah) Vaae (1830), Lords’ Joiunal, 4th June, 1830, Vol 
LXn.. p. 602. 

(n) Oo. Iiitt. 42 s. ' 
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» 

which amounts legally to misbehaviour though not committed in 
connection mih the ohice ip). 

Misbehaviour as to the onice itself means improper exercise of the 
functio ns appertaining to the .office, or non-attendance, or neglect 
*"1Bf!Wefusal to perform the duties of the office(<^). 

25. Where an office is held during good behaviour subject to a Benierol 
power of removal b.y the Crown on an address from both Houses of 
Parliament, proceedings may, it seems, be initiated by a petition to 
either House of Parliament, praying for an address to the Crown (r), 
or by articles of charge presented to the House of Commons by a 
member (s); or proceedings may be originated in either House by a 
resolution for an address to the Crown to appoint a committee of 
inquiry into the conduct of the person designated (t), though 
preferably they should bo commenced in the House of Commons (a). 

The charges upon which the proceedings are grounded must, however, 
be distinctly and specifically alleged, and must be such as would, if 
proved, bo sufficient to warrant an address to the Oro^yn for 
dismissal (b). If the facts alleged are sufficient, the House may 
proceed to refer the matter for inquiry either to a select com¬ 
mittee or to a committee of the whole House (c), but in either 
case opportunity should, it seems, bo given to the officer whose 
conduct is impugned to make his defence on a public inquiry pt 
the Bar either of the Lords or Commons (d). If an address to the 


ip) Soo S. V. liichardson (1758), 1 Burr. HIT, at p. 530, un tlio subject of 
removiil from ofEco. 

(y) Shrewahnry'a {Earl) Vane (1010), 9 Co. Jlop. 46 b, CO a. 

(»•) Soo i'W« Caac (1805), Lords’ Jouriiul, Vol. XLV., pp. 181, 203, 204. 

(«) See ]iI‘CtefamPa Ouae (1HI9), CommonB’ Journal, 27th Juno, 1819, Vol. 
LXXIV., p. 493; Pari. Deb., Vol. XL., 850-4. 

(t) Jhirrhigtotda i8ir Jonah) CV(se(1830), Commons’Journal, 18lh March, 1830, 
Vol. LXXXV., p. 196. 

(a) In Fox'a Vaae (soo noto (r), aupra) the lu’ucoedings wore commenced by 
petition in the IIoiiso of Lords, but wore subsequently abandoned on a resolu¬ 
tion to the effect that no criminal complaint can bo pi-efon'od orimually in the 
Lords, that tho Uouso of Commons is tho grand inquest of tho lligh Court of 
Parliament, and that that House alono can bring complaints before tho Lords 
for high crimos and misdonicanours (sen Pori. Deb. (ir. s.), Vol. VII., 757. 758). 
A protest against this course was, however, recorded by Lords Abercorn, !QIdon, 
and others (see ibid., p. 788), and the resolution would nut now, it is apprehended, 
be acted upon. 

(5) Thus in M‘(Stand's Caae, aupra, a motion to rofor tho matter for inquiry 
was rejected on the ground that no such corrupt conduct had been imputed as 
would justi^ inquiry (mo Commons’ Journal, vol. LXXIV., p. 493; Pari, Dob., 
Vol. 3uj., 8M-854). In AUnger’a (Lord) Case (1843) iho complaint was the use 
of objectionable expressions in ebarges to tho jury. But the motion to refer for 
inqouy was negatived because the choi'ges wore not specific (see Pari, Deb., 
Ser., Vol. LXVI., 1102, 1129, 1130). 

(e) For reference to a select conunittee see (POradipa ( Cln^ Baron) Caae (1821), 
Commons’ Journal, Yol. LXXVL,p. 490; Vol. LXxVllI., p. 321. In Barring-. 
toh’a iSir Jonah) Caae (1830), note (<), aupra, a select commitUie was reported to 
inquire into the report of the commission of inquiry in Ireland, and wr Jonoh 
was permitted to attend. The report of the select committee was ultimately'con- 
ndeiced in a committee of the whole House (see Oommons' JoumalJLSth lurch, 
1830, YoL liXXXY.), and Sir Jonah petitioaed for a trial at the Bar, but this 
, was refused (see Mhxor of Parliament, 1830, pp. 1702, 1663, 1897). 

(d) In Barrington*a {Sit Jonah) Ckue, aupra, evidence <m oatii having heen 
taken and folly ceuridered previously, the Hbuso mosed a trial at the nar ol 


Bve. 1. 
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Ban. 1, Grown is Agreed to, it is commanicated to the other House, and il 
Id General not rejected there, is ultimately conveyed to the Grown, which 
replies in accordance with the terms of the address (c). 

Sub-Sect. 4.—OuU» o/ OJJice and JuHeial Oatht. •' ^ 

Okthitq 26. The oath of allegiance and oildoial oath must be tendered 
be taken. ^ taken by certain executive officers (/), and the oath of 
allegiance and judicial oath by certain members of the judiciaiy (^), 
in the form and manner prescribed (%), as soon as may be after their 
acceptance of office, and failure to take the oaths when tendered, or 
the solemn affirmation or declaration permitted in place of the 
oaths, entails vacation of the office, if already entered upon, or 
disqualification from holding the same, if not already entered upon. 
But no person may be compelled, in respect of the same appoint¬ 
ment to the same office, to take the oaths, affirmations, or declarations 
more than once (i). 

How taken. 27. The oath of allegiance and judicial oath (except as to 
judges of the Court of Appeal and of the High Court) are to be 
taken before such persons as His Majesty may from time to time 
appoint, or, in England, before the Lord Chancellor of Great 
Britain, or in open court before one or more of the judges of the 
High Court, or in open court at the general or quarter sessions of 


the Houbo, though it was questioned whether an address ought to be voted with¬ 
out a full public inquiry (see Mirror of Parliament, 1830, pi>. 1702,1863, 1897). 
On the subsequent procemiugs in the House of Lords a petition for trial at the 
Bar of the House was granted (see Lords’ Journal, 4th Juno, 1830, pp. fiOO, 602). 

(e) Barrington’s {Sir Jonah) Case (1830); see note (0 on p. 23, ante. For the 
terms of the reply, see Lords' Journal, Yol, LXIL, p. 013, and Obmmona' 
Journal, Yol. LX&XY., p. 653, 22ud July, 1830. This appears to be the only 
case in which the proceedings were carried to a final conduaion. 

(/) Promissory Oaths Act, 1868 (31 & 82 Yict. o. 72), s. 6. Those officers, 
so far as relates to England, are as follows (ibid., Schod. I.):—First Lord of the 
Treosi^, Chancellor of the Exdh^uer, ^rd Chancellor, President of the 
Council, Lord Privy Seal, Secretaries of State, First Lord of the Admiralty, 
Chief Commissioner of Works and Public BaildiDg& President of the Board of 
Trade, Lord Steward, Lord Chamberlain, Earl Mushal, Master of the Horse, 
Chancellor of the Duchy of Lancaster, Paymaster General, Postmaster General, 
Ftesident of the Board of Agriculture andFisheries (see tiie Board of Agricultun 
Act, 1889 (62 A 58 Yict. o. 30), s. 8 (2), but only if he is not one of l£e officers 
of State mentioned in a. 1 (1), ibid.), and President of the Board of Education 
(Board of Education Act, 1899 (6jl d ‘63 Yict. o. 33), s. 8). The oath as to 
England is to he tenderra by the Clerk of the Council, and token in the 
presence of His Majesty in Council, or otherwise as His Majesty shall direct 
(Promissory Oaths Aot,^ 1868, Sohed. 1.). 

For the pwsons rmuired to take the oath in ScotLand and lidand, see ibid. 

(g) XbSae are the Lord CSutnoellor of Great Britain (Promissory Oidhs Act, 
1868 (31 A 32 Yict.*o. 72), s. 6, Sdied. IL; Judicature Act, 1876 (« A 39 Yict. 
0 . 77), 8. 6), and the jndf^ of the High Court and of the Court of ^peal, who 
must take the oaths w&m entering on the execution of their offices in the 
presence of the Lord ChanoaUor (Juncature Act, 1876, supra). SChe Beoorder of 
.London and justices of tlu) P^aoe for countieo and boiouj^ axe also required to 
'^'Jlke the oath (FromissoryQirabs Act, 1668,atqwv,Scihed,n.). Astothe i^udioiaiy 
m Scotland and Irelond, see Bohed. IE. of the Promissory Oaths Aot, 1868: 

t The forms are given 1^ the Ptomissory Oati» Aot^ 1868 (31 k 32 Yi4t» 
88.2,3,4,10. 

(t> Ftomissory Oaths Act, 1868 (31 A 32 Yict. o. IS), es. 7, U, 13. 



P^BT VI.—®aB Cjuttfnf jkioi 'ri0 Exbcujwl ' T 

“ \ 

the pjBaoe for the ooimlv, borough, or pUeo in whioli^itiib peraon 

taki)^ the oaths acta as }.us<^ 0% hsifjlINpU. 

28^ .Persona by iaw permitted to make a solemn affirmation or 
declaration may make a solemn affirmation by snbstitnting certain 
words in the forms of judicial and officml oaths as provided by the 
PromisBory Oaths Act, 1868 (k). 

28* Other cases in which special oaths are required to be taken Bpeoba aatiHL 
by persons before entering upon offices or dignities are the oaths of 
homage by archbishops and bishops (i), the oaths require to 
taken by peers, baronets, or knights upon their creation (m), by 
members of Parliament on taking their seats (n), by members of 
the clergy (o), by privy cooncillorB (p), by persons in the army and 
auxiliary forces (q), and by certain persons claiming to be the owners 
of Britim ships (r), and many other instances might be given (s). 

80. In all places and for all purposes where an oath is required AJSnuations 
by law, any person stating that he objects on the ^ound tiiat he 

has no religious belief, or that the taking of an oath is contrary to ^ 
his religious belief, may make a solemn affirmation in the manner 
provided, and the fact that he has no religious belief does not affect 
the validity of the oath so administered. 

Wilfally, falsely, and corruptly affirming any matter or thing 
renders the person liable as in the case of an oath (t). • 

81. Any person who so desires may, without further question. Swearing 

swear with uplifted hand in the form and manner in which an oath npiifted 
is usually administered in Scotland (u). ' 


(j) FromiBsory Oaths Act, 1871 (34 & 83 Viet. c. 48), s. 2. The Courts of 
Chanoery, Queen’s Bench, Ooxnmon PleM, aud Exchequer mentioned in ^ 
■ection are now amalgamated into the High Court. Ah to the mode of taking 
the oaths in Scotland and Ireland, see ibid. As to the taking of the oath by Hho 
judges, see note (g), p. 24, ante. 

(pj Promisaoiy Oaths Act, 1868 (31 & 32 Yict. c. 72), e. 11. 

(l) See Vol. VI., p. 397. and title EcoLBsiAsnaAL Law. 

(m) Sm title Dignities. The oath of allegiojioe iu the form provided by the 
SroffliBBoiy Oaths Act, 1868 (31 & 32 Viet. c. 72), s. 2, is to be substitatea for 
the oaths of sllegiance, supremacy, or abjuration or any of them required to be 
taken in such oases {ibid., s. 14 (5)). 

(a) Under the ]wliamentaiy Oaths Act, 1866 (29 & 30 Viet, o.* 19), 
amended as to the oath of allegiance to he taken for the oath of allegianoe, 
snpieinaoy and abjuration, by the Promissory Oaths Aot, 1868 (31 & 32 Yict 

0 PAfiXilAltfSN'I'a 

(o) Under the Oletical Bubsoription Aot, 1865 (28 9t 29 Viet o. 122), amended by 
the ^miasoryOaths Act, 1868 (31 & 32 Viot a 72). See title Eocz<ESTA8TiaAZ. Law, 

(jp) Beep. 62,.po«f. 

Q) See utle Botaxi Fobobs. 

(r) Under the Merchant Shipping Act 1894 (57 & 58 Viet a 00), s. 1, the 
oath of aUegilMioe in sooh oases is to he in the form provided by the I^missory 
Oaths Afit 1^ (31 A 38 Viot e. 72). See a. 14 (8) of that Act end, generally, 
title Sbjsvoiq axd Navioation. , , 

' («) in«'vai30iu oaths leqiiired to he taken by public offloen jn 186? are fully 
set 'Oot in. the report of me Oaths Oommittee, 1867 (PuiliemCtttsiry ipispeis, 
1^7, Vodi 2XXI.). by wlnoh dedatations in place of thc.Catlis were ttoom- 
mraded, Dedantions or i^Sxmstioiis in lieu of oaths msgr now be msdemdor 
the provisions stated on p. 26, poa, 

* m Oaths Act 1888 (51 « 52 Viet 0.46), ss. 1-4. 

|tf) Ibid., S. i. 
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82 . Except in the cases otherwise provided for by the Promissory 
Oaths Act, 1868 (a), or expressly excepted from the operation of 
that Act (b), where an oath is required to be taken by any person on 
or as a condition of his accepting any employment or office, a 
declaration is to be substituted therefor, and the making of the 
declaration is to have the same effect in all respects as the taking of 
the oath (c). 

In the case of oaths required to be taken as a condition of 
accepting any office or employment in His Majesiy’s band of 
gentlemen-at-arms, or bodyguard of Yeomen of the Guard, or 
in any other department of His Majesty’s household, a declara¬ 
tion of fidelity is to be substituted with the addition (if so pro¬ 
vided by Order in Council (d)) of a declaration of secrecy to be 
observed. 

If before the 81sb July, 1808, an oath was required to bo 
taken on accoptaiico of any office in or under a municipal cor¬ 
poration, or on or as a condition of admission to membership in, or 
participation in the privileges of, any municipal corporation, there 
is to be su1}stitutod for such oath in either case respectively a 
declaration that the declarant will faithfully perform the duties of 
his office, or will faithfully demean himself as a member of, or 
participator in the privileges of, the corporation (e). 

Where before the 81st July, 1868, an oath was required to 
be taken as a condition of admission lo mouihorship or fellow¬ 
ship, or participation in the privileges of any guild, body corporate, 
society, or company, a declaration to the like effect is to be 
substituted for the oath. But if any two or more members, 


(a) See pp. 24, 26, ante. An ailinnation in place of an oath may be made in 
all caeca; boe p. 25, ante. 

(b) Nothing in the Act is to affect: (1) the Clerical Subscription Act, 1865 
(28 & 20 Viet. c. 122), or the Pai-liamcntary Oaths Act, 1866 (20 & 60 Yict, 
0 . 19), except as to the oath of allegiance to be token instoad of the oath or 
oaths of aUogiance, supremacy, and abjuration; (2) the oath taken by Ih'ivy 
Councillors of the United Kingdom or of Ireland, with a liko exception as 
above; (3) the oath of homa^ taken by archbishops and bishops in Uis 
Majesty’s presence; (4) the oaths of canonical obedience taken by bishops on 
consecration, and resorvod by the Clerical Subscription Act, 1865 (28 & 29 Viet. 
0 . 122); (5) any oath taken by peers, baronets, or knights on creation, with a 
like exception as above; (6) any oath required to be taken in the army, 
marines, militia, yeomanry, or volunteers; (7) the oath taken by aliens on 
naturalisation; (8) the oatn taken by certain persons claiming to be the owners 
of British ships under the Merchant Shipping Act. 1854 (17 & 18 Viet. o. 104), 
now the Merchant Shippipg Aot, 1804 (57 & 58 Viet. c. 60), s. 1; (0) any oaUi 
required or authorised by statute for the purpose of attesting any fact or venfying 
accounts or documents { (10) any oath or declaration taken in judicial ratmea* 
tion by fnarried women under the law of Scotland; (11) any oath required by 
statute or custom to be taken by any juror, witness, or other person as pre¬ 
liminary to, or in the course of, any civil, mttitary, criminal, or other trial, 
inquest, proceedings of a judicifd nature (including any arbitration), or pro. 
cQodingelbefore a committee of either House of Failiamont, or before any com* 
missioner or any other special tribunal appointed by the Grown (Promissory 
Oaths Act, 1868 (31 A 32 Vicb o. 72), s. 14). 

(e) Ibid., 8.12 (4) (5). The direction is expressed by “ shall ” in the .Act { 
the provision would therefore appear to be compulso^. 

(d) This power does not appear to have been exercised. • 

(e) Promissory Oaths Act, 1868 (31 & 32 Viot. o. 72), s. 12 (2). 
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with ooncacronoe of iho majority of the members present 
and voting at a meeting specialfy summoned for the purpose, laOeairaL 
object to any statement' contained in the declaration on the 
ground of its relating to duties which by reason of change of 
eircumstances have become obsolete, they may appeal to a principal 
Secretary of State to omit such statement, and his decision is to be 
final (/). • 

Where a declaration has been substituted for an oath, any 
person, guild, body corporate, or society, who or which before 
the Slst July, 1868, had power to alter the oath or to substitute 
another in its place, may exorcise a like power with regard to the 
declaration (g). 

33. Certain powers vested in the Treasury of substituting Powers of 
declarations for oaths may also be exercised (/»); and in certain 
cases declarations have boon substituted for the oaths and affidavits 
required to bo taken by persons entering upon the discharge, or 
acting in the performance, of public duties (i). 


(/} Promissory Oaths Act, 18<5R (31 & 32 Viet. c. 72), s. 12 (3). 

(g) Promissory Oaths Act, 1868 (31 & 32 _Vict, o. 72), s. 15. Uutler Iho 
Statutory Dedarations Act, 1835 (5 & 6 Will. 4, c. 62), the Treasury are 
ompowei'od to substitulo ilodaratiuus for oaths in certain .cases (see noto (A), 
tnyra), and by the same Act the Univorsitios of Oxford and Cambridge, and^ all 
other b^es corpomto aud politic and all bodies by law or statute, Or by auy 
valid usage, authorised on tho 9th Soptomher, 1835, to administer or receive 
any oath, solemn affirmation, or affidavit, may make statutes, hyo-laws, 
or orders authorising and directing tho snhstitution of a declaration in lieu 
of any oath, oolemu affirmation, or affidavit, at that date required to be 
taken, provided such statutes eta are otherwise duly made and passed accord- 
ing to the diartor, laws, or rogulations of the pai'ticular university, or hodj 
politic or corporate {ilid,, a. 8). 

(A) Promissory Oaths Act, 1868 (31 & 32 Viet, a 72), s. 14 (9). The powers 
are confenod by Uio Statutory iJeclanitioiis Act, 1835 (5 & 6 Will. 4, o. 62), 

gs. 2_6, aud are as as follows. In any caso wheio any oath, solemn affirmation, 

or affidavit is required to be taken by any person for any purpose whatever by 
ony Act or Acta i«laiing to the rovenues of Customs or lulmid Bevouue, the 
Post Office, tho OtUce of W'oods and Forests, Land Hovenues, Works and 
Public Buildings (now tlio Departments of the Oominissionors of Woods and 
Forests, and of tho Gommisaionors of Works and Public Building), the War 
Office, tho Army Pay Office, or tlie financial busiuoss of the Admiralty, the 
Troasury, Cholsea and Greenwich IlospitaU, tho Board of Trade, or anyoffira of a 
principm Secretary of State, the India Board (now tho Council of India (see title 
DETE^ENqiKS AND COLONIES)), the Office of the Comptroller and Auditor- 
Oonoral, tho National Debt Office, or any ofilce under tho contrd, direc* 
tion, or superintendence of the Treasury, or by auy official regulation in 
any department, the Troasury may by writing under their bands and seals 
Burotitute a deolaaation to the same effect as the oath, affirmation, or affi¬ 
davit. A copy of the order must be inserted by the Treasury as soon as 
may be in the London (Jfasiite, and tho declaration must be administered 
in lieu of the oath, affirmation, or affidavit previously required after the 
expiration of twenty days next following the date of tho Oautte, Tho 
declmtion so made and published must be mode and suhsaribed in presence 
of the person or persons empowered by the Act or Acts to administer 
the oath, solemn affirmation, or affidavit, and any person making a false 
declaration is guilty of a misdemeanour. These provisions do not affisot any 
oath of allegiance required to be taken on appointment to any offlAs (tbicf., 
■■ 0 )« 

(•) By the Statutory Dedarations Act, 1835 (5 & 6 Will. 4, c. 82) j oatii 
pffico ox churchwardens and sidesmem aholisbea and dedaration suhstituted 
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84. All perBozu are bound by an oath administered in the torpai 
and with the ceremonies they may declare to be bindings and in' 
the case of false swearing may be convicted of perjury (k), 

36, Where any person is prevented or relieved from taking any 
oath, or making or subscribing any declaration under the Parlia¬ 
mentary Oaths Act, 1866, or the Promissory Oaths Acts, 1868 and 
1871, which in either case respectively forms a condition precedent 
or subsequent to the attainment of any office, privilege, exemption 
or other benefit, or the due performance of any act, such person is 
nevertheless, on complying with the other conditions (if any) 
attached to the attainment of the same, or the due performance of 
the Act, to be entitled thereto, and be deemed to have duly per-^ 
formed such act (Q. 

36. Subject to certain exceptions (m), British subjects professing 
the Boman Catholic religion may hold, exercise, and emoy all oivU 
and military offices and places of trust or profit under His Majesty, 
and exercise any other franchise or civil right (n). Nothing, 
however, contained in the Boman Catholic Belief Act, 1829, is to be 
construed to exempt any person professing such religion from the 
necessity of taking any oath or oaths, or making any declaration] 
required by law on admission into any such office or place of trust 
or profit (o). 

87. Subject to an exception as to persons professing the Boman 
Catholic religion, it is not now obligatory for any person to take/ 
make, or subscribe the declaration against transubstantiation 
required by various Acts as a qualification for the exercise 
or enjoyment of any civil office, franchise, or right within the 
realm (p). 


(ibid., a. 9, and see title Eocxesiastioal Law) ; declarations substitutod for 
oatlis and affidavits under the Highvays Acts (tot'd., s. 10, and see title High-' 
WATS ETC.); under tibe Pawnbrokers Acts (ibid., a. 12), on transfers of stock at 
the Bank of EngUnd (ibid, s. 14); in actions and suits within colonies and 
dependences relating to debt where any of the parties is resident in Great 
Bntain (ibid, a 15, repealed as to Victoria by the Colonial Affidavits Act, 1859 
(22 dt 23 Viet. c. 12), s. 1); suits by the Crown relating to debts in any Colonies 
or deden^ncies (toid., s. 17, repealed aa in last reference). Persons making 
false dedaiutionB are guilty of a misdemeanour (ibid., a. 21), and fees ore paynbb^ 
as on the taking of the oaths etc. fonnorly required (ibid., s. 19)}. ' 

(*) Oaths Act, 1838 (1 & 3 Viet o, 105).' 

(l) Promissory Oaths Act, 1871 Viet. c. 4^, s. 1 (1). Such person is 

to be entiilod em. in the eaine manner as it the condition mating to the oath 
or declaxation and any, dixectiona as to the ceitifioate or registmtion of the 
taking of the oath, ox making or subsotibing the declaration or otherwise, bad 
been folflBed and performed (i5td.). The ptovirions of the Promissory Oaths 
Acts are given ante, m. 24 eteeg. 

(m) See as to jguaiaians. regents, or justioeB oif the TTuIted Kingdom, VoL VX, 
p. 376. As to the Lord Onancellor or Keeper of the Great Seal, note (u), p. 56, 
post. See also, general^, title EdoleszabtioaIi Law. 

- (n) Boman QathoUo Bwel.Act, 1826 (10 (3eo. 4, o. 7\ s. 10), as partially 
'nSj^led by -the PromiBBory (Aths Act, 1871 (M & 35 'Viet. c. 48). 

(o) Ibid., a. 11, as partiajQy repealed as in the preceding note. 

(ij Test Abolitiou Act, 1867 (30 & 31 Viet. c. 62) s. 1, as partially repealed 
by me ^tuto Law Bevision Act, 1893 (56 & 57 Viet. c. 14). The Acts by ' 
which fas oath woe required are uot rodtodii ^ " 8^^ 
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38. The Grown may, where it thinhe fit, by warrant fumer the 

sign manual, countersigned by two or more Treasury Commissioners, ^ 

grant to any person who has held certain polinoal of3ces (g), a 
pension during life, according to the following scale .^(1) A first- 
class pension not exceeding dB2,000 per annum, in respect of a 
service of" not less than four years, or its equivalent, in the ofBoe 
of First LoVd of the Admiralty, and all other mlitical offices 
remunerated with a yearly salary of not less than £5,000. (2) A 
second-class pension not exceeding £1,200 per annum, in respect 
of a service of not less than six years, or its equivalent, in a 
political office remunerated with a yearly salary of less than £6,000, 
and not less thau £2,000. (8) A third-class pension not exceeding 
£800 per annum, in respect of a service of not less than ten years 
in a political office remunerated with a yearly salary of less than 
£2,000, and more thau £1,000 (r). 

39. Service for any time in an office of a lower class is to Petwiu 
count as service for one-half that time in the class next above, 

But no person is to be entitled to a first or second-class pension 
who has not actually served two or three years in either class 
respectively. Any person who, having served for three years ip a 
lower class, has afterwards served in a higher class for such time 
as would, if served in a lower class, have entitled him to a pension 
in the latter, is entitled to reckon the whole of his service as if 
passed in the lower class. The time of service may be continuous, 
or at different times, and in different offices of the above classes; 
but no pension in any class may be granted while four pensions of 
that class are subsisting; nor may more than one pension of 
whatever class be granted in the same year («). 

No office created after the 9th August, 1869, is to rank as a 
political office in either class, unless created by Act of Parliament; 
and no addition to the salary of any political office, whether created 
before or after that date, is to entitle such office to rank in a 
higher class unless the addition is made by authority of an Act 
of Parliament (s). 


in the eohedule. Nothing in the Aot ia to be oonetn^ to enable any Homan 
Oatholio to exercise or enjoy any civil office, franchise, or riAt as to which 
the taking, making, or subscribing of the dedaration abolidied by the Aot was 
on the 261h Jnly, 1867, a necessary qualffication, or any other dvil office, 
franchise, or right from which he was on that date excluded s. 2). It 
may ho noted that the Crown is not named, and therefore not bound by 
the Act (see Yd. Yl, p. 409). It oonld, however, it is apprehended, take 
advantage of the Aot (see iitif:). 

M Fcr the purposes of the Aot "Mlitioal offices" are offices m the civil 
service ot ihe <Mwn which are usually held by members of the l&useCf Lords 
or the House of Oommcns (Pditical Offices Pension Aot, 1869 (82 A 83 Yict. 
0 . 60). preamble). But the Act is not to apply (subject to the nsetTation in the 
Dwvw) to any office in the permanent mvil service of tiie Grown, Wr in the 
royal housdiold, nor to any legal office ofiier than the office of Judge Advooate- 
Qenersl (tMd,, a 1). 

(r) pQ&tical Offices Fensioa Act. 1869 (62 A 33 Yict. o. 60), as. 9,8. 

{•] IM., $.4, . - 
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40. Where a person receiving any of the above pensions wa8, 
at the tiiiie of applying for the pension, or is afterwards, entitled to 
any emolument (including any salary, compensation, superannua* 
tion allowance, or pension) payable out of moneys raised by taxa¬ 
tion, or out of any other public revenue in any part of His 
Majesty’s dominions, or received by way of fees or otherwise, in 
respect of his holding any public office or employment in any part 
of His Majesty’s dominions, the payment of the political pension 
is, so long as ho I’eceives the emolument, to be suspended or 
diminished, according ns the amount of the emolument is greater 
than or equal to, or is less than the amount of the political pension. 
Any person who is entitled to such emolument, either at the timo 
of application for, or while receiving, a political pension, must forth¬ 
with deliver to the Treasury a declaration under his hand stating 
the nature and amount thereof (t). 

41. The granting of piditical pensions being founded on a 
consideration, not only of the services performed by the individual 
to the State, l)ut of the inadequacy of his private fortune to main¬ 
tain his station in life, any person seeking the same must apply to 
the Treasury in writing, to which he must subscribe his name, 
and the application must contain a slaiement not only of tlio 
services performed by him, and the grounds on which the pension 
is claimed, but also a specific declaration that the amount of his 
income from other sources is so limited as to bring him within the 
above principle (a). 

42. Pensions in respect of offices of which the salary is paid 
out of Ibo revenues of India are to bo paid out of tliose revunuc.s {b). 
All political pensions not so payable are to bo charged upon and 
payable quarterly out of the Consolidated Fund, next in order of 
payment to, and after paying, or reserving sufficient to pay, all 
such sums of money as have been directed to be paid by any Acts 
prior to the 9th August, 1869, but with preference to all other charges 
thereafter to be charged upon the fund (c). 

Sub-Skct. 6.—Wearing of Official Itobea. 

43'. Any person holding any judicial or civil or corporate office 
may attend and bo present at any place of public meeting for 
religious worship in England, Ireland, or Scotland, iu the robe, 
gown, or other peculiar habit of his office, or with the eusigu or 
insignia of or belonging to the same, and such attendance does not 
entail any forfeiture,of office or other penalty 

SCB-SfecT. 7.— Official SeerfU. 

44. Certain offences relating to the wrongful obtaining ot did- 
closiug of official information are made punishable by law («). 

0 Political Offices Pennon Act, 1869 (3X & 63 Yiet. a 60}r a. 6. 

a) Ibid., 8. 7; Superannuation Aot, 1834 (4 & 6 WilL 4, c. 24), s. 6. 
lbid,f 8. 6. 

a' Political Offloes Pendon Act) 1869 (32 & 33 Yiot. o. 60}, s. 8. 

d Office and Oath Act, 1867 (SO ft 31 Yiot. a 76). a. 4. 

Namely, the Offldid Seo^ Act, 1869 (62 ft Yict. o. 62]t 
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45. Any ^rson is_ guilty of a misdemeanour, pumsbable on' Skit.i. 
conviction with imprisonment with or without hard labour for lAdcopraL 
not more than one year, or by fine, or both, who for the purpose of ji|ga7“ 
wrongfully obtaining information— ' meanoun, 

(1) Enters or is in any part of a place belonging to the Sovereign (/) 
being a fortress, arsenal, factory, dockyard, camp, ship, office, or 
other like place, in which part he is not entitled to be ($r}; or 

(2) - When lawfully or unlawfully in any of the aforesaid places, 
obtains any document (h), sketch, plan, model (li) or knowledge of 
anything which ho is not entitled to obtain, or tokes without lawful 
authority any sketch or plan (i); or 

(8) When outside any fortress, arsenal, factory, dockyard, or camp 
belonging to the Sovereign, takes or attempts to taJke, without 
authority given by or on behalf of the Sovereign, any sketch or 
plan of that fortress, arsenal, factory, dockyard, or camp {k); or 
(4) Where a person knowingly having possossion of, or control 
over, any snch document, sketch, plan, model, or knowledge as has 
been obtained or taken by means of any act constituting an offence 
under the Official Secrets Act, 1881), wilfully and without lawful 
authority communicates or attempts to communicate the same to 
any person to whom the same ought not, in the interest of the 
State, to be communicated at that time (1); or 
(6) Whore a person having been intrusted in confidence by socua 
officer under the Sovereign with any documont, sketch, plan, model, 
or information relating to any such place as aforesaid, or to the 
naval or military affairs of the Sovereign, wilfully and in breach of 
such confidence communicates tho same, when in the interest of 
the State it ought not so to be communicated (;»); or 
(6) Where a person having possession of any document, sketch, 
plan, model, or information relating to any fortress, arsenal, factory, 
dockyard, camp, ship, office, or other like place belonging to the 
Sovereign, or to the naval or military affairs of the Sovereign, 
howsoever obtained or taken, wilfully communicates the same to any 
person to whom ho knows the same ought not, in the interest of 
the State, to be communicated at that time (n). 

46. A person is guilty of folony, punishable on conviction at Felonfes. 
the discretion of tho court to penal servitude for life, or fol* any 


(/) In the Act a place belonging to the Sovereign inoludos a place belonging 
to any doportmout of llio Qovemment of tho United Kingdom, or of any of 
His Majesty’s possossions, though not actually vested in His Majesty (OIDciol 
Secrets Act, 18S9 (52 & 63 Viet. o. 52), s. 8). 

(ff) Ibid., B. 1 (1) (n) (i.). 

ui) Document includes part of a documont. Model inoludos design, pattern^ 
and specimen. " Sketch ” iududes any photograph or other mode of ropresoutA. 
tion of any place or thing (ibid., s. 8). 

(0 JWA, 8.1 (1) (a) (ii.> 

(A) Ibid., B. 1 (1) (a) (im). 

(l) Ibid., s. 1 (1) (u). Expressions referring to communications under the 
Am include any communication, whether in whole or in part, and whether the 
dociunsnt, sketch, plan, model, or information itself, or the sutetance pr effect 
ef the same only, bo communicated (ibid., s. 8), 

(m) IWi., a. 1 (!'' ' ' 

(»} Ibid., B. 1 (8 
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tarm not less thiui five ^eata, or to imprisonment for any term 
not exceeding two years with or without hard labonr, who oommits 
any act constituting a misdemeanour (o), if he intended to com* 
municate to a foreign State any information, document, sketchi 
plan, model, or knowledge obtained or taken by him, or intrusted 
to him as aforesaid, or if ho communicates the same to any agent 
of a foreign State (p). 

47. Any person who by means of his holding or having held an 
office under the Sovereign (q) has lawfully or unlawfully obtained 
possession of or control over any document, sketch, plan, or model, 
or acquired any information, and at any time corruptly or contrary 
to his official duty communicates or attempts to communicate the 
same or any of them to any person to whom the same ought not in 
the interest of the State, or otherwise in the public interest, to be 
communicated at that time, is guilty of a breach of official trust (r). 

If the communication was made or attempted to be made to a 
foreign State, the official breach of trust constitutes a felony, punish¬ 
able on conviction (at the discretion of the court) by penal servitude 
for life, or for any term not less than five years, or to imprison¬ 
ment for not more than two years with or without hard labour (s). 

In any other case the breach of official trust constitutes a mis¬ 
demeanour, punishable on conviction by imprisonment with or 
without hard labour for a term not exceeding one year, or by fine, 
or both (t). 

48. Any person who incites or counsels or attempts to procure 
another person to commit an offence as enumerated in the fore¬ 
going paragraphs is guilty of a misdemeanour and punishable on 
conviction as if he had committed the offence (u). 

An indiotment for conspiracy to incite, and for inciting and 
attempting to procure a person employed by persons hol^g a 
contract with the Government involving the duty of secrecy, must 
contain an averment that the person incited etc. has by means of 
his office either obtained possession or control over the documents, 
or has acquired the information (a). 


(o) Sae p. 31, ante. 

\p) 0!&^ SecietB Act, 1889 (52 & 53 Yiot. o. 62), b. 1 (3). 

\q) ** Offkse under the Sovereign ’’ includes any oiBoe or eniployment in ov 
unaer any Gbromment department of 4116 United Eingdom, and, ao far as 
rega^ any dooume^ sketm, plan^ model, or information relating to the naval 
or militarv affairs of Bis Majesty, includes any office or employment in or nnd^ 
any Government deparbneni of any of His Majesty’s po8sessionB(t2rtd,, g, 8). 

(r) JUi., B. 2 (1). The provisbns of the section are to apply to a wtaon 
holding a* contract with any department of the Qovemment of the United 
Kingdom, or with the holder of any office under Gie Sovoreim as such holder, 
where the oonfraot involves an obligation of seamy; afio to any person 
emdoyed by any person or body of persons holding such a oontraw who is 
under a like obhgation of secrecy, as if the person holding the oontiaot and the 
pereon so employed were reapeotively holders of an office under the Sovereign 
■5w<*..b.2(8T) ' ' , 

(A Ibid., B. 2 (2) (a). 
m Ibid., B. 2 (2) (b). 
tt) Ibid,, B. 3. 

a) B, T. /Stuart (1899), 63 J. P. 712. 
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49. Utilesa Bnspeoded Order m> Ootmoil ae to ftny British 
possession, or piwt of the same, under the pover conferred by the 
Aot {b), the provisions of the Official Beorets Act, 1889t apply to 
offences tinder the Aot when committed in any part of tiie 
dominions of the Crown or when committed by British offieeri or 
subjects elsewhere (e). 

50. Prosecutions for the foregoing offences are not to be 
instituted exrapt with the consent of the Attorney-General (d). 

The expenses of the prosecution of a misdemeanour under 
the Act are to be defrayed in like manner as in the case of a 
felony (c). 

An offence under the Act is not to be tried by any court of 
general or quarter sessions, nor by the sheriff court in Scotland, 
nor by any court out of the United Kingdom not having jurisdic¬ 
tion to try crimes involving the greatest punishment allowed by 
law (/). Special provision is madia for the trial of offences com- 
mittM out of the United Kingdom (g). 

The provisions of the Criminal Law and Procedure (Ireland) 
Act, 1887, do not apply to any trial under the provisions of the 
Official Secrets Act, 1889 (h). 

SL The Official Secrets Act, 1889, is not to exempt any person 
from any proceeding for an offence punishable at common law, or 
by military or naval law, or under any Act of Parliament other 
than the Act aforesaid, but no person may be punished twice for 
the same offence (i). 


(i) This power may be exercised (under s. S of fhe Official Secrets Aot, 1889 
(52 & 63 Viet. c. 52)) os to any British possession in whi(di (either on or after 
the 26tii August, 1889) any law mode by the legislature of the same oppears 
to the Grown to be of the like effect os those contained in the Offidal Secrets 
Act, 1889 (52 & 53 Vioi o. 52), so long as sudi law continues in farce there 
aud no longer. The Order is to hare effect as if enacted by the Official Secrets 
Act, 1889 (52 & 53 Yict. c. 52). The stupension is not to extend to the holder of 
an offlno under the Grown not appointed by ^e governor of the possession. 
British possession moons any part of tho British dominions not within the 
United lungdom {Hid., s. 5). 

(e) md., SB. 5, 6 (1). 

(d) Ibid., s. 7 (lb " Attorney•Gonerol ” means the Attorney or Sbheitor 
General for Engloua or for Ir^ud respectively, and as to Bcotumd fhe Lord 
Advocate. As to prosecutions in any court out of tho United Kingdom, the 
person who in that court is Attorney-General or exercises tho like functions as 
the Attorney-General in England {ibid., s. 7 (2)). See, generally, title CamntAL 
Law Aim Pbooevvbz. 

ti) ^jTbtd., Bi 4. 

7) /6ta., s. 0 (3). ... 

o) By a. 6 (2), im,, namely, it the offence is alleged to have been committed 
out of the United iEungdom it may be tried and detvniined in any competent 
British court (see as to foreign ini^ction, Yol. VX, to- 448 et «^) in the place 
whets the offence was committed, or in the Btigh Oonrt in K i gl lmd or the 
Central Griminol Oourt. The (Mminal Juiisdiotion A c^ 1.8 C| 8-(42 Geo. ^o. 85) 
(M tiitiaw Gam noil Law asd Paotmivia; Pubuo Aursuitntin Ajrp Posuo 
OmaKOs), is to apply as if the offence were mentioned theiem and.thiaOentral 
Oriminal Court and the B^h Oonit possessed the jnrisdution given by that 
Act to the Oourt of EiDg’i Senob (iiia.), 

(A) Ibid., s. 6 (4). 

(<)/lM.,s.9, 
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Sect. 2. —The MinUU'y and t^ie Cabinet 
Qvb-Seci:. l^Formation of tht 

52. Upon the diemisaal or resignation of an existing ministry (£)» 
under the recognised constitutional practice the Sovereign sum¬ 
mons to his presence the person whom he may consider most 
fitted for the purpose, and requests him to undertake the task of 
nominating the new ministry. Upon acceptance of this commis¬ 
sion, and kissing the King’s hands, the person so chosen becomes 
knoAvn as the Frime Minister or Fromior, but his retention of that 
post is in practice dependent, in the first place, upon his ability 
to form a ministry (1). 

Though nominally the Sovereign is unfettered in the choice 
of his ministers, and may summon whom he pleases to fill the 
office of Prime Minister, yet, owing to the dependence of the execu¬ 
tive upon the support of the House of Commons (m), the choice of 
the Sovereign, except in unusual cases, is in practice restricted 
to one or other of the nersons recognised by Parliament as the 
leaders of the party which commands a majority in the House of 
Commons (n). But, whether this rule is adhered to or not, it is 
generally conceded that the ministers of tho Crown are, under the 
established usage, entitled to a fair trial, at least until it becomes 
clear that they are unable to obtain that support in tho House of 
Commons which is necessary to enable them to carry on the 
executive government (o). And even where it is obvious that the 


(^) As to tho dismibsiil or rotiroment of luinistrics goncnvll}', see pp. 49 ef teq„ 
post. 

ll) E.g., Loixi Granville failed to form, a ministi-y in 1850 (see Fulitiual History 
of feigLmd, Vol. XII., 174). 

(m) Though nominally the Grown has tho free choice of tho Premior (see pfr 
Sir 11.1’col, Pai'liameiitajw Hebates, Cid sorios, Vol. LXXXni., 1001, and Pavlia- 
moiitary llistoiy, Vol. XXXV., 9(50, 002; and per Sir William Grant, I'ar- 
liomontary Hebatos, Vol. IX., 474), in practice tlio clioiuo is limited to the person 
trusted by the majority of tho Uoiiso of Commons. Tho necessity for tliis choice 
is imposed upon the Crown by tho power of Piuiiament to defeat tho practical 
adininistnition of public guvei'nmcat by cutting oil supjtlios (see Vol. VI., p. 383). 
Tho House of Ooinmons has, it is said, tlio right of advising the Sovereign os to 
the uniitnesB of tho ministry, or in case of urgency, but not so as to ivnder the 
Sovereign accountable for the choice of ministers (see per Ixird Selkirk, Plsrlia- 
inoutary Debates, Vol. IX., 377 ; j|»fr Mr. Canning, Parliamentary Dobato*), 
Vol. XXIII., 267). As to addresses ui'ging tho appointment of a strong and 
efficient ministry, or indicating the character of a ministry desired by tho House, 
see note (a), p. 35, post), 

(»} There may be coses whore the person to bo selected is not obvious, as 
where there are tw'o or more loading members of the some party, one of whom 
will not work under the other (e.y., Xord Palmerston and Lord John Bussell in 
1859, when Lord Qxanville was selected, though on his failure to form a 
ministry the post of Premier was eventually filled by Lord Palmerston (see 
Political History of England, Vol. XII., 174^ In oases where the lines of 
division are vague, or i^oxitieB small, oooliuons are sometimos resorted to 
{e.g., the Whigs and Feelitoa under Lord Aberdeen in 185^. 

-• (o) When ^tt was called to office in 1783 by Qeorge III., he had the con¬ 
fidence of the Xing and of the House of Lords, but not of the majority of the 
House of Commons. In 1601, when George III. replaced Pitt by Addington 
oontraxy to the wishes of the majority in the Commons, it was recognised 
that the Xing has the sole right of appointing ministers, and that the latter 
are eutitled at the outset to the constitutionRl confidence of the Housa 
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ministry do not command the confidence of the Honse of Commons, Batft. a, 

it is customaiy for the latter to extend such support by granting The' . 
supplies, or otherwise, as may be necessary to enable the executive WnMir 
government of the country to be carried on in a manner becoming 
to the dignity of the nation until the sense of the electorate can 
conveniently be taken upon a dissolution, or until a new ministry 
can be form^ which commands the requisite majority (a). 

No stated rule exists as to the time which may elapse between 
the dissolution of an existing ministry and the apjpointment of 
a new one. But the royal summons to the new Prime Minister 
is invariably made within tlie space of a few days (b), and any 
unreasonable delay on the part of the Grown is viewed unfavourably 
by Parliament (c). 

63. Acceptance of the post of Prime Minister entitles the |tatn8o(tii« 
holder to place and precedence next after the Archbishop of Mtoistur. 
York (d), but not to any special salary (c). The office is not recog¬ 
nised in terms either by the common or statute law, nor does it 
entail any specific legal duties, privileges, or disabilities (/). By 


(a) Whon tho Gorornmont is in a minority, dissolution or resignation is (ho 
recngiueod procodiiro, hut in the cose of dissolution, which tho ministry havo an 
undoubted right to adviso (sco per Lord Palmerston, Parliamentary Debates^ 
:h'd series, Yol. GLIIl., 1415), the House of Conunons must make itself a paiiy to 
tho transaction by accelerating proceedings, and concurring in temporary 
measures, so os not to render that course inconyoniont {ibid., 1310^1311). 

(b) According to Todd, changes of ministi’y under ordinary circumstancea 
should ho effected within a week (Todd, Parliamentary Qovommont, Yol. L, 

5 ). 216). lint {semble) no definite time can bo laid down, provided tho Sovoroign 
ioes not delay unnecessarily. 

(e) Upon various occasions whore delay has occun’ed, Parliament has taken 
measiu'fis to address tho Sovereign, requestuig him to furni a strong and efficient 
ministry, or indicating tho character of the ministry desired by the House of 
Commons. 

(d) This rank was conferred upon the then existing Prime Minister, and all 
future Prime Ministers by royal warrant of 2nd December, 1905 (see tho 
London Gazette of that date). Tho warraut is noticeable as containing an 
official recognition of tho office of Prime Minister. Tho only earlier official 
reference appeora to be tbo Treaty of llerlin, in which Lord Beaconsfield 
described hamsolf ns Pj-imo Minister (see Anson, Law and Custom of tho 
Constitution, 3rd ed., Yol. IL, 127). . > 

(e) As First Lord of tho Troasmy (see note (i), p. 86, poai) ho, however, draws 
n salary of £5,000 per annum. Tho office of Loi-d Privy Seal, which is soihetimeB 
held by him, is now unsolaxlod. Tho Prime Minister also enjoys tho use of 
the official residence in Downing Street. 

(/) Tho occurrence of tho terra “first” or “Prime’’Minister is to be found os 
early as the Tudor period, though, owing to tho greater ascendency of the Crown, 
his position and povots difterm widely from those of the Prime Minister of the 
present ^y (see Todd, Fhrliamentary Government, Yol. XL, 119). As at present 
understood, his office originated with, and was lendeiied necessary by, tho 
absence of the Sing at meetings of tho Calanet, and consequent non-paixicipa- 
lion in the conduct of puUio onairs, which dates from the accession of George 1. 
(see ibid., Yol. II., 120, and as to the withdrawal of the Sing from the Cabinet, 
note (sb P* posi}. Under William III. there was usually a “ cibief adviser ” 
of the Drown on matters of administration and legislation, but the Sing himself 
was the actual head of his ministries, and the onl y bo nd cd union betwwn^eir 
tnembers (Macaulay, History of England, Yol. iU., 13, 038; Yol. IY.,443; 
Todd, Paruamentaiy Government, YoL IL, p. I20b The ascendency of Wedpole, 
who eat in the House of Commons as First Lord of the Treasury from 1710 to 
1717, and from 1721 to 1742, is the first real illustration of the portion oocuiued 
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oonvenilional Osage, however, the Prime Minister is invanably a 
member either of the House of CTommons or of the Hoose di 
Lords (g)t and a Privy Conno^r (h), and nsoally holds the ofloe of 
First LoM of the Treasury, or one or other of the more im^ltortant 
executive offices (t). Moreover, his special duties and privileges, 
and his relations with the Grown, the Cabinet, and Parliament, 
are sufficiently clearly defined by recognised nsage and practice (ib), 

M. Under the established usage the Prime Minister is entitled 
to choose his colleagues who compose the ministry (2), and he 
accordingly submits their names for approval to the Grown. 


by a modmn Prime Minister, though the title was resented by him (Hid., 119, 
120 ; Macaulay, History of England, Yol. III., 19; Parliamentary History, 
Yol. XI., 1287, note), and, owing to the dislike occasioned by bis person^ 
ascendency, attempts were made to dismiss him by an address to the Ci-own and 
by impeachment, which, howoror, failed (see Pariiamontaiy History, Yol. 

1083, 1126, 1215, 1303; Mahon, History of England, YoL III., 101—163). As 
to the protest recorded in the Lords on the rome occasion that “ a sole or eren 
a first minister is unknown to tbo law of Britain," soe Parliamentary History, 
Yol. XI., 1215. The conduct of the administration with reference to the wi^es 
of the House of Cfommous originated with Walpole, but the general acceptance 
of the I^mior’s status and position as at present tmderstMd dates £nm the 
leadership of Pitt in 1783 (Todd, Parliamentary Government in England, Yol. 11., 
119,120). Tho term “ Prime Minister” and the office itself are still unrecog¬ 
nised by suhstantiyo law (t7>td.,_Yol. 11., 139), and it has been said that th^ 
reoogniuon in an Act of Parliament would be unconstitutional (per Iioxd 
lamraowne in 1629, ibfd.). The term “ Prime Ministor" in its more modem 
sense is said to occur first in the writings of Swift, temp. Anne (see Anson, Xaw 
and Oustom of the Oonstitution, 3rd ed., Yol. II., 114), and now the Warrant of 
1905 (see note (d) on p. 35) may be regarded as officially recognising the use of 
the term. 

(y) The person selected is preferably a member of the House of C!ommons os 
hemg more in ton^ with his colleagues aud with the House of Commons iteelf. 
But numerous instances have occulted whore the porsou obviously recognised 
as tho leader of tho predominant party in tiie Commons was a member of the 
House of Lords, and was selected by the Crown to form a Mmistry, e.y.. Lord 
Derby, 1852, 1868, 186G; Lord Aberdeen, 1852; Lord Bussell, 1865; Lord 
SalisDory, 1685, 1886, 1895; Lord Bosobery, 1894. 

(A) All membwB of the Oaoinet are iuvariaDly Pri^ Counoillora (see p. 43, pot/). 

(i) The Prime Minister is now usually First Lord of tho Treasury, and some- 
rimes Lord Privy Seal, though the offices vary, ay., Mr. Gladstone, 1892-4, 
Mr. Balfour, 1902, First Lord of the Tieasmy and Loxd Privy Seal; Mr. Balfour, 
1903, First Lord of the Treasury; Sir H. OampboU-Bonnerman, 1005, Mr. 
Asquith, 1908, First Lord of the Treasury ; Lord Bosebery, 1894-5, £|rst 
Lord of the Treasury and Lord President of the Council. The duties of these 
offices being for the most part nominal^ the Prime Minister can devote all his 
time and energies to party and phrliamentaiy dnries. Where the Premier is a 
member of the House of .Ijords, one of the more arduous posts is sometimes 
filled by him, e.y., Lo^ SaUsbury, 1885,1886,1893, filled the office of Foreign 
Secretary (as to the second Salisbum Cabinet, from 1886 to 1892, saoceeding 
to riiat office on the resignation of Lord Iddedeigh in December, 1886). The 
office of First Lord of the Treasury has usually oeen assooii^d ^th ffiat of 
IVime MinistQir sinoo 1806 (Todd, Parliamenissy Government, Yol. II., 140). 

(Jk) See, as to tiiese, pp. 37 e/ teq., pott. 

{h The recognition ca this dootrhie has bem gradual. Undo: the Stuortis. 
and even after 1688 under William HI., muistexs were chosen arbitrarily 1» 
the Soverd^. Under the tot two^ Gecn^ H721—1742) Walpole was enaUed 
to ^oae his omleogaes owing to his person ascendencyjjwt the principle of 
free dhoioe W the Premier was not recognised (see Todd, Paruamentary 
Govoenment, m. n., 119,120). During' the reigns of the tot three 
th^Wl^ i^imed both the nomination of riw Prune Minister and to limit 
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d5. With the Prime Minister the persons so selected fill the Priaoiptti 
following offices: (1) Cabinet officers: *the Lord Hmh Chancellor 
of Great Britain(n); *the Prime Minister; •the First Lord of “****' 
the Treasury; *tho Lord President of the Privy Council; *the 
Lord Privy Seal; •the First Lord of the Admiralty. His 
Majesty’s principal Secretaries of State(o), namely: •the Home 
Secretary; *the Foreign Secretary; •the Secretary of State for 
War; •&€ Colonial Secretary; •the Secretary of State for 
India; ••the Chief Secretary for Ireland(p); •the Chancellor 
of the Exchequer; • the Chancellor of the Duchy of Lancaster; 

•the Secretary for Scotland; ••the Postmaster-General; •the 
President of the Board of Trade; •the President of the Local 
Government Board; •• the President of the Board of Agricnltum 
and Fisheries; • the President of the Board of Education; •• the 
First Commissioner of Works and Public Buildings. Sometimes 
included in the Cabinet (q) : the Lord Chancellor of Ireland and 
the Lord Lieutenant of Ireland. 

Sovereigii's ohoioe of ministers to the leading "Whig families (see ^ Mr. Pitt, 
Parliamentaiy Historv, YoL XXYIX, ?72; Todd, Parliamentary Oovernment, 

Yol. I., 218). Tliia rule was broken thxou£[k by Gootm in., who exerdsed the 
right of nominating a portion of his vonous minii^es, e^., Lord Thurlow 
os Lord Ohanodlor in 1762 (Parliamentary Debates, Yol. 413), who 

continued a member owing to the ling's favour until 1792 (OampbeU, Lives 
of the Chancellors, 4th ed., Yol. YII., 207), but did not interfere with PiWs 
administration, though on some occasions he expressed stroi^ disapproval of 
the selection of members (Todd, Parliamentary Government, YoL I., 218, 219). 

After' ^ Befonn Act of 1832 (Broresentation of the People Act, 1632 (2 ft 3 
Will. 4, 0 . 40)), the principle of choice of coUeagoes by the Premier become 
recoraised wim Sir Bobert Peel’s administration in 1834 (ibid.^ 219). 

(t^ Coalitions have usually been regarded with popular susiaoioii and distrust, 
and are now p^tioally recognised ae justifiable omy under peculiar and exer¬ 
tional oiroumstanoes, as for carrying out some measfure or undertaking of 
national concern umu which men of aU parties are agreed (Todd, Farliomoniaiy 
Averment, Yol. II., 12Q. 

(n) The offices marked • are now held by Cabinet ministers, and ate under 
the rfcent practice nsnally indudj^. 

(p) Offioersmatked** an in the present Cabinet, but have not been invariably 
indiffied. in modem Cabinets. 

A ^ 4ai« _ _ J J __ «_11— ^—.^1—.9.^.9 


CabiastB, 1880-6 (porti on ttt m period) and 1890—1902 (see BoUtiOal History 
vi &i|risAd, YoL jm., Appendix HO. 

(7)For a list of tin more rSoent' OabinetB, see Political EBstory of Bfi|laad, 
YoL XU., Appendix ZI. The appointment cd jpersons holding the office of 
Wohbishr; Oommaader-in-Chief (now abolished), or Lord duef Justice, .to be 
Oabinet ministers, is now dearly recognised as unoonstitutionsl, tfanu^ in the 
esrfier period of Cabinet history they have oooasionaUy been indudeo. Thus, 
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Constitutional Law, 

(2) Members of the mmistry not in the Cabinet: Admiralty^** 
First Sea Lord; Second Sea^iird; Third Sea Lord; Fourth Sea 
Lord; Civil Lord. Army Ancil—first military member. Chief 
of the General Staff; second military member, Adjutant^General 
of the Forces; thirdl^ilitary member, Quartermaster-General; 
fourth military memlW, Master-General of Ordnance; civil 
member. Parliamentary Undet^Secretary of State; finance member, 
Financial Secretary. Undel^ecretaries of State to the Home 
Ofiice, Foreign Ofiice, War OiffeB, Colonial Office, India Office, Board 
of Trade, Local Govorumoni Board, and Board of Education. Lords 
of the Treasury—three Junior Lords; Junior Lord unpaid (r). Par¬ 
liamentary Secretaries to the Treasury, Board of Education, Admi¬ 
ralty, Board of Trade, and Local Government Board; the Paymaster 
General. Law officers of the Crown: England—tho Attorney-General; 
the Solicitor-General. Scotland—the Lord Advocate; the Solicitor- 
General. Ireland—the Attorney-General; the Solicitor-General. 

66. In addition to tho above members of the ministry properly 
so called, it is usual for tho more important officers of the Household 
to retire on a change of ministry (a); but it is not customary for 
ambassadors and colonial governors, as to whom some fixity of 
tenure is desirable, to vaonto their posts upon a change of govern¬ 
ment. Where such an officer has become pledged to pursue a 
certain lino of policy, the ]*'ureign Secretary will naturally consult 
witli him to ascertain whether he is able to change his views (b). 

the ArchbiBhou of Ciintorbiiry vas a member of Walpole's administration under 
Qoorgo IT., tboiigli nob of tbo “interior council” (see Todd, Parliamentary 
OoTornniont, Vol. 11., ISO), and tho Oommandor-in-Chiof, General Conway, wm 
a member of tbo Cabinet lu 1770, and in 1782 {ibid., lo4). Lord Hardwicko in 
17^7 (for a period of four mouths) and Iiord Mansilold both sat in the Cabinet 
as Lord Chief Jiisticos (seo ibid., Ibl), whilst in IKOC Lord Chief Justice Ellon- 
boraugh was mode Lord President of tho Council, with a seat in the Caldnot, by 
liord Grenville. On tlio latter occasion resolutions were proposed in both 
Uousoa to tbo effect that it is highly expedient Uiat tbo functions of a minister 
of state and a common Law judge should bo kejit separate (m Commons’ 
Jouruid, Vol. LXI., p. 76, 8rd March, 1806; Ijoi-ds* Joumiu, Yol. XLV., 
p. 482, 3jd March, 1606). These i-esolutions were rejected, but it is now rocog- 
uisod that suoii appointments are open to grave constitutional objections (see 
May, Constitutional History, Yol. I., 103; Todd, Parliamentary Govemmeut, 
Vol. II., 169; 1 Bl. Com., 14tb od., 269). 

(r) This post was create under statute^ authority (Consolidated Fuud Act, 
1816 (56 Goo. 3, o. 98), s. 14), by which His Majesty is empowered to appoint 
two Commissioners to sit and act os such in addition to the number which 
might on the Ist July, 1616, bo appointed to that office, tho yearly sala:^ of 
earn of the additional Gommissioneis not to exceed that received by each of 
the said CommisiEdonera. Whilst unpmd the holder of the office (not being au 
office of'profit) is not debarred from sitting in tho House of Commons ; but if 
salaried, the holdeb would be barred, aemue, under the Succession to the Orown 
Act, 1707 (6 Ann. o. 41 ; o. 7, Buff.) (see p, 41, jmf). Deputies and derks of the 
Treasury, except the Commissioners of the Treasury, the secretaries of the 
Treasury and of the Chaiioellor of the Exchequer, aro exprassly debarred from 
sitting in the House of Commons (House of Commons Disabilities Act, 1801 
(41 Goo. 3, 0 . 62). B. 4; and see title Pakluhent). 

(а) See ae to these, p. 106, post. 

(б) See Parliamentary Debates, 3rd series, Yol. CLXIX., 1940. Foreign poli<w 
bei^ mme or less continuous it is not difficult for such officers to perforia 
thcff duties under a new administration. 
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67. The manner in which indi^nal ministers are appointed 

by the Grown diffors as to the various offices (c), but it is and the 
customary for the members of a new admiliistration to assemble Cabinet, 
at a meeting of the Privy Council bjeld for tl^t purpose, when, after ■rr 

being introduced to the Sovereign^-^e seals and symbols relating 
to the various offices (d) are hand^ to them, and their accept* 
anco of office is indicated by Idssin^^e King’s hands (e). Certain 
of their number are also required to take the official oath as soon 
as may be after appointment (/). 

Except where the official salaries are charged directly upon the 
Consolidated Fund, as in the case of the Lord Chancellor {g), the 
remuneration for the various ministerial offices is voted annually 
in the Estimates, and is therefore subject to criticism, variation, 
or disallowance by Parliament Qt). 

68. Apart from the members of the Cabinet (t), four of the Need not be 
principal Secretaries of State (A)» and the various parliamentary 
secretarioB and under-secretaries (i), who are by recognised usage 
selected from the House of Commons or the House of Lords, 


(e) Soo pp. 19 ct seq., ante. • 

(rf) K.a., tho Oroat Heal, Privy, Rxchcwpior, and socrotarial seals. 

i fi) Todd, Parliainoiitttry Government, Vt>l. 11., 22S. 

/) See p. 24, ante, and note (/), ibid. 

fl) E.g., the liord Chancollor, wlio wcoivos £fi,000 nor annum in this manner, 
wlulst J^.OOO ill addition is borne on tho veto for llouso of Lords oifleos (see 
note (e), p. bl, post). This appears to be iho only case of a ministerial aitlory 
not included in tho Estimutos. 

(h) In I 80 O a select committee of tho irou.se of Commons snt to inquire into 
oflicial salaries, and certain of them remain at tho amounts then rocommondod 
(see Poport of the Select Committee on Oilicial Salaries, Parliamentary Papera, 
1850, Vol. XV.). 

(i) See p. 43, jiost, and tho exception there noted. 

(k) Not more than four of the principal Secretaries of State, nor more than 
lour of their uudor-Secrataries, may sit m tho Iloaso of Commons at tho samo 
time (Government of India Act, 1858 (21 & 22 Viet. o. IOC}, s. 4}. If, when four 
undor-Socretaries aro so sitting, any othqr member of tho llouso of Commons 
accept tho office of under-Secretery of State, his election becomes void and anew 
writ must bo issued. The pei-son whose election is avoided, and any person not 
being a member who holds the office of prindpal or under-^ci-etary of State, is 
incapable of being elected or of sitting whilst he holds such office, and four 
other principal or nndor-Secretaries, in either case, are sitting, but no longer. 
If at a general election more than tho authoris^ number of principal or under 
Secretaries are elected, tho election is not invalidated, but no one of thorn may 
sit or vote until the number of those holding similar offices is reduced by 
death, resignation, or otherwise to the numbOT roquired by law. Sitting or 
voting in contravention of these provisiona renders tho person liable to a nna 
not exoee^g £500 for every day he sits or votes (House of Commons 
Vacation of ^ats Act, 1864 (27 & 28 Viot. 0 . .34), ss. 1, 2). Similar provisions 
are to apply in any other case whore the number of persons holding any office, 
who may also sit and vote, is limited^ by statute {ibid., a . 1 ). The number of 
Admiralty Commissioners who may sit is limited to live (Admiralty Act, 1832, 
2 ft 3 Will. 4, c. 40, B. 1 ). , V 

( 1 ) Four of the under-Secretaries of State only may sit in the House of 
Commons (see last note); but otherwise under-l^cretaries aro not dobarrod 
from sitting in Parliament (Todd, Parliamentary Government, Vol. 11., 256^ 
dtiog 2 HatsoU, Precedents of Parliament, 51, 61, note). 

D,L.- -Vll, 
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members of the ministry are not necessarily members of either 
House of Parliament (in). 

59. If any person being chosen a member of the House of 
Commons accepts any office of profit from the Gro\7n whilst he 
continues a member, nis election is void, and a new writ is to issue 
for a now election as if he were dead. He is, however, capable of 
being again elected as if his previous election had not been 
avoided (a). This provision is generally accepted as being applicable 
only to such offices as are in the immediate patronage of the 
Crown (6), and though in terms it applies to any office of profit held 
under the Crown, whether created before or after the 25th October, 
1705, in effect its operation is generally conceded to be limited to 
offices created prior to that date (o), unless expressly exempted from 
its operation (d). 

Where, however, a person has been returned a member of 
Parliament since the acceptance by him of certain specified 
offices, the subsequent acceptance by him from the Crown of any 
other or others of such specified offices in lieu of and in succes* 
sion to that or those formerly hold by him does not vacate the 
seat (c). 


(m) Acccptanco of office in some cases disqnolifios a person from being a 
member of tho House of Oommons eitlior absolutely, or until lie bos been 
re-cleotod after eudi acc^tanco. For such disquaUfications see (in addition 
to tbo following notes) Succession to the Crown Act, 1707 (6 Ann. c. 41; 
0. 7, Buff.), Bs 23, 28; Crown rensionors Disqualification Act, 1713 (1 Geo. 1, 
stat. 2, 0. 56), sa 1, 2; llogera on JiUeclionB, 18th od., VoL II., p. 12; and, 
generally, title PARi.iAnii;!7T. 

(a) Succession to tbo Crown Act, 1707 (6 Ann. c. 41; c. 7, Buff.), s. 23. 

(b) See Bogers on Elootioua, 81h ed., Vol. If., p. 11. 

(c) If its effect were not so limited it would operate as a partial repeal of 
B. 24, by which all persons holding now offices of profit aro debarred from 
sitting Seo Bogers on Elections, Yol. II., p. 11, and title PARUA^m'. 

(fQThe office of Paymaster Oonerol is not a now office (Paymaster Qnneral 
Act, 1835 (5 & 6 'Will. 4, o. 35), s. 6), and if u person ho a member of the House 
of Commone before becoming Paymaster Goiioml, accoiit.'iuco of the office does 
not vacate his seat (Court of Chanoory (Funds) Act, 1872 (35 & 36 'V'iot o. 44), 
B. 4). See also title Parliament as to the oxompted offices, 

(a) Under the Bopresentaiiou of Gie Pc^le Act, 1867 (30 & 31 Viet. o. 102), 
B. 52, Sohed. H, these offices ace:—^Loid High Treasurer, Commissioners of the 
Treasury, President of thio Privy Council, Comptroller, Tii»asuTer, auu Vice* 
Chamberlain of His Majesty’s Household Equerry or Oroom-inAVoiting on His 
Majesty, any Principal Secretary of State, Chancellor (Under Treasurer is also 
given m the Act) of tiie ExchMuer, Payraaster-Genei^ (but see note (d), 
tupra), Postmaster-General,Lord ]ffigh Admiral and Commissioners for executing 
his office, Commissioner of Works and Puhlio Buildings, President of the 
Board of Trade (given in tlio Act os President of the Committee of Privy Council 
for Trade and Plpntations},* Chief Soorota^ for Ireland, Commissioner for 
Administering the Fbor Law Belief Acts in England (now the President of t^ 
Local Government Board; seo the Local Government Boilrd Act, 1871 (34 & 35 
Yiot. c. 70), B. 4), Chancellor of the Duohy of Lancaster, Judge Advocate* 
General, Attorney and-Solicitor General for England, and for Ireland, Lord 
Advocate and Solicitor-General for Scotland. _ Add the President of the Board 
of AgricuBare and Msheries (Board of Agriculture Act, 1889 (52 & 53 Yiot, 
0 .30), B. 8 (1)), and the President of the Boara of Education (Boaiu of Education 
Aet, 1809 (62 ft 63 Yict. o, 33), s. 8 (1)). The Yioe-Presideut of the Com¬ 
mittee of.Coundl on Education was included in Sched. H above, but that office 
has bben abolished, and one of the Secretaries of the Board of Education is not 
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60. New offices may, in general, ]be creatied bv the Crown as the 
requirements of the public service demand (/) ^ but where a charge 
upon the public funds is thereby entailed the sanction of iWlia- 
ment, either express or implied, is required ^). 

Where commissioners are appointed for executing any office their 
numbers (in the absence of statutory authority (h)) may not be 
increased beyond the numbers existing prior to the commencement 
of Cie session in which the Succession to the Crown Act, 1707, was 
passed (i). 

61. All members of the ministiy hold their offices at the pleasure 
of the Crown, and are dismissible without cause assigned (%), and, 
under the recognised usage, the whole ministry retires from office 
collectively with the Cabinet upon a change of Government, when 
the various offices are placed at the disposal of the new Prime 
Minister (2). 

Sud-Seot. 3.—T/ie Cahinet. 

62. The smaller body of ministers who form the advisory 
council of the Crown and by whom the general policy of the 
executive, as also of the more important legislative measures 
introduced by the predominant party in the House of Commons, 
is decided, is known as the Cabinet.” This body is not recog¬ 
nised in terms either by the common or statute law; and jthe 
rules which regulate its formation, and its relations, when formed, 
with the Crown, Parliament, and the Prime Minister, depend 
upon the conventional , usages which have sprang into existence 
since 1688 (»i), and which have now for the most part become 


by reason of bis ofnoe to bo incapable of olectinn to or votiuf; in tbo House of 
ejommons (Board of bVlucatiou Act, 1899 (02 & 0.3 Viet. o. 33), ss. 1 (3), 8 (2)). 
The provision as to the offices in Sched. II above is also ropoatod in uo Bopre- 
sentaiion of Uio Fcoplo (Scotland) and (Ireland) Acts, 1868 (31 & 32 Viet. c. 48, 
B. 61; 31 & 32 Viet. c. 49. b. 11). 

(/) Soo Vol. VI., p. 387. 

Iff) Soo Vol. VI., p. 380. 

(7<) By tho Consolidatod Fund Act, 1816 (56 Geo. 3, & 98), a 14, two 
additional Treasury Conunisslonors wore authorised to be appointed, aud tosit and 
act sus such in addition to the number then (let July, 1816J lawfully auiborieed, 
with a yearly saloiy not exceeding that received by the then oommissioiierB, 
notwi&Btanduig anything to the conti-ary contained in tho Succeamon to the 
Grown. Act, 1707 (6 Ann. o. 41; o. 7, Buff.}. As to the present appointment of 
an unpaid conunissioner, see note (r), p. 38, a/iie. 

t) Succession to tho Crown Act, 1707 (0 Ann. o. 41; a. 7, Buff.}, s, 26. 

'ij Aa to the tenure of office of exeentivo offloors generally, seo p. 22, arife, 

7) Todd, FarUamontary Govoriiment, Vol. II., 164. Aa to the origin of this 
praotico, see note (y), p. 42, post. 

(m) Tffie Cabinet as a tern still unknown to tho law and unrocogniflod by any 
Act of Parliament (see Hallam, Goustitutioual History, Vol. III., 253; Macaulay, 
History of Engl a nd, Vol. I., 211, 220 ; Todd, I^tiiainentBTy Giovemment, 
Vol. IL, 141). The House of CommonB refused to allow tiie term Oabinet 
Council to ap pe ar in on address to tlio Grown in 1711 (see Farliamentaiy 
History, Vol. Yl., 972), and in 1851 tho recommendation of a Committee of the 
House Commons to give Cabinet ministers a right of priority iu passing to 
the House of Lords when summoned by the latt<ff was not approved by the 
Commons, ^cause such functionaries were unknown to the oonstitutiem, and 
possessed no legal status ns such (see Parliamentaxy Debates, 8vd series^ 
VoL OXVJIL, 1927, 1939—47, 1960; Todd, Farluunentan Qoveniment, 
ToL II, 141). Under Charles I. a tendeni^ on the part of the Crown to consult 
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settled constitutional principles, subject to the modifications 
rendered nocessarj by time and circumstances, or by actual changes 
in existing executive or legislative institutions (n). 

63. The choice of the persons who are to comprise the Cabinet 
rests with the Prime Minister (o), and, though no legal restriction 
as to their numbers or qualifications exists, the status of Cabinet 
ministers is, under tho modern practice, usually confined to the 
holders of some twenty-one ofiicos, including that of Pi'ime 
Minister (j;). Persons not holding any office have, however, 


witli tbo niOTO im]>ortant iiioinlH'rs of tho Privy (Council firat appeared, and tho 
of jiiinistcrs aeloctcil indiscrimiimtoly by tho Sovoroign were known as the 
Jufttu, and under Oharlea 11., in 1(»71, oa tlio Cafxil (from tho initiala of tho five 
privy councilloi'8, Cliiford, Arlington, llackiiigham, Ashley, and Lniideidalo), and 
later os tho Vahlncl (because tho iiieinbors mot secrotly in the King's closet), 
which woro all toms of ru 2 >roach (aoo lliillain. Constitutional Jlistory, Yol. 11., 
005; Todd, Pariiamoiitary Govovnment, Yol. II., 116). The system was viewed 
unfuvonnibly by Parliament owing to tho uncortoiuty os to ^e iiersous from 
whom advice was sought, and tho difficulty of fiaiug responsibilit)', and under 
William 111. clausos were inserted in the Act of Sottfoniont, 1700 (isi & 13 
Will. 3, c. 2), directing that consultative functions should be restored to tho 
Privy Council, and (in onlor to fix i-ospunsibility) that all rcsolutiona come to 
thoro should bo signed by tbo ineinborn present. Tlicso provisions W'oi’o repealed 
boforo tho Act cuino into forco (statuto (170.>) 4 & 5 Ann. c. 20, as. 27, 2H; 4 
Ann. 0 . 8, sh. 24, 26, Huff.), sinco it was rc^xignisod that thoir eiTcot would 
be compliotely to sover the executive from Piirliiiment. Provision was, however, 
subsomioiitly made, provonting holders of officf)8 oreatod al'tor tho 2dth October, 
1706, from serving in Parliament, and vucating the seats r)f members at^ptiiig 
any of tho older <ifliccs of profit, though the latter were to he eligible for 
To-eloction (Ruccoasion to tho Crown Act, 1707 (6 Ann. c. 41; a 7, Buff.)). 
These provisions aro still in forco (see p. 40, antr). TFio snbsrquont develop* 
monts of tho Cnbimst are duo principally to tho withdrawal of the Crown from 
moetinga of tho Cabiuut under Ueorgo I., owing to that Sovoroign’s ignorance 
of the English languago and customs, as also his lack of intoi'cst in thorn (see 
note (<■), p. 45, imt), and the complcto establishment of party govornment after 
tbo Boforin Aot (lloprosontation of tho People Act, 1832 (2 & 3 Will. 4, c. 45)). 

{») It will bo noted that under tho cominou law rule a particular custom 
must be immemorial (1 Bl. Com., 14lh cd., 70, 77), legal mnmory commencing 
from the beginning of tho roigii of Bichuixl I. (an. 1180); and that consequently, 
so long as this rule romains law, tho conslitiilional doctrines relating to tho 
Oabiiiot can never become law unless placed upon a statutory basis, the Cabinet 
dating its origin from 1688. It may, howevor, be said that Iho decisions oirivod 
at in Pai'Iiamont as to tho constitutionality or otherwise of parUoular measures 
or Acts oro os cogent and binding in the conduct of political affairs, as are legal 
'dooisionsin ordiuary conduct. It may also bo siud that the prindplos to do 
found embodied in historical procodon^ts have become os firmly settled os the 
principles of iho common law itself. 

(o) Seo p. 36, ante, as to the cdioice of tho ministry generally. 

(p) Eor these ufllces, see p. 37, onfe. Tho present practice is tbe result of an 
evolutionary progress‘sinco 1688. From 1688 to 1788 the Qovorninent was 
mainly conductoa by indepeudout departments, subject to tho general suporiii- 
tondeuco of tho Crown (Macaulay, History of England, Yol. IH., 14). Informal 
meetiugs of the more influential ministers wore, however, held, and under Anne 
tho Cabinet mot weekly, the Queen being ^nerally present (Campbell, Lives of 
tho Chancellors, 4th el, Yol. Y., 249). The number of regular or offioient 
Cabinet ministers was originally much smaller than at present, varying from sis 
or seven members in reign of Gteorgo I. to fifteen or sixteen members in 
tho middle of ffio nineteenth contu^ (see Todd, Parliamentary Covommont, 
Yol. 11., 161,162). Whilst the Cabinet was in an evolutionary state, however, 
there was a larger outer circle of ministers who were occasionally summoned, 
•nd in 1762 there appear to have been throe gradee—(1) the ordinary Oabiiiet 
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occasionally boon included in the Cabinet (9), and this practice 
appears to have been recognised by Farliamont (r). Persons may also 
be summoned to attend Cabinet meetings for particular purposes^ 
though not included in the number of Cabinet ministers («). 

Besignation of office on the part of a Cabinet minister is generally 
understood to involve retirement from the Cabinet, unless he be 
specially summoned to attend {t). 

Cabinet ministers are, moreover, invariably members of the Privy 
Council, and must, it seems, be bound by a privy councillor's oath 
before they can enter the Cabinet (a). They are also, under the 
established usage, members either of the House of Commons or the 
House of Lords (b). 

The members composing the Cabinet are well known, but no 
legal record is kept of their names (c). 


with no substantiYO authority; (2) tho Cabinet with circulation, namoly, membera 
iutrusted with keys of tho Cabinet boxes in which furoi^i despatches and other 
documents were sent round lor puiusal; (3) tho Cabinet with circulation of 
documents, and tho power of orduriog private lottors to bo opened, which is 
ordiuoi-ily confined to Soci'otarios of State (see Todd, Parliamentary Guvei'n- 
iiieiit, Yol. IL, 118). Eventually tho outer circle dropped oil, and the inner or 
cilicieiit Cabinet only i-ciuninoil, tliougli somowhut increased in numbers. The 
toruloncy of modem Cabinets appiars to bo towards increase of numbers. 

( 7 } Numorons instances of this pnictira am to lie found, e.g., tho Manyiia 
Camden in 1812, tho 1‘luii of Mulgmro in 182U, the Duke of W^ollingtou on 
various occasions, Lord Joliu Itusseli 18<'jo —1868, Lords Sidmouthand llan’owby 
after their resignation in 1827, tho former for two years (sue Todd, Farliamcutury 
Uovoiumcnt, Vol. IL, 164, 165). 

(r) Si'o Purliamonttiry Dcbatra, Vol. VI., 327j 4th ser., Vol. GXIjIL, 
8 <S 1 . Tlie Cabinet being in its origin, and still in a sense, a committee of the 
Privy Council, in theory any privy councillor may bo a member irrespective of 
any other ollice ho may liold (seu PurHaTuontAry Uebatos, 4th series, Vol. CXLH., 
p. 801; Twld, Piulianiontary Oovernmont, Vol. II., 1 j.>). 

(s) Thus, mcmbois of tlio Army Council, u goncnil, or tho Attorney or 
Solicitor General, may bo brought in to advise (see Parliamentary Debates^ 
4 th sorics, Vol. CXLIf., 863 ; ihiil., per tho Earl ol Halsbnry, L.O., p. 865). 

(1) In 1801 liOi-d liOiighboiough, L.C., contimicd to attend mootmgs of the 
Cabinet, and rotainod the hoy of the Cabinet boxes, after be rotued with 
Pitt's administration. It becamn nnccssuiy fur Addington to intimate by letter 
that his prcsencu was not roq^uired (see Cumpbi'll, Lives of tho Chaucollors, ■ 
llh ed., Vol. VITT.. 107). Pur instances whore attendance has been invited after 
rosiguatioii, see note ( 7 ), napm. _ _ ' ' 

(u) Excimtiou has hcou taken in Parliament to the inclusion of a person in 
tho list'of Cabinet ministers attending a council published in tlie public nows- 
liapoiy, before being made a privy councillor, namely, Loi-d Cawdor in 1005 when 
nominated to tho office of Pirst Lord of tlio Admiralty. _ llis attendance was 
excus^ upon tlio gi-ound that his presouco was i-oquii’od during tho disenssion (see 
per Lord Lansdowno, Poi-liainontary Uebatos, 4th series, Vol. CXLIL, p. 8C4). 
The published list is not official (see tir'd., per the Earl of Halshu^, L.O., 866 ). 
A list, which would, howovor, appear to be official, is published in the Parlia¬ 
mentary Debates. According to lloam, Lord Unto was made a member of tho 
Cabinet by George IIL before being sworn (Hcam, Government of England, 
2ud cd., 192}; W see eonira, Anson, Law and Custom of the Ooustitution, 
Srd od., Vol. n., p. 08, note (2) ). . 

(b) Cabinet minislors, as a rule, are required tobomomnersor Poruomout (see 
ParlUmentary Debates, Vol. IX., 287). An exception to this rule occuiTod 
when Mr. Gladstono sat w tho second Peel Cabinet, from December, 1846, to 
July, 1846, without n seat in either House. 

(n Porliamentaiy Debates, VoL VI., 309; tir'd., 4th scries, Vol. CXIjII., p. 866 , 
and note (a), supra. After the yoar 1600 lists of the members of the various 
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64. Meetiugs of the Cabinet may, it seems, be summoned by 
ftny Cabinet minister, Uie usual course, bovever, being to apply to 
the Prime Minister, who causes the necessary summons to be sent 
round (d). Meetings are held as oiten as the state of jnublic business 
requires; but, except in cases of special emergency, it is usual for 
the Cabinet to adjourn during the prorogation of Parliament between 
August and October (e). Meetings of the Cabinet may behold any¬ 
where, as at the Premier’s o£Qcial residence in Downing Street, or 
in his private room at Westminster, or at the Foreign Office (/). 

All the raombers of the Cabinet aro not necessarily sum¬ 
moned to any particular meeting, and no quorum is necessary 
before conclusious may be arrived at Os') i though when important 
questions have been fully matured it is usual for a full Cabinet 
to be convened in order to arrive at a final decision (Ji). 

65. In ordinary matters of administration individual ministers 
manage their own departments independently of the Cabinet, subject 
to the control of the Treasury in matters of expenditure; but all 
questions involving ne at or important principles, or which are likely 
to evoke disenssion in the Hoiiso of Commons, are in practice in¬ 
variably submitted cither to tho Prime Minister or the Cabinet(t); 
and it is generally conceded that tho Primo Miuiator, whoso 
authority is paramount, may make any subject a matter for 
discussion by the Cabinet. 

66 . The deliberations of the Cabinet take place only in the 
presence of members of the Cabinet, except where other persons 
are summoned to assist with special knowledge or advice (k). The 
persons present (subject to the abovo exception) aro therefore 
bound by the privy councillor’s oath of sccrocy not to divulge 
anything that may take place (f). 

No official records of the proceedings of the Council are kept, 
though the decisions arrived at may be embodied in the form of 
written minutes to be communicated to tho Sovereign by the Prime 
Minister. Tho final decisions of the Cabinet are carried into effect 


GaUneta appenrod in the Annual Begistor. They now appear in the Parlin- 
meataiy Dobates. 

Sw Bepott of the Sebastopol Committee, 18od, Parliamemtaiy 

Paper, Yol. IX., pt. 3, eridonoo of tho Earl of Abordeon, at p. 200, 

fy Hid., pt. 2, evidence of the Duke of Newoaetlo, at p. 203. 

(/) Todd, Forliamentaiy Government, Yol. II., 189. 

( 9 ) See the evidence of the Duke of Newcastlo before the Sebastopol 
Committee, 1854—1855 (Parliamentary Paper, Yol. IX., pt. 2 , p. 205). 

(A) Ministers with .heavy departmental work, such as the Secretai^ of State 
for In^, are frequently not consulted in the first instance as to measures 
which it is intends to subhiit to the full Oabinot (see Parliamentai^ Debates, 
3rd series, Yol. OLXXXY., per Yiscouut Oranbniue, at p. 1348), and the subjects 
for discussion at any particular meeting are frequently not announced, though 
membws of the Cabinet are generally aware of what questions are likely to arira 
(see Beport of Committee on Official Salaries, 1850, Parliamentary Paper, 
Y 0 I.XV., Evidence, 1397,1409; Todd, Fjorliamentary Government, Yol. ll., 192). 

(») Bwort of Committee on the Board of Admiralty, 1861 (Parliamentary 
pBwr, Yol. Y., p. 168); Todd, Parliamentary Government, Yol. IL, 193. 

A) Bee p. 43, ante. 

(D For the oath, see p. 62, The duty of aecrecy applies equally to 

ez-Oabinet Ministora (see Todd, rorlkmentary Government, Yol. IL, 195). 
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dither by individual ministers or by a formal Act of Parliament cx 
an Order of the Privy Connoil (m). 

At meetings of the Cabinet members meet nominally on an 
equal footing, and, though the views of the Prime Minister are 
entitled to the greatest weight, decisions are arrived at by &e vote 
of the majority (n). 

In case of an irreconcilable difiference of opinion, the Prime 
Minister nfay require the resignation of any of his colleagu^, or by 
himself resigning cause a general dissolution of the Ministry (a). 
Differences of opinion between individual ministers or departments 
are, it seems, usually settled by the Prime Minister, or the 
Cabinet (b). 

The written memoranda, despatches, and other documents which 
are intended for perusal by members of the Cabinet are ordinarily 
circulated in Cabinet despatch boxes, of which each member has a 
master key (c), and occasionally documents so circulated are printed 
confidentially (d). 

67. Since the reign of George I. the Sovereign has ceased to 
attend meetings of the Cabinet, his place being taken by the Prime 
Minister (c). Moreover, the presence of the King at any meetings 
of his ministers where deliberations or diseuBBions take place is now 
clearly recognised as being contrary to constitutional practice (/). 


(m) Sue Todd, Parliamontarj Gorernmont, Vol. II., 195, 196. Thera is no 
executive departuiont which is enprome over all the others (except aa to monev 
matters, which are controlled by tlie Treasury). 

(n) Sm Beport of the Committee on Uie board of Admiralty, 1661 (Parlia¬ 
mentary Paper, Vol, V., evidence of Sir P. T. Baring, at p. 166), 

(a) See ioid. Whilst the position of the Cabinet and of the Prime Minuter 
were in an evolntiouary stage, the retirement of the latter did not noceaaarily 
cause a dissolution of the whole miuistry. Thus the eider Pitt retired in 1761 
owing to a difference of opinion with his colloagiiee as to the prosecution of war 
with Spain (boo Mahon, History of England, Vol. IV., 361; Campbell, Lives 
of the Chief Justices, Yol. IL, 457). Uosiguation of tho_ Premier is now 
generally recognised as entailing the dissolution of the Ministry, or at least a 
redistribution of offices by his successur. As to the dismissal of individual 
ministers ^norally, see pp. 48, 40, pant. 

(5) See ^port of the Committee on the Board of Admiralty, 1861 (ParBa* 
meuto^Paper, Yol. Y., per Sir J. S. Pakingtou, 184—186); Todd, Parliamentary 
Government, Yol. 11., 1S)3, 194. 

fc) See To^, Parliamentary Government, Yol. IL, 197. 

(d) See Parliamentary Debates, 3rd series, Yol. GLXYL, joer Yiscount Palmer* 
ston at p. 711. 

(e) Until the reign of George I. the Sovereign attended at meetings of the 
Cabinet, and sometimes gave advice on his own initiative. Queen Anne presided 
weekly (see Hollam, Constitutional History, Yol. 111., 314, 315; Todd, Parlia¬ 
mentary Government, Yol. H., 115). Geor^ I., being ignorant of the English 
langnage and oiutonu and chiefly interested in Hanover, negleoted to attend, 
the resmt being that his place was taken by the leading membw of the Oabinet 
(^Hollam, Constitationol History, Yol. IH., 388—3M; Todd, Parliameutuy 
Goveanment, Yol. IL, 115). Since Geoige lu. the absence of the Sovereign 
has been recoraised as a constitutional pi-inoide (Todd, Parliamentary Govern- 
xaent, ante; Hearn, Government of England, &d ed., 208), and only three 
instanoes of the presence of ihe Sovere^ for merely formal puiposee have 
bean recorded sinoe the aooesaion of George 1. (see Todd, Parliamentary 
Government, Yol. II., 115; Anson, Law and Custom of the Ooostitation, 
8rd ed., YoL IT., p. 40, note 2). 

(/) This doctrine was enundatod in Parliament by Lord Granville in 1864 
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The decisions arrived ni; bj the Ministry must, however, be com¬ 
municated to the Sovereign, in order to aiford him the opportunity 
of exercising that constitutional criticism with regard to all the 
departments of State to which lie is entitled (f/). The fullest 
information should also bo given to him, both by the Cabinet and 
by individual ministers, ns to the measures proposed to be taken 
in important matters; and drafts for the Sovereign’s approval and 
signature, and the papers or despaiclies connected therewith, shonld 
be submitted in time to permit of his becoming fully acquainted 
with their nature before coming to a decision {h), the proper course 
being for all important documents and correspondence to be sent 
first to the Prime liliuistcr, to bo transmitted by him to the Sove¬ 
reign, and afterwards circulated amongst members of the Cabinet. 
Any measure sanctioned by the Crown should not afterwards bo 
arbitrarily altered or modified (i). 

68 . Tlic advice tendered to tlio Crown by tho Cabinet ought to 
bo unanimous, and it is unconstitutional for tho Sovereign to 
inquire into tho lines division amongst members of the Govern¬ 
ment (k). Tf the Crown refuses to accept the advice so given, it is 
recognised that tho lllinistry must eitlier revise their decision or 
resign (Z). But until the resignation or dismissal of an existing 
Ministry and the formation of a now one, it is dearly nnconstitntional 
for the Crown to seek advice elscwhcrr (hi). Nor is it in general 
constitutional for the Sovereign to express his political views to 
any persons except his ministers, though ho may listen to the 
views of others without commenting thereon, or act as a mediator 
in heated political quarrels (n). 

69. Tho Prime Minister acts as tho medium of communica¬ 
tion between the Cabinet and tho Crown, and tho decisions arrived 
at are imparted by him to the Sovereign, either by letter or personal 
interviewed). Individual ministers have, however, the riglit of 

with Toferonce to tho attondanco of tho Qiieon at a committee of tho Privy 
Council (bco Forliameutaiy Petotos, ^rd sories, Yol. OLXXY., 2o1). 

(y) Seo Parliiimontary Pohates, Siti BOi-ies, Yol. CPXXXYiU., per Mr. 
Disraeli, atp. 1113. 

a This is the substanco of the detailed instruction sent hy Queen Victoria to 
Palinoretoii (then Foroimi tlocrotary) through Jjord John Bussell, tliu then 
Prime Minister, in 1851 (see Parliamentary Debates, 3rd seriu‘<, Yol. OXIX , 90). 

(t) See Beport of Committoo on Official Salaries, 1850 (Pailiamentary Paper, 
Yol. XV., evidence No. 326). 

' (Jc) Unanimity of advice and collective responsibility on the part of the 
Calnnet are correlativo (see per Lord North, Parlnunentaiy History, Yol. XXIY., 
291 ; Yol. XXIII., 678).^ As to collective responsibility, boo p. 47,post. 

(1) See per Lord Grenville in 1807, Parliamentary Debates, Vol. IX., 239. 
Qeoree m. habitually took advice from persons not in the Cabinet, 
ptmoipally from Ijord Bute, and the party which he attempted to form were 
known as " Xing's men," or the “ King^ friends." This “ influence behind the 
Throne " was fi^uently denounced in Parliament (seo ParUomentaiy Delates, 
Yol. XYL, 0; May, Constitutioual History, YoL I., 11,12, 84, 88; Todd, Far- 
liamentuy Government, YoL L, 49, 60). See also note (n), p. 7, ante, as to 
Mr. Dunninffs resolution on the increase of tho royal influence. 

(n) Todd, Parliamentary Government, Yol. II., 202, 203, 205; May, Parlia¬ 
mentary Practice, od. 1663, 314. As to the attempt.made by George III. to 
influence tho House of Lords, see note (m), eupra. 

(o) See supm as to tho transmission of documents through tho Premier. 
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access to the Sovereign at all times on matters connected with im. i. 
their own departments; but all each communications or corre- Tin 
spondence should, it is said, be submitted to the Prime Minister, lOnittiy 
cither beforehand or immediately afterwords (p). sad the 

The ministry have a constitutional right at all times to tender C sMae t 
such advice to the Sovereign as they may think fit, and any * 
attempt on the part of the latter to limit the scope or character of 
that advice, or to exact pledges as to future conduct, either on the 
formation of a ministry or by threats of dismissal, is (dearly recog¬ 
nised by the House of Commons as unconstitutional ( 9 ). An<l in 
the case of the refusal of a ministry to comply with demands of 
this nature on the part of the Grown, and consequent dismissal or 
resignation, the new ministry would, it is apprehended, be held 
responsible by Parliament for the circumstances which led to the 
dissolution of the previous ministry (r). 

70. In addition to thoir legal liability for wrongful or criminal Miniatari^i 
acts (s), and to their responsibility to the Grown for the conduct iwpomibfltty, 
of the executive(t), the members of the ministry are jointly and, 
severally responsible to Parliament for every legislative and execu¬ 
tive act of the Grown (a), as also for every legislative measure 


(p) Soo Todd, Parliomoutary Qovommont, Vol. II., 208. ^ 

( 7 ) This principlo avos finally established in 1807, when George m. dismissed 
thu QreuviUe ministi'v for recording in the minutes of the Counc^ their right at 
any future timo to submit their views upon the CathoUc question, which, at the 
instance of the King, they had pledged thouiselvos not to do. Tho King insisted 
on the withdrawal of tho minute, and tho substitution of a pledge not to moke 
any proposals in favour of tho Cathulio claims. Besolutions were formulated in 
both Houses to tho offoot that it is contrary to tho first duties of the confidential 
servants of Uie Crown to rostrain themselves, by any pledge express or implied, 
from oHoring to tbo King any lulvico which oiruumstances may render necessary 
for the welfare of the kingdom. No direct voto was token, though the piinoiple 
was dearly mlinittcd (soo May, Gouslitutional History, Yol. I., 96, 97; Parlia¬ 
mentary Debates, Vol. IX., 285, 628-9, 665, 662, 68 U; Todd, Porli^entary 
Oovornmont, VoL II., 147-8; Vol. I., 91). 


montionod in the last note (boo per Loi-d Selkirk, Parliamentary Debates, 
Vol. IX., 681; seo also iltid., Vol. XVl., 2 , and note (ff) on p. 49, poet). 

(a) Seo Vol. VI., pp. 686 , 415. 

(Q Though the powers of controlling ministers has in effect shifted from 4he 
Crown to Parliament since 1688, they are still dismissible at the pleasure of the 
Crown, and tiiis right of dismissal may still be properly exercised in certain 
cases (sw p. 49, poet). 

(a) From tho lattw half of the fourteenth century Parliament has attempted 
to msike ministers rosponsiUe fur the policy pursura by t^m by moans of an 
impeachment. Put an impeachment is a judicial proceeding; and therefore a 
man ought not to bo convicted upon an impeachment unless guilty of some 
offence against tho law. It does not follow that because a ministw differs from 
Parliament as to the policy to be pursued by tho State he is guilty of a crime. 


to Parliament for their pmioy. The failure of the Earl of Strafford’s impeach¬ 
ment iUustxates this; and the fnuoiets of the Grand Bemonstranoe (1641) hit 
the point when they asked the King (a. 197) oidy to employ ministers in whom 
Parmunent could confide, and when they pointed out (m. 198, 199) tBht fits 
Oommons might justly object to oertain persons os miiuters, "aim yrt not 
ohorge those men with crimes, for there he grounds of diffidence which lie not 
in proof"; and, "there are others [grounds of diffldmOe] which though they 
may he p^ed, yet ore not legally cnminal." These ideas weis in advanos cl 
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ssoT. s. introduced in Parliament witili the authority of the Gov’erument. For 

The the Grown has no power to do any public act either in its legislative 

maMn or executive capacity except through the xn^um of some minister 
who is held reBponsible(&), and it is constitutional and usual for Far- 
liament to declare its opinions as to the exercise of the discretionary 
, powers intrusted to the Crown by virtue of the prerogative (c). 

The responsibility of each minister to the law may be enforced 
^ impeachment, in bar of which a pardon or the orders of the 
drown cannot be pleaded (d) ; and the responsibility of the 
ministry, individually and collectively, is secured by the fact that 
ministers are in effect dismissible at the pleasure of the House of 
Commons through their inability to carry on the government with¬ 
out its support (e). Moreover, unless disavowed by the Govern¬ 
ment, the act of an individual minister may result in the withdrawal 
of parliamentary confidence from the ministry as a whole, and the 
consequent necessity for their retirement from office; but it appears 
that the Cabinet does not necessarily hold itself responsible for the 
acts of every minister (/). 

The responsibility of the ministry is not confined to execu¬ 
tive or legislative acta of the Crown whilst it holds office, but 


thoir age, and it was not till after 1688 that the gradual growth of the Oabiuot 
system at length realised the ideas foreshadewm in 1611. In 1711 definite 
mention of the accountability of ministers for iVory oxooutivo act appears in a 
debate in Parliament (see Parliamentary History, Yol. YI., 972, 1083); but 
whilst the Grown contiuued to take on active part in politics, as in tlio case of 
the Partition Treaty of 1698, the doctrine could not bo carried to its lo^oal 
conclusion. ^ The complete responsibility of ministers was agmn ossertra in 
Parliament in 1739 {per the Duke of Argylo, Parlinmontarj* Ttistory, Yol. X., 
11381 and in 1741 {per Sir John Parliamentary History, Yol. XI., 

1266)^ bnt owing to the increase of royal influence under George III. the 
dootme became unsettled. Thus in 1778 it was asserted in the Commons that 
the King was his own minister, and Fox lamented that His Mmosty was his 
own unMvisod minister (Todd, Parliamentary GovoTiimeut, Yol, 1., 17d). See 
also the forced retirement of Pitt in 1761, because he claimed to be responsible 
only to Parliament fox his views os to the necessity for war with Spain (Mahon, 
Himry of England, Yol. lY., 240). The complete doctrine of ministerial 
reqransibiHty to Parliament for every executive act of the Crown is to be found 
oxjpressed in Parliament in 1807^on the occasion of the dismissal of the Grenville 
ministry for refusal to pledge themselves not to reintroduce the measure for the 
relief of Eoman Catholics (see per Lord Selkirk, Parliamentary Debates, 
YoL IX., 335, 381). 

(5) See Farliamentmy Debates, Yol. IX., per Lord Selkirk, at p. 381. 

(e) See the resolution of the House of Commons in 1781 (Parliamentary 
HistoCT, Yol. XXIY., 634, 671).^^ 

id) Sw Yol. W., p. 381., As to impeachment generally, see title Pabt,[avert. 

(e) In the reign of Aime the ministry did not stand and fall together. 
The first instance of xdsignation by the Premier in oonaequenoe of an averse 
vote in Parliament is that of Walpole in 1742, but he was not accompanied by 
the whole of his noUeagues (see Mahvn, History of EnglauiJ, Yol. Ul., 101, 
112: Todd, Parliament^ Government, Yol. U., Ill, 112, 16^. In 1782 the 
whole minUtn retired witii Lord North except Lord Thurlow (il^ght. History 
of England, Yol. VI., 463; Todd, Farliamentery Government, Yol. H., 113). 
Sinoe then, except in a lew cases where individual ministers have remained 
in office tiinn^h several administrations {e.g., Lord Thurlow, L.O.; Lord 
Udmerston, Se^t^ at War, 1809—1828, Foreign Secretary, 1630—1834, 
iW—1841), the ministry has retired ooUeotiyely. 

(/)! JS.g., the SoliritoT'GeBeral for IMand in 1831 (liirror of ParliamOBt, 
1831,9812—2315; Todd, Parliamentary Government, Yol. IT., 332). 
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may extend oonstruotively to the ^umstances vhieh led the 
dismissal or resignation of the preTious ministry (g). 

liiQiiiv 

71. In order to preserve the dignity of the nation, and tl^ 
necessary appearance of unanimitv which should be displayed by GlMfitib 
an efficient Government, both wiui regard to the advice given to 

the Sovereign in administrative and executive matters, as also to 
Iegi8lative’‘measttres in Parliament, upon all questions which have 
not been left open, it is recognised as b^g oonstitutionally 
necessary that individual ministers should in general support the 
decisions drived at by the majority of the Cabinet (A). Failure to 
support his colleagues upon vital questions may render a minister 
liable to dismissal from office (»}; but under the recognised practice, 
where an individual minister votes against his colleagues on a 
Government question in the House of Commons, it is usual for him 
to tender his resignation immediately in order to prevent the 
appearance of disunion in which the ministry would otherwise 
be involved (A:). But where permission has been given to a 
minister by the Cabinet to vote against the Government upon a 
particular measure, resignation does not, it seems, necessarily 
follow (J). 

SuB'Seot. 4.— Dissolutim of the Ministry. 

72. The Sovereign may legally dissolve the ministry at any Dismissal of 
time by dismissal; but the exercise of this power in order to assert Ministen. 
the j^orsonal wishes of the Sovereign in opposition to the wishes of 
Parlument, and ultimately of the electorate, is clearly recognised 

as unconstitutional Ou); though in cases where the ministry still 
retains the confidence of the House of Commons, but the Crown 
has reason to believe that the latter no longer represents the sense 
of the electorate, the dismissal of the ministry, or the disBolutiou of 


(g) This principle was clearly recognised in 1807, when the Grenville ministry 
was dismissed by Uoorgo III. for refusing to pledge themselves on the Bcanan 
Oathniio relief question (see Parliamenfory Debates, Yol. IX., 336; per 
Lord Selkirk, 381; and see note {q) on p. 47, a»t^. The principle of reaponsi. 
bility for events which, lead up to acceptance of omce was fully admitted by Six 
Robert Peel in 1834, when ho took over the administration from the Das» of 
Wellington (see Poi'liauientar}' Debates, Sixl series, Yol. XXYL, 216, 223), 

(h) Parliamenary Debates, 3rd series, Yol. CXXYI., 883. The unanimity 
of the ministry is thenecossary corollary of collective responsibility, andjoriginatod 
contemporaneously. It is now fully recognised that, though indiridual mem¬ 
bers may retire without causing the downfall of the minist^, on vital questions 
the miTiiH tay as a whole must stand or fall as one man. 

(t) Individual ministers must bow to the decision of the majority, ox leave to 
the Grown that full liberty, which the Crown must possess, of no longer 
oontanning the minister in ofiioe (see per Lord John Russell, Parliamentuy 
Debates, 3rd series, Yol. CXIX., 90). 

(k) Todd, Parliameutary Government, Yol. 11., 329. 

(Q Thus, when Mr. Baines voted against the Government on the repeal of the 
navigation laws in 1849, his continued preseiKW in the ministay was excused on 
the ground that he had mode that a Condition of acoeptaRM of offim (see 
Parliamentary Debates, 3rd series, YoL OXJ., 681). ^ 

(m) Under the modem Oabinot eystom attempts on the ^ort of the Grown to 
thwart the widies of Parliament by me diamissalof the mimatry have invsxiably 
proved unsueoessful, unless upon a dissolutim the oounby has shown itself 
opposed to the policy of the former Parliament and Admiuistiatioii. 
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Sbot.i. Patliament, would be consiiitational; and cases of emergency 
The might conceivably arise where, through the unfitness or incapacity 
of the ministry, the exercise of the power of dismissal would be 
, constitutional, justifiable and proper, in order to prevent the adop- 

Cabmet gome course of action ruinous to the nation (n). 

It is, however, a clearly reco^ised constitutional principle, that, 
though in dismissing his councillors the ICingmay seem to be acting 
independently and without advice, there is no act of the Crown 
relating to public government for which some person is not 
responsible to Parliament, and that in all cases the incoming 
ministry are constructively responsible for the dismissal of their 
predecessors (o). 

Under the modern usage, though nominally dismissiblo by the 
Crown, the ministry are in reality dependent upon tho goodwill 
of the House of Commons for their continuance in office, and the 
exercise of the power of dismissal is rarely required (p). An adverse 
vote in tho House of Commons upon a Government measure may 
be said to bo invariably followed by rosignntion of tho ministry or 
an appeal to tho electorate by dissolution ( 7 ). 

Tho continuance of the ministry in office is also dependent 
ultimately upon tho goodwill of tlio cluctorato, and where iiiwn a 
dissolution the latter declares itself against the Government by 
returning a majority opposed to its policjy, it is usual for the 
ministry either to resign immediately or to await an adverse vote in 
the new Parliament. In some instances, however, the resigna¬ 
tion has been deferred until Parliament has met and a vote of want 
of confidence been passed (r). 


(n) The Crown, it has boon 8tu«l, is justifloil in dismiesiiifr a ininistrv in whom 
it feels unable to repose confidence or for want uf ability or unfitness fsoa 
Forliomontiuy Historj'-, Vol. XXXV., jier Mr. Pitt, at p. 1121; 3’arliainontary 
Debates, Vol. IX., per Tjord Selkirk, at p. 377), or whoro thoir existence in 
office is through dissensions or otherwise ruinous to tho country (see per Lord 
Brougham, MiiTor of Parliament, 183i), 28, 2'J). 

(o) See the dobatea on tho circiunstunccs which led to tho dismissal of tho 
Orenrille ministry in 1807 (Parliamentary Debates, Vol. IX., 328, 320, 333, 
S02, 381, and pp. 48, 49, anie). 

^p) Sinco 1841, except in tho cases of the reorganisation of tho ministry in 
1835 and 1008, owing to tho death of tho Pi-emiora (Loi-d Palmerston and 
•Bir Honry Campboll-Bannormau rcspectivoly), tho dissolulion of a ministry 
bas been invariably duo to a defeat in tho House of Commons or at the polls. 

{q) Tho first example of tho rosignaCion of a Prime Minister in consequence 
of ail adverse vote was that of Wklpolo in 1742 (see Mahon, History of England, 
VoLIIL, 111, 112,114).. 

(r) This principle was marked in 1868 by tho resignatiou of tho third Derby 
and first Disraeli administration upon an adverse verdict at the polls without 
meeting Parliament (see Politioal History of Eimland, Vol. XII., 220). Of the 
subsequont ministries three (namely, the first (Hodstone ministry in 1874, the 
seeona Disraeli ministry in 1880, and the third Gladstone ministry in 1886) 
retired immediately upon an adverse verdict at tho polls (see ibid., Vol. Xll., 
259, 300, 387), whust three (namely, tho first and second Salisbury ministries 
in 1886 and 1892 and the Balfour ministry in 1005), tliough returned in a 
minority, awaited a vote of want of confidence hoforo resignation (see, os to 
Salisbury ministrios, Political History of England, Vol. XU., 375, 410). Tho 
remaining two (namely, the second Gladstone ministry in 1885 and the fourth 
Gladstone, afterwards the XUisebery, ministry in 1695) retired upon defeat of a 
Oovemmeut measure (see tbi'd., Vol. XII., 365, 337, 429). 
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73. The death, resignation, or dismissal of the Premier may in 
general be regarded as equivalent to a dissolution of the aviating 
administration (a), though it does not necessarily involve the shift* 
ing of the government from one political party to anotW; and, 
though the other members of the ministry do not necessarily 
retire upon the death or resignation of the Premier, their offices 
are in practice invariably placed at the disposal of his successor, 
who may change or reconstruct the administration as he thinks 
fit ip). 

Seoi. 3. —The Privy Council. 

74. Since the year 1707 there has been one Privy Council for 
Great Britain (c), and also since the year 1801 a separate Privy 
Council for Ireland (d), but not for Scotland; and, unless the contrary 
intention appears, the use of the term “Privy Council” in statutes, 
except when used with reference to Ireland only, means the Lords 
and others for the time being of His Majesty’s Most Honourable 
Privy Council, and when used with reference to Ireland only the 
Privy Council for Ireland for the time being (c). 

75. The Privy Council is composed of an unlimited number of 
persons, appointed solely at the j^loasure of the Crown without 
formal grant or letters patent, and iio previous qualification is 
in general legally necessary. But, unless naturalised under the 
Naturalization Act, 1870 (0, no persons born out of the kingdoms of 
England, Scotland, or Ireland, or the dominions belonging thereto, 
although made a denizen {g), except such as are born of English 
parents, are capable of becoming Privy Councillors (A). 


(a\ Seo Todd, Farliameutary Government, Yol. II., 22b‘. 

\h) Ji.ff., ilio reconstructed luiuistries on the death of Lord Palmerston in 
1865 (see ibid., Yol. L, 158, 156) and in 1603 on tho death of Sir Henry 
OampDcll-Baniioi'man. Tho older Hit in 1761 ufTonls an examplo of tho onforcod 
retirement of a Premier owing to disagreement with his collcairuos without 
involving tho downfall of tho rest of tho Cabinet. In 1894, when Mr. Gladstone 
retired owing to failing health, tho administration was tidcon over by Lord 
Bosobory without any general dissolution (boo Political History of England, 
Yol. XII., 424). 

(c) Union with Scotland (AmondmonQ Act, 1707 (6 Ann. c. 40; c. 6, 
Buff.-), s. 1. The Privy Council for Oraat Britain is to exorcise tho same powers 
and authoritioB asthe Privy Council for England lawfully had at the time of tho 
Union, and none other (ibid.). 

(d) Union with Ir'oland Act, 1800 (39 & 40 Geo. 3, e. 67), arts. 1, 8,8. <3. 
By the latter section His Majesty ma^ so long as he shall think fit, crmtinue 
the ]Mvy Council of Ireland to be his Privy Council for that port of the United 
Kingdom called Ireland. 

(e) Interpretation Act, 1689 (52 & 53 Yict. c. 63), s. 12 (5). 

(/) 33 & 34 Yiot. 0. 14. Persons iiaturalisod were disqualified by tho Act of 
Bettlement, 1700 (12 & 13 Will. 3, c. 2), but s. 7 of the Naturalusation Act, 
1870 (33 & 34 Yict. c. 14), confers upon persons naturalised under tho Act all 
political and othor rights, powers, and priviloges of a natural-bom British 
subject, except when within the limits of his own conutry, unless ho has ceased 
to be a subject of such country uuder the laws of tho same. See title Alisns, 
Yol I., p. 301. 

(y) By the Naturalization Act, 1870 (3? & 34 Yict. o. 14), s.^ 13, nothing in 
that Act is to affect tho grant of letters of denization by His Majesty. 

{h) Act of Settlement, 1700 (12 & 13 Will. 3, o. 2). s. 8. 
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The members of the Council (which at present comprises some two 
hundred and ninety persons) are invariably chosen by the Grown from 
amongst noblemen of high rank, persons who have held or hold high 
political, judicial, or ecclesiastical office, distinguished colonial' poli¬ 
ticians, or persons eminent in science or letters; and the near relatives 
of the ^vereign (t), the archbishops (j), the Prime Minister, the Lord 
Chancellor, the Speaker of the House of Commons, the Bishop of 
London, Cabinet ministens, great ofQcers of State and of the House¬ 
hold, the four Lords of Appeal in ordinary, the Lord Chief Justice, 
and the Lords Justices of Appeal, are from tho nature of their 
position or offices generally understood to have a prescriptive claim 
to appointment (Jc). 

76. Privy councillors are called to office by the Sovereign’s 
invitation, and after taking tho oath of allegiance (Q and the privy 
councillor’s oath (m), or on affirmation in lien of either of these 
oaths (n), their names are inscribed in the Council book. 

Privy councillors enjoy no special salary or emoluments, but 
are entitled to the style of Bight Honourable,” and to precedence, 
with l^ights of the Garter and of St. Patrick, next after the eldest 
sons of barons (o). Their names are now invariably placed upon 
the commission of the peace for every county in England (p). 

The office of privy councillor is not affected % the demise 


(t) The King's sons, it is said, nro memhors by birth (Anson, Law and Onstoin 
of the Constitution, Srd cd., YoL II., ISO, note (3), citing Greville, Memoirs, 
Vol. ly., 274). Near reiutivos of tho Soverei^i, seinUe, aro not necessarily 
required to take the privy councillor’s onth (Todd, Parliamentary Goverpmont, 
Vol. IL, 65, note (h), citing naydn, Book of Dignities, I‘20, 1;<T, 14o). 

(J) The Archbishops of Canterbury and York claim, it is said, to bo nLemboro 
by prescriptavo right (see Todd, Varliamontarv Govemmont, Vol. II., 101). 

(h) See xpdd, Vna’liamentary Govorimiont, Yol. II., 

({) In thefonn pi-ovided by the Promissory Oaths Act, 1868 (31 & 32 Yiot. o, 
72), s. 2; see ibid., s. 14 (2). 

(m) For the form of the oath, see Beport of the Oaths Committee (Parliamentary 
Paper, 1867, Yol. XXX]L p. 84), where a fona of declaration recommended in place 
of the oath is given. The substance of tho oath is—(1) to ho true and faithful 
servants of tho Crown; (2) not to countenance any word or deed against tho 
Sovereign, hut to withstand the same to the utmost of his power, ana to reveal 
it to. the Sovereign or the Privy Council; (.3) to declare his true and faithful 
opinion upon all matters Iwforo tho Council; (4) to keep secret all matters 
revealed or treated of in the Council; (o) not to reveal matters so treated of 
touching any of his colloagiios without the consent of the Sovereign or the 
Council; (6) to bear faith and allegiance to tho Crown, and tw defend its juris¬ 
diction and powers aminst all foreign princes, persons, prelates, Sbit4), or 
potentates; (7) genormly to act in aU thuigs as true and faithful servants of 
tho Crown. 

(n) Oaths Act, 1888‘(61 & 62 Yict. c. 46), s. 1. The form of affiimiataou is 
given in v. 2. See also p. 24, ante. Notmng in the Promissory Oaths Act, 
1868 (31 & 32 Yict.'o. 72), is to affect the privy councillor's oath, except that the 
oath of ollegianoe is to be taken in the form presorihed by that Act in ueu of the 
oath of allegiance, supremaOT, and abjuration {ibid., s. 14 (2) ). 

(o) ConfeiTed by letters patent of 9,10, and 14 Jac. 1. 

(p) Individual jBounoillqrs and the Privy Cqpncil itself formei'ly claimed the 
power of committing to prison without cause shown, and this power was oon- 
fixmed by an opinion of eleven judges in 1691 (see llallom, Constitational 
HietuT, 3rd ed., Yol. L, 317— 320). The jurisdiction usuxpm by tiie ^vy 
Oounou, and exercised ptincipi^y by tho Star Chamber, wasaooh'shed by statute 
of 1640 (16 Car. 1, o. 10). The inclusion of oouuoillon in tho commission of 
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of the Crown (q), and members of the Honse of Commons do not Bxm s. 
vacate their seats upon appointment (r). Privy conni^ors are IlksMfy 
dismissible at the pleasure of the Sovereign simply by the striking Ckiniin^ 
of their names off the Council book («), and may resign at any time 
without incurring his displeasure (t). 

77. Meetings of the Council itself, or of committees of ^e jfeotlngaof 
Council, are summoned (a) by the Clerkof the Council in Ordinary <&), WnrOounell 
and at the former the King presides in person, the Lord President 
of the Council (who is appointed simply by declaration of the King 
in Council) being seated on his right (c). 

At meetings of committees of the Council (the form of summons 
to which differs somewhat from the ordinary form (d) ) the King 
is not present (e). Committees of the Council may 1 m appointed 
by the Crown at any time to advise upon particular questions, 
and in addition to the Judicial Committee, by which the appel* 
late jurisdiction of the Council is now exercised (/), there ore 


the peace now enables commitments to be made by any of their number, but 
not so ns to intor/oro with tho right of habeas corpus. 

{q) Demise of tho Crown Act, 1901 (1 Ifldw. 7, c. 6), s. 1; and see Vol. VI., 
p. SU4. 

(r) Soo Parliamentary Debates, 3id series, Vol. OLXXIV., 1197; whore it is 
st^d that it is cuatomaiy for a now writ to bo issued on tlio vocation of a soot 
by acceptance of on ofllco of profit, before admission to tho Privy Council.* 

(«) Councillors were frequently so dismissed ill earlier periods of history. Thus 
tho Didie of Devonshiro’s numo was struck off by George III. in 17G2, and 
l^x was struck off in 1798, on tho .advico of Pitt, for a seditious spooch, though 
he was subsequently reinstated in 180(i u]>oii tho advice of Lord Qrenviue 
(Todtli Parliamentary Government, Vol. 11., 53, note (b), citing Ilaydn, Book of 
'DiguitieB). 

(t) This principle was rocognisoil ns early as tlie year 1400 by Honry IV. (see 
Nicolas, Procoodings of the I’rivy Council, Vol. VI., Preface, p. cxlvii.), and on 
that occasion Lord liovoll was excusod from attendance, on the ground that ho 
could not servo hmestement because of suits pending (ibid., note (b)). 

(a) In riie case of nil ordinary council tho summons runs, “Let the messenger 

acquaint tho lords aud others of His Majesty’s most honourable Privy Oounoil 
that a coiiuoil is appointed to moot at tho ooiirt at on .” In tho case 

of a oommittco mooting, tho summons is directed to tho lords of the Council,' 
informing them that a ooinniitlee of thoir lordships is appointed to meet at the 
Council Chamber, WhiteluilL 

(b) By the Clerk of tho Council Act, 1809 (22 & 23 Viet, a 1}, s. 1, a deputy 
may bo appointed in the absence of tbe Clerkof tho Counril in Ordinary subjedt 
to provitoons to bo made by Ordor in Council, and the acts of tho di^ty axo to 
be valid in all respects os tho acts of the Clerk in Ordinary himself. Ine oaths to 
be token Iw the Clork of tho Qouncil and the Keeper of the Council Chamber, for 
which deoifurarions are recommended to bo subsUtuted, aro given in the Beporfe 
of tho Oaths Oommitteo, 1867 (Pbrliamontoi'y Paper, 1867, vol. XXXI., p. 86). 
Dedarations may bo made in place of on oath under the Piromissory Oaths Aot, 
1868 (^ & 3SI Viet. c. 72) (see p. 20, ante). 

(c) This appears to be the present prootico (see Anson, Law and Oostom of 
the OonstitonoD, 3rd ed., Vol. IL), though formerly, it seems, the Chancellor 
sat on the right, and the President on the left (see Todd. Poi'liamentary 
Government, Vol. H., 08, 09). 

(d) See note (a), supra. 

(e) The presence of the Sovereign at oommittees of the Oouttoil where delibera* 
tiems at consultations take pkoe is now fully reoognised as unconAitational 
(see per the Earl of GhcanvUfe in 1864, PorUamento^ Debates, 3rd series, Vol. 
CliXV., 201). 

(/) This committee was formed in 1833 by. Judidol Oommittee Aot| 
1833 (3 ft 4 Will. 4 , o. 41). As to its present constitution, see title Oomra. 
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Seot. 8. eertaiu standing cominitlces to advise on matters connected with 
The Privy the universities of Cambridge and Oxford, Scottish universities, 
ConncU. constitutional questions affecting the Channel Islands, and grants 
of charters for municipal corporations ( 9 ). The Board of Trade is 
also technically a committee of the Privy Council (h). 

Except where they are empowered to act without reference to the 
Council itself, the advice given by committees of the Council is 
eventually embodied in fomal orders, and these and all other formal 
acts of the Council, expressed either in tho form of Orders in Council 
or proclamations, are authenticated by the signature of the Clerk 
of tho Council. 

Jurisdiction. 78. The questions to which the orders or proclamations issued by 
the Privy Council relate embrace administrative and executive 
matters falling within the powers intrusted to the discretionary 
authority of the Sovereign by virtue of the prerogative, whilst in the 
exercise of the manifold powers intrusted to it by statute the Council 
acts to a large extent ns a secondary legislative chamber subordinate 
to Parliament (i). But, though tho orders issued by the Council are 
still expressed to bo mado by tho Crown with tho advice of the 
Privy Council, tho Council itself has ceased to exercise its former 
deliberative and consultative functions (except through the medium 
of its committees (A;)), and meets principally to confer formal 
approval upon documents, the purport and tenor of which has 
been previously considered and decided upon by tho Cabinet, 
committees of the Councilor tho various ministers and (roverument 
departments. 

Other transactions which take place at meetings of the Privy 
Council are the administration of official oaths, appointments 
to offices under tho Crown by delivery of the various seals, or 
resignation of the same, tho performance of the ceremony of homage 
by bishops, and the choosing of sheriffs for the current year. 

The legal jurisdiction of the Piivy Council, which mainly consists 


(//) Tho Btandiug committeoa on tho univoraities are due to the Univeraities of 
Oxford and Oauibridge Act, 1877 (40 & 41 Viet c. 48), as. 3—G (and seo title 
iEuvcXTioir), and the Uuiveraitios (Scotland) Aot, 1889 (52 & 53 Viet. c. 55), 
fl. 9 r the committee for the granta of ohartora incoiporatiiig boroughs to the 
MonicyMil Qorporationa Act, 1882 (45 & 46 Yict. 0 . 50), aa. 210, 211, 

(A) (£vil Liat and Seoi-ot Servico Money Act, 1782 (22 Qoo. 3, c. 62), s. 15. 

(») The variety and scope of the mattery to 'which the orders and proclamations 
relate, and 'which obtain the force of‘ law without previous parliamentary 
critidam, are worthy of comment, extending as thoy do from the rogiilarion of 
colonial institutions to the formulation of rulos relating to the details of 
domestio administration. Pur the documouts by which the powers of the 
Council oira exercised, see the Sta^tpry Buies and Orders. 

(k) The Privy CoradI was originally the chief advisory coimdl of the Crown, 
but its functions in that respect wore transferrod to we Cabinet, wbioh was 
originally a committee of the Coundl, after the revolution of 1688 (see note 
p. 41, ante ); and as to the repealod pro’visiQns of the Act of Settlement restonug 
the old deliberative functions to the Privy Coundl, see t&td. In 1714, when 
Aime was on her deathbed, Bolingbroke’s plan for the restoration of the 
Jacobite line 'was defeated by ^gyu and Stmierset, who appeared suddenly 
and summoned a meeting of privy councillors redding near liondon. At thu 
meetine measures were conoened whioh secured the present line of successioa 
<|Me Uwon, Histcoy ol Englaad^ 3rd ed., Tol. L, 92). 
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in appeals in prize cases, from the ecclesiastical courts, and from 

the various courts abroad, is now exercised by the Judicial Com* The |!itqr 

mittee of the Privy Council (i). OoniudL 

Sect. 4.— The Lord Chancellor. 

Suo-Seot. 1 .—General ITature of the Office, 

79. As from the 1st May, 1707 (m), there has been one Lord High 
Chancellor (or Lord Keeper or Commissioners of the Great Seal)(») S*Grttt 
for the United Kingdom of Great Britain (o), and as from' the Britain and 
Ist January, 1801 (p), also a Lord Chancellor (or Lord Keeper or ireJwwl. 
Commissioners of the Great Seal) for that part of the United 
Kingdom called Ireland (q), and as from the 30th August, 188!), 

unless the contrary intention appears, the expression “ the Lord 
Chancellor ” in all Acts of Parliament, except when used with refer* 
once to Ireland only, means the Lord High Chancellor of Great 
Britain, and when used with reference to Ireland only, means the 
Lord Chancellor of Ireland for the time being (r). 

80. The Lord High Chancellor of Great Britain is appointed ApMintment 
by the Sovereign delivering the Great Seal of the United Kingdom 

into his custody (s) and verbally addressing him by the title (0; and of Great” 

Britain. 

(0 Eatabllahed by iho J udicinl Corntniltoo Act, 1833 (3 & 4 Will. 4), c. 41. Aa 
to tho composition and jurisdiction of this body genortuly, see Yol. vl., p. 426, 
and title Courts. 

(m) Namely, tho dnto from which tho Union with Scotland took effoct; see 
tho Union with Scotland Act, 1706 (6 Ann. c. 11; S Ann. c. 8, Buff.), art. 1. 

(n) Intorpratation Act, 1880 (62 & 33 Viet. c. 63), s. 12 (1). By the Ureat 
Seal Act, 1884 (47 & 48 Viet. c. 30), e. 4, the expression " Lord Ohancellor “ in that 
Act means tho Lonl High Chancellor of Great Britain, and, if there is a Lord 
Keeper or Lords Commissioiieva of tho Great S«ml of the United Kingdom, the Act 
is to apply as if such Lord Keeper or Lords Commissioners woro substituted lor 
the Lord Ohaiicdlor. A Lord Keoper has the same authority and powers as a 
Lord Chancellor (stat. (1562) 5 Elix. c. 181. By stat. (1688) 1 WAl. & hCar. 
c. 21, Loi-ds Commissionern of tho Groat Seal woro doulared to hare tho some 
authority and powers n.s a Lonl Chancellor or Lord Keeper. By tho Judicature 
Act, 1873 (36 & 37 Viet. c. 66), s. 98, Loids Commissioners are declared to 
rupresont uie Lord Chancellor for tho purposes of tho Act save that the powers 
conferred on tho Lord Chancellor hy tho Act os to tho presidency of the Court 
of Appe^ and tho appointment and approval of oflicers or the sanction to any 
order for the removal of officora, or any other act to which tho conouiientie or 
presence of the Tiord Ohancollor is mode necessary hy the Act, may be exorcised 
by the senior Lord Commierionor for tho time being- See also Mo^ueen, 

Practice of the House of Lords and Privy Council, p. 20, for an instance of the 
Jjord Chancellor acting as “ Lord Chancellor of Great Britain and Ireland.” See 
also Judicature Act, 1673 (36 & 37 Viet. c. 66), s. 100. 

(o) !Ihis follows from the provisions of the Union with Scotland Act, 1706 
(0 Ann. 0 .11); and see the t»t hebw os to the use of the Groat Seal of the 
United Kingdom. 

(jrA Namely, the date from which tho Union with Ireland took effect; see 
the Union with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67), art. 1. 

(q) This follows from the provisionB of the Uniou with Ireland Aot, 1800 
(30 ft 40 Geo, 8, o. 67) ; see arts. 1, 4, 8, ss. 2, 3. 

(r) Interpretation Act, 1889 (52 ft 53 Viet. c. 63), s. 12 (t). As to the use of 
the reqiective seals for the United Kingdom, Scotland and Irdand, fee p. 10, 
ante. 

(s) See 3 BL Com., Uth ed., 47; Mesinwo, Office of Lord Chaoc^or, 
ed. 1651, p. 15. 

(<) Ompb^, Liveeof theChaiicellon,ed. 1845, ycd.I.,21, XfaeappomtmeDt 
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though no Siiecial qnnliGcations (other than those, if any, required 
by Btafcule ns to religion (u )) for tlio post are required by law (ar), 
it is, ill practice, usual for the Sovereign to appoint the person 
recommended by the Prime Minister from amongst such mennl^rs 
of the Bar as hold or have held the office of Attorney or Solicitor 
General. 

Upon appointment he must take the oath of allegiance, and the 
official and judicial oatlis (i/); and it appears that he may legally 
be required to make a declaration against transubstantiation (a), 

81 . The Lord Chancellor receives an annual salary whilst 
holding office of such yearly sum as, together with the salary or 
sum payable to him as Speaker of the House of Lords, is sufficient 
to make up the net yearly sum of .tl0,000, to be paid free and clear 
from all tares and deductions whatsoever (I/). This salary is to 


‘wns formerly madooccosioimlly by patent or writ of privy eoal, or by Busponding 
the (Irait Soal round the neck (ibid.). ElIoBmore (p. 16) refers to tiio case of 
IJnIpli Ncvill, Bishop of Chestnr, temp. lieu. 3, who received three patents, two 
appointing him Chancellor r.iid the third for tho custody of the Seal. 

pf) Roman Catholic lleUof Act, 1S2U (10 Qeo. 4, o. 7), s. 12, by which 
nothing in that Act is to onablo “ any person, otherwise thw as he was on tho 
13th April, 182U, by law enabled, to li'da or oiiioy the otllce of Lord Chancellor, 
Lord Kcopor or Commissioner of tho Groat Sorj of Great Britain.” It has been 
argued that, in accordance with tliis provision, tho Lord ChauMllor legally 
bo ronuirod to moko ii declaration against tranBui*staDtintioi\, since tho Test Act, 
1672 (23 Car. 2, c. 2), reouired that ovoryoiio who hold an olHco, civil or military, 
under the Crown, iii adailion to taking tho oaths of allogianco and supremacy, 
should receive tho Sacrament according to tho usage of tho Church of England, 
iiud should also make a doulai'ution abj-uring tho doctrine of trnusubstanbation. 
By tho Act 9 Geo. 4, c. 17 (1628), tho obligation to take tho Sa'crament was 
removed, but Ibo Roman Catholic BoUuf Act, 1629 GO Geo. 4, c. 7), although it 
enabled BomoiL Catholics to teko a fonn of oath which was in accordance with 
thoir religious belief, contained tho provision stated supra as to tho Lord Chan¬ 
cellor (see Porliamcuta^ Eohatos, Ynl, CCXLIX., cited Anson, Law and 
Custom of tho Constitution, Yol. IL, 153). Tho Test Act, 1672, is now repealed 
by tiio Statute Law Rovisiou Aot, 1663 (26 A 27 Yicfc. c. 125), and except ui tho 
case of tho Sovereign, who is not named in the Aot, tho necessity for taking the 
oath against tnuisnbslantiatiun has hecu entirely removed os to all civil and 
military oillcxis (suhjeot to an exception as to persons professing the Homan 
Catholic roligion) by tho Tost Aboliraou Act, 1667 (30 & 31 Yict. c. 62) (see p. 28, 
anti?). Tho provisions of s. 2 of Religious Disabilities Aot, 1846 (9& 10 Yiot. 
0 . 59), may also bo noted, by which Ills Majesty’s subjects professing the Jewish 
religion are to bo subject to tho same laws as Protestant subjects lu re^ct to 
their schools, places for religious worsliip, education, and charitable paipuses, 
and the projiorty hold therewith, and not further or otherwise. Whatever Uio 
effect of tho aliuvo inovisions maw bo, it would clearly be hold unconstitutional 
by FarUament for any person other than a Prutestimt to bo appointed. The 
Irish Lord Chuncdlor may^ however, bo a Roman Ontholio. 

(x) By s. 5 of tho Judicatnro Aot, 1873 (36 & 37 Yiot. o. 66), the Lord Chan¬ 
cellor was incladed in tho nuipber of jud^s of tho High Court, but by s, 3 of 
the Judicature Acti 1875 (38 & S9 'Vict o. 76), ho is no loueer a permanent 
judge of that court, and the provisions relating to the appointment of judges 
of tho High Court in s. 6 of tho former Act axe not to apply to him. 

(y) By tho joint effect of tho Judicature Act, 1875 (36 & 39 Yiot. o. 77), s. 6, 
and the Promissoiy Oaths Act, 1867 (31 & 32 Yict. o. 72), s. 5; and see p. 24, 
ante. 

(a) See note «upm. 

(5) Oourt of Ohancery Aot, 1852 (16 ft 16 Yict. c. 87), s. 16. This sum is 
ohaiweable upon the Consolidated Fund of the United Kingdom (ibid.; and see 
the Ocoits of Justice (SolarieB and Funds) Act, 1869 (32 ft 33 Yiot c. 91), s. 12)^ 
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include any pension granted in respect of any public office previously 4. 

filled by him (c). Timt lUnffi 

ffhafflwfllflTi 

82. The Sovereign may give nml grant to any person executing „ r~" 
the office of Lord High Lord Chancellor of Great Britain for the 
time being (or the office of Lord Keeper of the Great Beal of the same) 
an annuity not exceeding £6,000, to commence on resignation or 
removal/'and to continue during the natural life of such person (d). 

The annuity is charged on the Consolidated Fund, and is to be paid 
and payable quarterly, free and clear of all taxes and deductions 
vrhatsoever, and may bo limited by the letters patent conferring it, 
both as to duration and payment of the same or any part, to such 
periods of time during the natural life of the grantee in which he 
shall not execute the office of Lord Chancellor or Lord Keeper of the 
Great Beal or any other office of profit under the Crown, so that 
the annuity together with the salary and profits of such otW office 
do not together exceed in the whole the sum of j£5,000 (e). 


83. The Lord Chancellor of Great Britain holds office during Tenure of 
pleasure, and, as a member of the ministry and the Cabinet under office, 
the established usage (/), retires from or accepts office with the party 

to which he belongs (^). The office is in practice determined by 
the voluntary surrender of the Great Beal into ^the hands o{ the 
Sovereign upon retirement from office or resignation, or by the 
Sovereign’s demanding it in person or sending a messenger for 
it under the sign manual upon dismi.ssal (A). He is expressly 
excepted from the provisions of the Judicature Act, 1875, as to 
tenure of office during good behaviour applicable to the judges of 
the High Court and of the Court of Appeal (i). 

84. The Lord Chancellor of Great Britain, if of the degree of Ptecedenco 
baron of Parliament or above, has precedence next below the place in 
Archbishop of Canterbury, above all dukes, except the King’s sons, “ ament, 
brothers, uncles, nephews (/c), or the King’s brothers’ or sisters’ 

8 ons(i). If below the degree of baron, he, together with certain 


after paying or reserving suffioioiLt to pay all sums cliargod thoi'coii by Ac^prior 
to the fst July, 1852, but with precoilt'uco to all otlu'r payments thnreufter 
charged upon such fund (Coui-t of Chancery Act, 1852 (15 & 1(3 Viet. o. 87), 
supra). 

(c) Judicaturo Act, 1873 (36 & 37 Viet. o. OG), s. 13. 

((Q Lord Chancellor's Pousiou Act, 1832 (2 & 3 'Will. 4, c. Ill), s. 3. 

(e) lin'd. The annuity is charged on the Oonsolid ilod Fund iiftor payuig or 
reserving all sojus directed to bo paid thereout by lonner Acts (ibid.). 

(/) Seo p. 37, ante, and the text, infra. 

8 Aa to the retiroDiont of the ministry as a whole, see p. 49, ante, 

Oampbell, lives of the Ohancellors, ed. 1843, 'Vol. 1., p. 22. 

Judicature Act, 1875 (38 & 39 'Viet. c. 77), s. 5. 

(k) This word in the Act would appear to be on error for grandsons or some 
other wordt in view of the provisions immediately following. 

(1) Stat. 31 Hen. 8 (1539), o. 10, s. 4, which directs tJmt_ the Chancellor and 
oei^in ot^r officers named (if of the required muk) are to sit on the higher part 
of tb« form on the left side of the Parliament chamber above all dukes etc. as in 
the text. The Lor^ are to sit in the same ordor as is prescribed by the Act, 
except that the Lord Ghancellot sits on the woolsack (Lords' Standing Ordera 
ePubUo Bnswess), l!7o. 
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other officers (m), is to sit and be placed at the uppermost parts 
of the sacks in the middle of the Parliament Chamber, either there 
to sit upon one form, or n^n the uppermost sack, the one of 
them above the other in order as named in the Act (n). When 
presiding in the House of Lords the Lord Chancellor occupies the 
woolsack (o), and votes without leaving it. He must always speak 
uncovered; and when he addresses the House otherwise than as 

! >re 8 ident he is to to his own place as a peer(p). By virtue of 
lis office (but only if he be a baron of Parliament), he in fact goes 
to the left of the chamber, above all dukes not being of the blood 
royal (?). 

85. To slay the Lord Chancellor, being in his place doing his 
office, formerly constituted the offence of iroason {r), but may now, 
it seems, bo treated as murder simply (s). 

86 . Tbo Lord Gbancellor’s duties fall into throe divisions— 
political, administrative, and judicial (t). 

Sui*-Sect. 2.— roHlkal Ihttia. 

87. The Lord Chancellor is a member of the Cabinet, not, it is 
said, as of right, but because bis duties as holder of the Great Seal 
make him a necessary party to the innermost councils of the 
Grown (n). llctiremeut from the office of Chancellor is generally 
understood to involve retirement from the Cabinet (a). He is also 
a sworn member of the Privy Council for the same reason (5), and 
is said to have a prescriptive right to be such (c). 

He is by ])rescription Prolocutor or Speaker of the House of 
Lords in its legislative capacity, and always presides there when 


(m) Namely, the LokI Treasurer, Lord President of the Council, Lord Privy 
Seal or Chief Secrotaiy, beinj? below the dogi'ce of baron. 

(n) Stat. til Hen. 8, c. 10, s. 8. 

(o) See note (I), ]>. 67, ante. The woolsack is tochniciilly not within tho House. 
{p) Lords’ Standing Orders (Public Busiiies^, No. 20. He is not to adjourn 

th^I [ouso, or do anyuing else as the mouth of tho House, without tho consent 
of the Lords first had, excepting tho ordinary thing about Bills which aro of 
course, wherein the Jjords muy mso OTorrulo, as for proforring one Bill beforo 
another and such like; and in caso of dilloronco among tho Lords it is to bo put 
to the question ijhid.). 

(f) Stilt 31 Hon. 8 (l.'j.'iO), c. 10, s. 4; and soo p. 07, ante. 

(r) Treason Act, 1301 (20 Edw. 3, slnt. 0, c. 2b 

(a) Offences against tho Person Act, 18G1 (24 & 25 Yict. o. 100): and see 
Vol. VI., p. 350. 

(t^ The office dates back to the reign of Edward tho Confessor, at which 
penod he already as chief secretary, chief chaplain, and custodian of the Great 
Seal performed tho functions from which aro derived his present position and 
duties (Anson, Law and Custom of tho Constitution, Vol. II., 150). Eor the 
early history of the Chancollurship, seo 3 Bl. Com., 14th od., 47; Ellesmere, 
the Office of Chancellor; Seldon, Office of Lord Chancellor; Cauipholl, Lives 
of tho Chancellors; and for the history of his emiitablo jurisdiction, Spenco, 
Equitable Jurisdiction of tho Court of Ohaucory; Holdswortli, Hist. Eng. Law, 
Vol. I., c. 5; Kerly, History of Eijuity; Maitland, Const. Hist of England, 222,4C6. 
(u) Anson, Yol. II., 154. Tho olfico has beena party office smeaLord Thurlow. 
(a) See p. 43, anit. 

\fi) Campboll, Lives of the Choncollors, ed. 18-15, Yol. I., 15, commenting on a 
statement in Selden, Office of Lord Cliancollor, s. 3, to the effect that he is 
privy councillor by virtuo of his office. 

(e) Bee p. 62, ante. 
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present, without any commission or express authority (d). He is finr.i. 
not necessarily a peer (e), and when not a peer has no right to vote The Lerd 
or even to address the House (/), his office being limited to the Chaaieetter. 
putting of questions and other formal proceedings (ff). In the 
absence (ft) of the Lord Chancellor the woolsack is occupied by 
one of the commissioners appointed under the Great Seal to repre¬ 
sent him («). When the Lord Chancellor and the commissioners are 
absent at the same time, the Lords elect a Speaker pro tempore (ft), 
who retires, it appears, on the arrival of one of the commissioners, 
who themselves give place to one another in the order of precedence, 
and retire before the Lord Chancellor (ft). 

The Lord Chancellor is invested with no more authority than an 
ordinary member (Q, so that the rules for prosorving order are 
enforced, not by him, but by the House itself {ni). The House itself, 
therefore, determines questions of precedence in addressing it, 
although it is customary, it aiipears, to give precedence to the 
Lord Chancellor himself when he rises (ii). 

88 . Ho is, in general, the formal medium of communication ThoT/>ni 
between the Sovereign and Parliament (o). On the meeting of a new 
Parliament it is his duty, in the event of the Sovereign not being soTcreign 
present to open Parliament in person, to inform the House of the 
fact and of the appointment of a commission under the GreoA Seal 
to perform that duty, and to make a similar announcement to the 
Commons after they have been summoned. He then directs the 
Commons^(aftor the letters patent appointing the commissioners 
have been road) to retire to elect a Speaker, and on the follow¬ 
ing day ho signihes the Sovereign’s approval and confirmation of the 
election(p). A similar procedure is adopted in proroguing Farlia- 
m ent (q). When the Sovereign meets Parliament in person the Lord 
Chancellor may bo directed to read the Speech from the Throne, and 

{d) Lords' Standing Oiilors (Public Business), No. 5. It is tho duty of the 
Lord Ghtincollor or Lord Keeper ordinarily to attend the House of Lords, and 
in COSO they bo absent, and thero be none authorized under tlie Great Seal from 
the King to supply that place ui the House of Peers, tlie Lords may thou choose 
their own Spoiikei- during that vocauoy _ 

(e) For recent instances of cominonorM holding the ofllco of Lord CLwcollor 
or Lord Keeper, boo May, Parliamentary Practice, ISO. 

i /) When ho does so, ho speaks uncovered (liOi'ds’ Standing Order No. 20). 
ff) See May, Parliamentary Practice, 191. 

/() As to his obligation to attend, soo May, Parliamentary Practice, 180, nolo 2. 
i) See note (n), p. do, ante. 

k) See May, Parliomenfciiy Praclico, 100. "VVlion the Great Sonl has been in 
commission, it has boon usual to appoint tho Chief Justice of tho King’s Bench 
or Common Pleas, tho Chief Bai-oii of the Exchequer, and the Master of tho Bolls 
(iMd., 189). Tho Groat Seal has not lieen in commission since the aboUtion (by 
Order in Council of 16th December, 1880) of the odiccs of Chief Justice of tbiis 
Common Pleas and Chief Baron of the Exchequer. 

(Q oee note (p), p. 68, ante. 

(m) Ibid. 

in) Boo May, Parliamentary Practice, Sll. 

(o) Other means of communication appear to be sometimes adopted^ see p. 35 
ante, as to addresses. 

fp) May, Parliamentary Practice, 149, 399; and see title PAnuAMSiTT. 

(v) Lords’ Standing Ordeis (Public Business), No. 3; and see title Pabua- 
VENT. 
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in the absence of the Sovereign it is bis duty to do so (a), as well 
as to rood all other incssagos from the Sovereign to Parliament (b). 
He also presents addresses of tho Houses to the Sovereign, and, 
with tho Speaker of the House of Commons, presents joint addresses 
of both Houses and reports tho answera thereto (e). It is also his 
duty to report the royal assent to Bills whon given % commission (d). 

Smt-SscT. 3.— Administrative Duties, 

(1) Aa Cutlodian of the Qrmt Seal, 

89. From tho 1 st l^fay, 1707 (e), thero has been one Great Seal 
of the United Kingdom (/}, which is different from that used in 
England or Scotland before the union of the two kingdoms ( 9 ). 

The cases in which the Great Seal of the United Kingdom (as 
distinguished from the seals for Scotland and Ireland), the seal for 
Scotland, and tho Great Seal of Ireland rcspoctively are to be used 
ore provided for by statute (h). 

90. The Lord Chancellor is tho custodian of tho Great Seal (f). 
Except when the Great Seal is intrusted to a Lord Keeper (k), or is 
in commission (0, it remains in the custody of the Lord Chancellor, 
who causes it to be aflixod to such documents as require it through 
the Office of the Clerk of the Crown in Chancery, whore the Great 
Seal is now koj)t (w). 

91. The number of documents requiring to bo sealed with the 
Great Seal has been restricted, and provision has boon made for 
the use of a wafer seal in cerlain cases (a), and also for the 
preparation of and mode of passing ducumoiits under the Great 

a) Lonls’ Ptanrtinjj Orders, No. 2. 

'bj May, rurliamoutiu'y I’ractico, 446. 

Ibid., 435. 

See title Tahliament. 

{ej Namely, tho date of tho Union with .Scotland; see the Union with Scotland 
Act, 1706 (6 Ann. c. 11; 5 Ann. c. H, IluiT.), art. 1. 

(/) Umiod Kingdom of Groat JMtain in tho Aot; now, siuco tho Union with 
Ireland Act, 1800 (39 & 40 Goo.c. 67), tliu United Kingdom of Great Britain 
and Inland. • 

(a) union with Scotland Act, 1706 (6 Ann. c. II), art. 24. 

As to tho use of tho seals, ere p. 10, ante, 

(») See p. 53, ante, for the thlo of tho Jjord Ghimcnllor and for the substitution 
of a liora Keeper or CommiHsiouers. Tile rank of Lords Commissioneis is not 
t^ same os that of tho Lord Chancellor or Ijord Keeper. If peers, they take 
their place according to their peerage ; if commoueis, their place is after the 
peers and the Speaker of the Uouso of Commons (Anson, Law and Custom 
of tlie Ooustituliou, Vol. II., 156). The last occasion upon which the Great Seel 
was in commission was in 1850, whon Tiord I ^angdale, M.IL, tihadwell, V.-O., and 
Bolfe, B., wore apiwiitted. 

S By stat. 5 Euz. 0 . 18 (1562) tho Lord Keeper is declared to have the «aTnn 
[>rity, pre-eminenoe, and juriHilietion us a Lord Chancellor. The lost liOi-d 
Kuuiior was Sir Bobert Honlqy, nfti-rwards Lord Northiiigton (Campbell, Lives 
of tlte Chancellors, ed. 1845, Vol. I., 21; Vol. V., 186, 199). 

(1) See p. 55, ante. 

(m) Great Seal (Offleos) Act, 1874 (37 & 38 Yiot. c. 81}; Oxowh Office Act, 
1877 (40 & 41 Viet. 0 . 41); Crown Oflioe Aot, 1800 (53 & k Yiot. c. 2), s. 1 (3). 

(n) Grown Office Aot, 1877 (40 & 41 Viet. o. 41), s. 4. As to tho nse of wafer 
seals, see p. 13, ante. 
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Seal(o). The Lord Chancellor may direct that imy doonmenta 
may nevertheless pass under the Great Seal in any particular cose 
in vhich it shall be found more convenient (a). 

Letters patent under the Great Seal m:e still employed in raiding 
treaties vrith foreign Powers (b), in creating peers, and in appointing 
judges of the High Court, and for various other purposes (c). 

Letters patent for inventions are sealed with the seal of the 
Patent Olhee, which has the same effect as if they were sealed with 
the Great Seal id). 

Where the Crown acts on the advice of the Privy Council, as 
in grants of charters to towns or other coi’porato bodios, or in the 
case of a warrant proceeding from the Colonial Office in reference 
to a colonial appointment which is made under the Great Seal, it is 
said to bo necessary that an Order in Council should be made before 
the issue of the warrant (c). An Order in Council may itself be 
sufficient following upon a royal proclamation, as in the case of the 
issue of writs for a now Parliament (/). 

Counterfeiting the Groat Seal is a felony (gr). 

92. On the introduction of a now seal consequent on a demise of 
the Crown or on a change of the royal arms or stylo, or when the 
old seal is worn out, the old seal becomes the property of the 
Chancellor. In theory the old seal is hrsb broken, the Sovereign 
destroying its virtue by breaking or damasking ” it by giving it a 
gentle blow with a hammer (h). 

(-2) As Head of the Judiciary. 

93. The Lord Chancellor, as head of tho judicial administra¬ 
tion, is responsible for the appointment of tho judges of the High 
Court (i). lie appoints iho judges of county courts (k), except when 
the whole of a county court district lies within the Luchy of Lan¬ 
caster (2), and advises tho Crown with regard to the nomination of 
persons to serve as justices of tho peace (m). He is also empowered 

(o) By rules mode 22ud Pcbiouiry, 1S78, and 8th August, 1878; see ante, 
p. 13. 

{a) Ibid. 

2b) Auson, Law and Custom of the Constitution, Yol. II., 64. 

(c; Hoo ante, pp. 13 et seq. „ 

(d) Patents, Designs, and Trade Marks Ant, 1883 (4G & 47 Viet. o. 67), s. 12. 

(e) Anson, Law and Custom of the Constitution, Yol. II,, 57. 

(/) Uid. 

(sO Forgery Act, 1861 (24 £ 26 Yict. o. 08), s. 1. By tho Treason Act, 1361 
(26 Bdw. 3, stat. 6, c. 2), tho offence was constitntod high ti-eason. 

(A) Oampliell, Lires of the Ohauoellors, ed. 1816, Yol. 1., 26. On a demise of 
iheC Irown the Great Seal continues to bo used until the successor to the Crown 
wliB-l l mve order to the contrary (Succession to tho Crown Act, 1707 (6 Ann. c. 41; 
0 . 7, Buff.), 8. 8). 

(») Except tho Lord Chief Justice of England, tho responsibility for whose 
appointment rests with the Prime Minister. 

(A) County Oonrts Act, 1888 (51 & 62 Yict. o. 43); a 8. The appointments aro 
^ the Lord Chancellor himself, and not, as in tho case of judges of the 
H%h dourt, by the Crown upon his recommendation. 

Ooimt^ Courts Act, 1888,(61 & 62 Yict. c. 43), s. 8. The apjiMntment in 
Buw a case is made by the dumcellor of the Duchy 

(fl») The appointments are usually made in counties on the recommendation 
of the Lord Lieutenant, and in boronghs on that of the Home Secretary; see 
title MAaiSTSA.TE8. 
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various slalutes either to make rules himself or to act as a 
member of committees appointed to make statutory rules and orders. 

94. The Lord Chancellor has the exclusive power of appoint¬ 
ing officers assigned to perform duties with respect to the Supremo 
Court generally, or attached to the High Court, or the Court of 
Appeal; also all commissioners to take oaths or affidavits in the 
Supreme Court («). 

He has certain powers, in concurrence with the Presidents of 
divisions of the High Court, of determining what officers are to be 
attached to the Supremo Court, and which of such officers ore to be 
attached to the several courts, divisions, or judges for the performance 
of special duties (o). He also has powers, in concurrence with certain 
other judges, with regard to filling any vacancy in the office of master 
of the High Court or in any clerkship in the Central Office (p). 
His approval is necessary for the removal from his office of any 
officer of the Supreme Court, other than such officers attached to 
tho person of a judge as are removable by such judge at his 
lilcasure (q). 

Writs of summons in the High Court, unless by any statute or 
by the Buies of the Supremo Court otherwise provided, are tested 
in tho Lord Chancellor’s name (r). 


(3) M a Jiidkidl Offiier, 

Judicial • 95. The Lord Chancellor is one of the judges of the Supremo 

dutitM. Court, and is a member (though not a permanent judge) of the 

High Court of Justice (s) and its president (0, and has as such 
equal power, authority, and jurisdiction in any division of tho 
court (m). lie is president of tho Chancery Division of the High 
Court (v), and an ex ofiicio judge of the Court of Appeal (w) and its 
president (a). An ex-Lord Chancellor remains an cx officio member 


(m) Judicature Act, 1873 (36 & 37 Viet. c. CG), e. 84. An to tho .ippointmeiit 
of officers in tho Ghaiict.<ry Division, and in tho I’rohatiC, Divui'ce und Admiralty 
Division, and of officers attached to divihiotis and to judges, sco ibid., and title 
COUUTS. 

(o) Judicature Act, 1873 (3G & 37 Vict. c. GG), s. 84. 

{}>) Judicature (Officem) Act, 1879 (42 & 43 Viet. c. 78), s. 9, as amended by 
the Judicature Act, 1884 (47 & 48 Yict. c. 01), s. 19. 

{tj) Judicature Act, 1873 (36 & 37 Yict. c. 00), s, 84. Such officer.? ii'O 
Totnovable by tho person having tho right of appointment, fur reosuus to bo 
assigned in the order of removal {ilnd.). 

(r) H. S. G., Ord. 2, r. 8; and see p. 10, ante. 

(a) Judicature Act, 1873 (30 & 37 Yict. c. 00), s. 5, Ho is not one of tlie 
" ^nnonent” judges of the High Cotu-t within tno moaning of tho proviso to tlio 
section which, is repealed by tho Judicature Act, 1873 (38 & 39 Yict. c. 77), s. 3. 
Ilia original' criimnal junsdiotiqp, except in so far os it is conferred by his 
membership of the High Court, is now obsolote ; see Ansou, Law and Custom 
of the Constitution, Yol. IL, 131. 

(() In the absence of the Lord Chancellor the Lord Chief Justice is President 
(Judicature Act, 1873 (36 & 87 Yict. c. 66), s. 6). 

(u) Ibid. 

Av) Ibid., s..3i (1). 

{tit) Judicature Act, 1875 (38 & 39 Yict. o. 77), a. 4. The jurisdiction and 
powOT of tho Court of Appeal in Chancery were t^sferred to this co\u:t by s. 18 
of the Judicature Act, 1873 (36 & 37 Yict. c. 66). 

(a) Judicature Aolv 1875 (38 ft 39 Yict. o. 77), s. 6^ 



68 


P^T VI.— The Crown and the Executive; 

of the Court of Appeal, but may not bo required to sit and act as a 
judge of that court unless, upon the request of the Lord Chancellor, 
he consents to do so, and while so sitting and acting be ranks 
therein according to his precedence as a peer(&). 

96. As a judge the Lord Chancellor has no jurisdiction what¬ 
ever in Scotland, but has only certain statutory powers relating 
thereto which are not judicial (c). 

97. As Prolocutor or Speaker of the House of Lords ho presides 
over the House when sitting as the highest court of appeal. He 
presides in cases of impeachment of a commoner but not on 
the trial of a peer, cither on impeachment or otherwise (e). An 
ex-Lord Chancellor, being a person who has held high judicial 
office, if a peer, is a Lord of Appeal in Ordinary and qualified to 
sit in tho House as such (/). 

The Lord Chancollor is also a member of the Judicial Committee 
of the Privy CounciU*/) as being a privy councillor who holds, or 
has held, high judicial office {h). 

He is a justice of the peace virliite officii in each county, riding, 
and division (i). 

98. When the Great Seal is in commission, the Lords (Jom- 
missionors arc to ropresoiit tho Lord Chancellor for tho purposes of 
the Judicaturo Act, 1873, except that as to tho presidency of the 
Court of Appeal, tho.appointment or approval of officers, or the 
sanction to any order for tho removal of officers, or any other act 
to which the concurrence or presence of the Lord Chancellor is 
made necessary by the Act, the powers given to tho Lord Chancellor 
by the Act may be exercised by the senior Lord Commissioner for 
tho timo being (k). 

99. In the Judicature Act, 1878, the term “Lord Chancellor" 
includes “Lord Keeper of Iho Great Seal ” (/). 
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(b) Judicaturo Act, 1891 (34 & 5J Viet. c. 5;0, s. 1. As to whothor the Court 
of Appeal is bound by tho docisiou of u Lord (^ancellor Ritting alono in fiio old 
Court of Appeal in Chancery, soo Jh Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 380, 
C. A., at p. 302. 

(c) Soo Stmrt v. Lute {Marquie) (18G1), 9 11. L. Cow. 440, 454, 456 (sebome 
eettlod in Chancery for the oducatiou and care of nn infant having property in 
England and Scouand; tutor dative in Scotland rretrainod froni^ proceedings 
in the Court of Session on tho ground that, ns to tho benniit of tho infant, there 
should be reciprocity of action between English and Scotch courts}. 

Id) May, Pnriiamontniy Pr.'iotico, 664. 

(e) In the trial of Earllluseell ( [1901] A. 0.446) theLord Chancellor presided 
as^i'd High Steward, which office is merged in the Crown; see YoL VI., p. 328. 

(/) Appollate Jurisdiction Act, 1876 (39 & 40 Yict. c. 59), s. 25. 

(r/) As constituted under tho provisions of tho Judicial Committee Act, 1833 
(3 & 4 Will. 4, 0. 41), and the Appellate Jurisdiction Act, 1887 (50 & 61 Yict. 
0. 70), 8. 8. 

(A) As defined by the Appellate Jurisdiction Act, 1876 (39 & 40 '^ot c. 50)^ 
a. 25, and the Appdlate Junsdiotion Aot, 1887 (50 & 51 Yict. o. TO), 8. 5. 

(0 See 1 Bl. Com., 14th ed., 350, and tide MAUiSTitATES. 

(A) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 98. 

(f) Ihid., B. 100. See, also, as to tho Lord Keeper, note (a), p. 65, ante. 
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(4) Palromgt of the Crown. 

100. The Lord Chancellor is patron of all tho Sing's livings of 
the value of £20 and under {m), and acts, by custom, independently 
of the Crown (n). He is visitor of all colleges and hospitals of royal 
foundation (o). 

(5) Miacellancoiu Juriediclion. 

101> Tho miscellaneous jurisdiction, derived from the fact that 
the Lord Chancellor represented the Crown before tho development 
of the various departments of government, has now been almost 
entirely delegated (p). Tho equitable jurisdiction as developed and 
administered in tho Court of Chancery is now vested in the High 
Court of Justice (q). 

His original powers as a member of tho Curia and the Court of 
Exchequer gave, him some powers, in common with the judges of 
the courts of common law (/■), with regard to the issue of writs of 
habeae corpus and prohibition (s), while the writ of ne excat regno 
was under his exclusive jurisdiction (0> He still has power to 
removo any coroner from his office for inability or misbehaviour in 
the discharge of his duty (u). His jurisdiction derived through 
the Crown when acting in its capacity of parens patrice, in matters 
relating to charities, idiots and lunatics, and infants, has been 
delegated to the High Court of Justice (v), and his former statutory 
jurisdiction in bankruptcy has been superseded (x). 

102. Except as expressly therein directed, the Judicature Act, 
1873, does not affect the office or position of Lord Chancellor, and 
his officers are to continue attached to him as if the Act had not 
passed. All duties which any officer of tho Court of Chancery 
might, when the Act came into force (namely, 1st November, 1875), 
be required to perform in aid of any of the Lord Chancellor’s duties 
may bo required to bo performed by such officer when transferred 
to the Supremo Court and his successors (y). 


(m) Campbell, Iiivefl ot tho CliaTicellorn, ed. 1813, Yol. T., 18. 

(n) AuBon, Law mid Custom of tho Conetitiition, Yol. IL, 53. Tho pTovisions 
of tho Jews Udief Act, IS.'IS (21 & 22 Yiot. c. 40), b. 4, should bo noted, by 
which tho oxeroiso of tho Crown’s occloBiasticul patromigo, and the faring of 
advico'hy a Jew to tlio Orowu or Loi-d Tieuteniint of Troland ns to disj^osols of 
offioes in tho Church of I'hif^laiul or Scotland, is prohibited. Sco also, to 
Jewish disabilities, iioto (u), p. 50, ante. 

(o) JJiydoll, Jus Sigilli (1673), 24 ; OampboU, Lives of the Chancellors, od. 
1843, Yol. I.. 10. 

! p) Sco titles roferred to in notes (t) and (v), wfin, 
y) Judicature Act, 1873 (3lJ .87 Viet. o. Oo), pb. 3, 16 (1). 

(r) Campboll, Lives of •tho Chanoollors, od. 1843, Yol. I., 12; Anson, Law 
and Custom of tho Couslitutiqn, YoL II., 152 ; Crowley’a Uaae (1818), 2 
Swon. 1. . * 

a) OamphoU, lives of the Chancellors, ed. 1843, Yol. I., 13. 
t) Ibid. 

v) Coroners Act, 1887 (50 & 61 Yict. c. 71), s. 8 (1); and see title Oonomens. 
M See titles iNFAirra; LtmATica Aifn I^maoirs of Uvsoirsm Mmi). As 
to Jus powers -with regard to petitions of right, see titlo CaowK PUAcrricx. 

(») By the early statutes relating to Ix^rapts n stunmury juriadictioii was 

g ’ven to tho Ohancellor without ri^t of appeal (see 3 Bl. Com., 14th oL, 428). 
)e as to the prosontpractico, title Bamkrttfiot ard Insolvukoy, YoL If., p. 1. 
(y) Judicature Act, 1873 (30 37 Viet. o. €6), s. 04. 
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Sect. 6.— The Lord Privy Seed. 

103. The office of Lord Privj Seal since the passing of the Grwi Flliyi-fltd. 
Seal Act, 1884, which renders the use of the Privy Seal in all coses 
unnecessary {«), is a purely honorary one. It usually confers ** 
Cabinet rank upon its holder, and has been utilised in recent times 
for the purpose of enabling a minister to be a member of that body 
without^olding an office to which definite duties are attodied. The 
office is ustlally unpaid (a). 

Upon appointment the Lord Privy Seal is required to take the 
oath of allegiance and official oath (h). 


Sect. 6 .—The Seci'etariatie), 

104. The ordinary method of communication between Sovereign The office of 
and subject is through a Secreta:^ of State (d). His Majesty’s Prin- ^ 

cipal Secretaries of State are five in number, namely, the Secretaries 
of State for the Homo Department, for Foreign Affairs, for the 
Colonies, for the War Department, and for India. Although the secre¬ 
tarial duties are divided among five persons presiding over separate 
departments of government, each secretary is capable in point of law 
of performing the duties of all or any of the departments (e). 

(z) The Great Soal Act, 1884 f47 & 48 Viet. e. 30\ a. 3, enacts that it shall not 
be necessary tliat any instrument shall bo passed under (ho Privy Seal. Although 
this section has now boon ropnalod by the Statiito Law llovision Act, 1808 (61 & 62 
Viot, c, 22), the necessity far employing tho Privy Seal in connection with the 
affixing of tho Great Seal has been rendered unnecessary by s. 2 (1) of the Groat 
Beal Act, 1884 (47 & 48 Viet. o. 30). Tts use as an authority lor tho issue of 
znonoy from the Exi'ho^uor has been superseded by tho priwtico of enmloying a 
royal order iindcr tho sign manual, coiintorsignod by tho Treasury. The above 
repeal does not rorivo the uso of the Privy Seal (soo p. 11, ante), and as to the 
abolition of tho officers of tho liOrd Pidvy Seal, soo ilid. 

(a) For the history of tho office, soo Anson, Law and Custom of the Oonstl- 
tution, Vol. IT., luO. The Lord Privy Soal is still virtute ojjkii indudod in tho 
oomraission of the peace in each county, riding, and division, and is a member 
of sevei'al hoards, such as the Local Government Board, which never meet (see 
p. 103, post). 

(&) Soo p. 24, ante. 

(e) For the history of the secretariat, see Thomas, History of Fublio 
Departments, pp. 23--36; Proceedings and Ordinances of the Privy Council, 
od. Nicolas, Vof. VI., p. xovii.; Harrison v. limh (1835), 5 E. & B. 344, at 
p. 352; EnHek v. Carrington (1765), 19 State Tr. 1030. 

(<2) Harrison v. Bush, supra. A communication made to a Secretary of State 
with reference to matters falling within the scope of his department is therefore 
privileged [ibid.; bat seo Blagg v. Sturt (1846), 10 Q. B. 899; affirmed Ex. Oh., 
ibid., W6). 

(e) Parliamentary Histo^, Vcd. XXXIIL, 976; Harrison v. Bush, supra. The 
lauuority of a Sed'etary of State is derived portly from the common law preroga* 
tivos of the (^wn which ho administers, partly from powers conferred upon him 
by statute. Such powers are almost invariably conferred upon " one of His 
Majesty’s Principal Secretaries of State.” For an exception, see the Petitions of 
l%ht Act, 1860 (23 & 24 Viet. o. 34), s. 2, whereby the duty of sobmittiug a 
peotion of right to the Sovereign is assigned to the Home Secretary. By me 
Interj^tation Act, 1889 (52 & 53 Viot. o. 63), s. 12 (3), unless the oontrary inten. 
tion appears, the expres^n "Secretory of State ’’is defined to mean ‘Sooeof His 
Mojes^s F^dpal Secretaries of Statie for the time being.” _ The ^t that the 
ofidoe is one, andihe division of its dntieB merriy one of convenience, is iliustratod 
by the footthat the xemovol of a Secretary of State from one department to another 
does not necessitate re-ricction in ^e event of his bemg a member of the House 
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105. The appointment, which is during pleasure, is made by 
grant ond delivery of tho seals (/), and upon appointment he is 
required to take the oath of allegiance and official oath (gt). 

106. The Principal Secretaries of Stale aro members of the 
Privy Council and of the Cabinet; they are also included in the 
commission of tho peace for each riding, county, and division {h). 

Each Principal Secretary is invariably assisted by a parliamen¬ 
tary under-secretary and a permanent secretary, or more than 
one such secretary may, it seems, be allotted to him in accordance 
■with the requirements of tho office (i). 

Not more than four of tho Principal Secretaries are capable of 
sitting and voting in the House of Commons at the same time (k ); 
and the same principle is applicable to their Under-Secretaries. 
Infringement of this provision entails liability to a penalty (2). 

107. A Secretary of State is responsible to Parliament, as a 
member of the Cabinet, for the advice which he gives to the Crown, 
for the administration of the department over which he presides, 
and for acts done under his authority (/;0. 

108. Tho personal responsibility of a Secretary of State to 
individuals in his official capacity is limited to cases whore such 
responsibility is expressly imposed by statute (n). An action will 
lio against a Secretary of State personally in respect of unlawful 
acts, resulting in injury to an individual, done by him personally (o), 

of Couinions (iiopi'osoiitiitiuii of tiio Pooplc Act, 18(i7?;t0 & Ul Yicfc. c. 102), b. o'2, 
Sebod. 11; and uco IJariunon v. JJuah (ISDCi), 6 D. & il. 814, at p. 882, and p. 40, 
ante). 

(./■) Parliamontiry llibtoiy, Vol. XXXlIf., 976 ; Jlari'ison v. Hush, supra. 
In maln/Y. Vurlisle (1606), 17 I. U. L. 11. 702, judicial notu'u wua taken of tho 
fact that a paiticular peraon was of State for Foreign AiTaii's in 1808. 

(y) Promissory Outlis Act, 1868 (81 & 82 Yict. c. 72), s. S. As to tlio 
manner of taking tho oaths, see tho Promissory Oaths Act, 1871 (81 & 86 Yicc. 
c. 48), 8. 2, and, generally, p. 24, aute. 

(A) See i)p. 37 ^ seq., ante; nnd ns to tho coinmission of tho poaco, Uurrison v. 
Bash, supra, at p. 358; Entkk v. Cirringlm (1765), 19 Stato Tr. 1080. 

(i) See os to the power of tlio Orowii to crento oillces, p. 41, ante. 

(A) Qoverumont of India Act, 1858 (21 & 22 Yict. c. lUC), b. 4 ; and see, 
geuorally, p. 39, aide. 

(1) See p. 39, a/de. 

(»i)’For the responsihility of ministers generally, see pp. 47 ei seq., ante. 
A Secretary of State ought not to diacloso tho odvico which ho givos to Iho 
Crown {Cwbett y. Grey (1850), 4 Exch. 729) 

(n) ^ as to tho Uomo Secretary, p. 82, post ; as to the Secretary for 

Furaigu Affairs, p. 86, post; as to tlie Secretary fur Wtu.’, p. 92, post; and as to the 
Socrota^ in Council for Lidia, see titlo Dkprndisnciks ajju Colonixs. For 
the liability of public officers-gonerally, see Yol. YL, p, 413, and note (t»), infra. 

(o) For the liability for unlawful acts of a public ullicor generally, see 2 Co. 
Inst. 186; Hawk. P. C. 43; 8 Bl. Com. 254; Feather y. It. (1865), 6 B. £ S. 
257; IlawUy y. Stselq (1877), 6 'Ch. D. 521; Hagers y, Jiajendro Butt (1860), 13 
Moo. P. C. U. 209, 236; Jtaieigh y. Ooschen, [1898] 1 Ch. 73. Where an act 
injurious to a foreigner, which might otherwise afford a ^ound of action, is 
done by a British subject outside the jurisdiotion of the En^ish courts, tho 
act, it previously authorised or subsequently ratified by tho Brituh Qoyorn- 
mont, becomes on act of state, and the private right of action becomes merged 
i& the interdationol question which anses botwoou the Oovenuueuts of the 
parties (Boron v. Denman (184^, 2 Exch. 1G7 ; FecdJter y. B., supra). As to. 
acts ol state generally, see VoL YI., p. 416, and title Pvvuo AvriiOBiTiss and 
POBUO OVFIOEHS. 
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or under bis direct authority (p). The rule does not extend to make 
a Secretary of State liable for ^rrongful acts done by his subordinates, 
unless the act complained of was speciJSc^ly authorised by the 
Secretary of State himself; such subordinates are the servants 
of the Crown, and thorefore neither the Secretary of State nor any 
other officer of the Crown can be made liable for the torts of such 
subordinates ($). 

109. An action will lie against a Secretary of State for breach 
of contract only in cases in which ho has made himself personally 
liable (r). The fact that a Secretary of State is intrusted with 
the distribution of sums placed at his disposal as head of an 
administrative department does not constitute him a trustee of any 
particular portion of such sums, so as to render him liable to be 
sued in an action for the recovery tliereof (j(), neither is there any 
duty upon him from which a promise to pay such portion to any 
individual may bo implied (a) ; ho is merely the agent of the Crown 
to distribute the funds intrusted to him (b). 

(pjTri«-ea V. /lalf/ux {Lm-d) (1709). 19 State IV. 1070, at p. H06 ; Ci^hett v. 
(ireij (1850), 4 l<!xch. 729; Saijr-e v. Rocliford{EarJ) (1776), 20 StateTr. 1280. Thus, 
an notion -will lie for (Ininugoa for trespass und false imj^iTisoumout { Utlke« v. 
/fali/ax {Lord), Tlie action was the sequel to the decisionscstabluihing the 

illegality of geuernl warrants, as to which boo noto (h) on p. 68, jposf. An action 
for trespass brouglit against a public officer in his official capacity will thoxuforo 
bo dismissed, and loavo to amend refused (Cowin// v. Hecreiary of Stale for War, 
Times, 23rd January, 1877, cited in Italeiyh v. Utachpi, [1898] 1 Ch. 73). In the 
latter case this coui-bo was adopted without prejudico to any right to bnng aa 
action against tho defonduilts porsonally. In Dickson v. Cimhermere (Viscount) 
(1863), 3 If. & i'. 527, it was held that an action will not lie against tho ^orotary 
of Stiite for War for causing tho lioutonant-colonel of a rogiinont to bo i-omovod 
fi-om Ilia offico by false diargoa, unless ho has acted dishonestly, and it was 
doubted whether such un action would bo muiiitainablo in any case. 

fy) Tho only reported instances of a Setiretaiy of liltata being held porsonally 
liaulo in tort appear to bo Wilkes v. Halt fax (Lord), supra, and Sayre v. lloch- 
ford (Eurt), supra, and compare Cobbett v. Urey, supra. Pot tho principlo upon 
whicn tho proposition in trie text is founded, see Lane v. Cotton (1701), 1 Ld. 
Haym. G46; Nicholson v. Mounsey (1812), 13 Itast, 384 ; 2’oZiin v. It. (186^, 16 
0.11. (n. s.) 310; Merwy Docks and Ifarhour Board Trusteesy. Uibbs (1866),L. E. 
m.L. 93; Dainh-idyev. Doaimasltr-Gcncral, [1906] 1 K. 11. 178, 0. A.; Jialeiyh 
V. Uoschen, [1898] 1 Oh. 73. Wliero a siiboiiUnato illegally docs an act autho* 
risod by a superior official to bo done in a legal manner, the si^rior is not 
liablo (o'Ayrne v. JIartinyton (Marguis) (1877), 111. E. 0. L. 445, Ex. Oh.). 

(r) Thoro apiwai's to bo no reported instanco of a ^ci-etary of Stato being so 
held liable in contract. I'or tho priuciple upon which the proposition in the 
text is founded, see Maeheath v. Daldimatul (1786), 1 Term Eep. 172; Palmer v. 
Hutchinson (1881), 0 App. Cos. 610, P. C. An officer of state can make no agree¬ 
ment in derogation of tho powers of tlio Crown {Oriint v. Secretary of Slate for 
India (1877), 2 C. P. D. 443). An action will not lie against a servant of the 
Crown for breach of warranty of authority to enter into a contract of service on 
behalf of tho Crown (Dunn v. Macdonald, [1897] 1 Q. B. 535, C. A.; bat seo 
Orakam y. Public Works Oommissioners, [1901)12 K. B. 781, and coses thoro cited). 

(«) GrenviUe-Murray y. Clarendon {&irl) (1869), L. E. 9 Eq. 11, See oIm 
V oL VI., p. 413. 

(a) Oicuey y. Palmeriion (Zord) (1822), 3 Brod. & Bmg. 21b, ^ Dallas, O.J., 
at p. 285 (action by executor of a rotir^ clerk at the War Office a^ust the 
Socrotary at War for retired allowance duo to him, the letiivd cle^. Judg. 
meut for the defendant, although tho money had actually been received by the 
fieoratary at War). See also Yol. VI., p. 413. 

(5) Kmloch y. Seer^airy gf State for India in Council (1882), 7 Gas, 619; 
Oid^ y. Palmeriton (Zord), supra, at p. 286. 


ttBOT.6. 

ThtSeera- 

tailai 


Breach of 
contract. 


Trusts. 
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Baor.Ci 110. As the ordinary channel of coznmunicatioii between 
The Secre* Sovereign and snbj cct, a Secretary of State is the instrument throi^h 
tailat . which the royal pleasure is legally declared (e). The seals which 
Theoe^ he coTitrols arc the signet, a second secretuial seal, and the 
tarlal Bcalg. cachet. 

The signet is affixed in the Foreign Office to instrnments which 
authorise the affixing of the Groat Seal to powers to treat and to 
ratifications of treaties; in tho Colonial Office it is affixed to 
commissions and to instructions. 

The second secretarial seal is affixed to royal warrants, and to 
commissions, and is employed only in the Homo Office and the Wax 
Office. 

The cachet is affixed to envelopes of letters addressed personally 
by the Sovereign to the head of a foreign State (d). 

Documents issued from the India Office are, it seems, not neces- 
sai'ily sealed with tho signet or tlie second secretarial seal, orders 
and communications sent to India being merely directed to be signed 
by one of the Principal Secretaries of State («). 

Apart from his custody of the seals, a Secretary of State gives 
formal expression to the royal pleasure by affixing his signature to 
documents and orders. Instruments authorising the affixing of the 
Great Seal to powers to treat and ratifications of treaties are 
countersigned by a Secretary of State, as are also various ro^al 
orders, warrants, commissions, and inswrnclions under the sign 
manual (/). Departmental orders and regulations issued by a 
Secretary of Stato aro signed by such Secretary (r)i). 


Rxceptional HI. The folloAving exceptional powers {inter alia) are vested in 
powera of a Principal Secretary of Stato:— 

** (!•) '-l-’be power to commit by warrant in case of high treason (h). 


(c) llarriavn y. Btuh (1H5S), 6E, &J3. 344, nt j). 332, 

(d) Ab to the use of tho sonla, eeo Anaon, Law ami Oufitom of the Constitu. 
tioQ, Ybl. II., 168. As to the dootrino of tho seals with reference to ministorial 
xesponsibility, boo Maitland, Constitutional Law, Si)3. 

(e) Qovornnient of India Aict, 1888 (21 & 22 Yiet. c. 106), s. 19. By s. 29 
tho appointment of tho Oovemor-Qeueral, governors of pi'osidonoies, and the 
Advocato-Qenoral, are to be made by His Majesty by warrant under the 
sign'mnuual. lieutenant-gorcmoTS of Provinces ore to bo appoiutod by the 
GovemoT-ticneral subjeet to His Maies^’s approval. 

(/) Anson, Law and Custom of wio Constitution, Vol. II., f>l. InstractionB 
to a colonial govomor are exceptional, inasmuch as they are sealed with the 
signet, but not countersigned {ildd., 62). As to a sign manual wairant as 
authority for affixing tho Great Seal, see p. 11, ante. 

(ff) Evidence of such Crdors and regulations may bo given (a) by the 
production of a copy-of thn Gazette purporting to contain such orders or 
regulations; (b) by the moduction of a copy of such order or regulation 
purporting to bo printed by tlie EIng’s lb::nter or under the anthoiity of His 
Mafesty’s Stationery Office; (c) by tlie pteduction of a copy or extract of such 
order or regulation purporting to bo certified by any Seoretai’y orlTnder- 
Socretary of State (see the Huoiimoutary Evidence Act, 18^ (31 dt 32 Tict 
c. 37), B. 2; tho Dooumentary Evidence Act, 1882 (4o & 46 Viet. o. B), s. 2). 

(A) Tf. V. Itowe (1695), 12 Mod. Eep. 82; £ntiek v. Carrington (1766), 19 
Bteto Tr. l029; Jt. v. tkepard (1798), 7 Term Hep. 736. The power of com* 
mitment is confined to oases of high treason. General warrants issued by 
a Seoreta^ of State to searoh for and seize the author (not named) of a 
seditiotts libel (XeocA v. Money (1765), 19 State Tr. 1001), to search for and seiaa 
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(2) The power by express warrant in writinc to order tfaftt letters ttaor* t, 
passing through the Post Office may be opened or detained (i); also The Beeie* 
by warrant to authorise such persons as he thinks fit to tarihti 

control of telegraphs in the interests of the public service (1;). 

(8) The power (when the Crown by Order in Council declares 
that an emergency has arisen in which such a course is expedient) 
by warrant to authorise such persons as he thinks fit to take 
possessiofi of any railroad or tramway, and of the plant belonging 
thereto (1). 

(4) The power, upon requisition by some person recognised by 
him as a diplomatic representative of a foreign State with whom an 
arrangement has been mode under tho Extradition Act, 1870, for 
the surrender of a fugitive criminal from such foreign Stale suspected 
of being in the United Kingdom, by order under his hand and seal 
to signify to a police magistrate (or certain other officials in appro¬ 
priate oases) tho fact that such a requisition has been made, and to 
require him to issue his warrant for the apprehension of the fugitive 
criminal (ni). 

(5) The power to confirm bye-laws made by local authorities for 
regulating advertising structures exceeding twelve feet in height, 
and advertisements wliich affect injuriously the amenities of a public 
park or pleasure promenade or disfigure the natural beauty of a 
landscape (n). 

(6) The power, by arrangement with the Board of Trade, to issue 

the papers of tho author (not named) of a seditious libol t. TTml 

19 State Tr. 11S3), and to soize tho ps^rs of the autlior (named) of a soditious 
libel {Entick v. Carrirv/ton (1706), 19 State Ti*. 1020) are illegal. 

(»■) Post Oifleo (Oilencos) Act, 1837 (7 Will. 4 & 1 Viet. c. 30), s. 26, vhich is 
repealed as from May 1st, 1909, when tho raferenco will ho to e. 60 (2) of tho 
Post Offico Act, 1908 (8 Edw. 7, c. 48); and boo title Post OirpioE. 

J s) Telegraph Act, 1863 (26 & 27 viut. o. 112), s. 62. Tlio warrant is only 
d for one week from its issuo, but aurconsivo worrunts may he issuod from 
week to week so long as, in the opinion of a Soerctary of Stato, tho omorgoiioy 
continues. QoTornniont departments have pi-iority for their messages when 
they roquiro it {ibid., s. 48); and soo title 'fKi.UGiiAFirs Anv Trlkphonks. 

(Q l^golation of tho Eorcos Act, 1871 (34 35 Viet. c. 80), s. 10. The 

warrant IB only ralid for one wcok, hut successive woiTants may no issued from 
week to week so long os, in tho opinion of a fi^oretary of State, the omorgonoy 
continues. Such compensation for loss or injury sustainnd hy tho exercise of 
this power is payable os may he agreed hotwoon tho porsou or body of persons 
whoso undertakmg hu been token possession of, or, in caso of dittoronco, ns 
may he settied by arbitration under the Lands Clausos Consolidation Act, 181a 
(8 & 9 Viet. 0 .18) {ibid.). TratHc for naval and milit ary purposes has pro^once 
over any other traffic whenever an order for the ombodiniont of tho militia is in 
force if a Soorotary of Stoto makes an oMer to that otfoct, whereupon an officer 
of Hir Majesty’s naval or military forces, acting under the autliority of a Secre¬ 
tary of State (or t^e Admiralty), may by wairant require that such ti-affic ns 
may he nweifled in the warrant may have inioiity over other traffic (National 
Defence Act, 1888 (51 & 62 Viet. c. 31), s. 4 (1), (2)). Such woiront is only 
valid for one month, unless ronowod {ibid., s. 4 (4)). As to compensation ana 
remuneration, see ibid., b . 4 (6), (7) ; and see title nOYAli PoBCES. 

(m) Extradition Act, 1870 (33 & 34 Viet. c. 62), sa 2, 7, 16 j extended as to 
the meaning of diplomatio representative,” and the jurisdiction con^rred on 
mogutratea and dieriffs, by the Extradition Act, 1873 (36 & 37 Vlot. c. 00), ss. 7,6 
respectively. Bee, generally, title ExTHArmoir Aim FudiTHTB OfFENDEss. 

(^ Advertisements Begulation Act, 1007 (7 Edw. 7, e. 27), ss. 2,6. Under s. 6 
Ihe Secretary for Scotland is substituted as to Scotiaud for a Secretary of State. 
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Sect, a. 
The Secre¬ 
tariat 


HiMcIlancoui 

powers. 


tnd collocii any c( the forms under the Gensas of Production Act, 
1906, as respects any factory, workshop, mine, or quarry; also, by 
a similar arrangement, to cause any statistical returns which he is 
authorised to obtain under any other Acts with regard to such 
matters or industries to be collected at the same time, and if con¬ 
venient on the same forms, as returns under the above Act (p). 

(7) The exclusive power to make rules relating to leave of absence 
(except in certain colonies) of persons employed in the public service 
of any colony (p). 

(8) As to all theatres, music halls, and other places of public 
resort as deHned by the Act being in use on tho 22nd July, 1878, 
and not under the jurisdiction of the Lord Chamberlain of the 
Household, tho power to consent to notices being given by the 
London County Council to tho owners as to alterations which the 
latter body may think necessary, under the provisions of tho Act, 
to remedy structural defects which may result in special danger 
from lire to the public (q). 

Also, as to all theatres not under the jurisdiction of the Lord 
Chamberlain, the power to rescind or alter any rules mode by tho 
justices of the peace at special licensing sessions under the powers 
of the Theatres Act, 1843; and to make other rules for the like 
purposes (»•). 

(9) As to compensation for damage done by persons riotously 
and tumultuously assembled together, thu power to make, revoke, 
and vary regulations respecting the time, manner, and conditions 
in and under which claims for compensation may be made (s). 

112. Powers are also conferred upon a Secretary of State as to 
a variety of miscellaneous matters ( t ). 


(o) Census of Production Act, IWOO (G li)<lw. 7, c. 4f)), s. fi, Tlio Boni-d of 
Ti^o, oftor consultation with the Soci'otarj of State, way make certain rules 
under the Act ( ibid ., b. 8 ). Tho interralB ijotwoen returns under the Factory 
aud Workshop Act, 1901 (1 ISdvr. 7, c. 22), s. 130, may bo the pamo aa for tho 
ccnsiu of produotion under the ahovo Act if tho Secretary of State so directs 

( ibid ., B . 10}. 

(p) Colonial Officers (Leave of Absonco) Act, 1894 (57 & 58 Viet, a 17), 
R. 1 (1). The excepted colonics aro those given in tho schcdulo, or in any Onler 
in Council extending the same (see Orders in Council, Stat, R. & O. Rev., 
Nos. Ill, 1050, extendii^ the Schedule to tho Transvaal, Australia, and 'ho 
Orange mver Colony). Persons employed as ahovo may not be absent except 
in accordance with the rules. 

(q) Metropolis Management and iiuilding Acts Amendment Act, 1878 (41 & 42 
Yict. c. 32), s. 11, as vu-tuaUv amended as to tho transfer of powers from tho 
Metropolitan Roard of Works by the Local Ooromment Act, 1888 (51 & 52 
Yict c. 41), 8. 40 (8). Tho consent of a Secretary of State is a necessary pro- 
limint^ to notice (tpia.). 806 * 0100 , gonorolly, title Thxatbes. 

(r) theatres Act,' 1843 (6 & 7 Yict. 0 . 08), s. 9, and see, generally, title 

(<) Riot (Dam^s) Act, 1886 (49 & SO Yict 0 . 38), s. 3 (2). Claims not made 
in accordance wim the reflations may be excluded (ibid.). See, generally, 
title CniMiNAi. Law and PBOcsnimE. 


(f) See titles Aliens, Yol. I., p. 301 ^atufalization); Aeucalb, Yol. L, p. 363 
(yiviseotion; wild birds); Building SoenmES, Yol. m., p. 821; Buhial and 
Obevatiox, Yol. m., p. 401; Cohuons, Yol. lY., p. 441; Oouimr Coubts 
(oommittals to prison): Criminal Law and Fbooedu re (convicts’pr^rty; for. 
(riture; costs of prosecutions; criminal lunatics; police; riot eto.); Eduoation 





^iB^i' li'-^htffid B^wia$0h»md qt th^v^mm 

8oB-®B0rr. l^Tht Attmuif-ihnertit ani Bt^ieitor-Oener^ ’ , ■;,' 

US. The King cannoii apjpew in his ow oovurts to 8 np»^lh& ^ 
intoreato ( 0 } in pe^-son, but jib repr^eaied by his attocney ^ 

bmra the tiUe of His Majesty's Attorney-General (e). 'zS?' 

The 4ibtomey-General Is . primarily on officer of ^e Cro«n, ftii4 Theittomei^ 
in that eenee only an officer of the public (d^, But, althoui^ he 

E erforms to sbme extent high judicial functions (e) at conunon law, 
eis, when exercising them, in no case a court m the ordinary 
sense, so that prohibition will not lie against him (/). 

In his absence or incapacity, the duties devolve upon the The Sdicitor* 
Solicitor-General ( 9 ), who also represents the Grown where distinct GcnvaL 
interests require to be separately represented (A). 


(iTuItutrial w&ools); Exflosivbs; Factoaibs and WoBKsnors; Hiouwats, 
CTKBET8 AND Bbidobb ; HusSAND AND WiFB (marmgos); Infants (employ- 
ment of children); Inns and iHNKBKFNits; iNTOZiOATiNa Liqvobs; Locad 
Govbknhbnt ; Lunatics and Persons of Unbound Mind ; Markets and 
Fairs; Master and Servant (councils of oonoiliation); Mbtrofous 
( police etc.); Mines; Poor Law; Prisons and Bbfobkatories; Pubdio 
Health ETO.; Bailwavs AND Canals; Street Traffic: Theatres; Tradx 
AND Trade Unions. 

(a) In B. V. Gregory (1672), 2 Lev. 82, a declaration guod dominut ran v^it 
atram domino rtge was allowed after some demur, but characterised by Hat.u, 
O.J., as “ well enough, but unmannerly.” 

(t) It. V. Auitin (1821), 9 Price, 142, n. "The Bing sues by his attorn^” 
ox "The Attorney sues for the Bing" are only different forms of expressing 
the same thing. It is tho Sovereign who, by his attorney, gives the court to 
understand and be informed of the matter wluoh is being bought to its notice 
(Willcea v. if. (1768), Wilm. J22, H. L., at p. 327; sec, too, A.-O.for /Wnc« of 
Wolu V. 8t. Auhyn (Bart.) (1811), Wight. 167). 

(c) Compare note (y), infra. 

yt) A.-G. y. Brown (1818), 1 Swan. 260, 294; B. v. Wdhea (1770), 4 Burr. 
2527, 2570. 

i e) II. y. CompirdUr-Oenfral ofPatenU, [1899] 1 Q. B. 909, C. A. 

/) Be Van Qddar'e Patent (18881, 6 B. P. C. 22, 27, G. A. 
y) The title seems to point to the fact that originally tho AttomOT-Qenoral 
represented the Crown in tho common law courts and tho SoUcitor-Gteneral in 
chanoory(Trt7Aea v.B. (176^, Wihn. 322, H.L., at p.330; 8.-G. v.Balh Corpora- 
fton (1849), 18 L. J. (w.) 276; 8.-G. v. Law Beotreioamnj Intereet Society (1873), 
L. B. 8 Exch. 233). Interpretation Act, 1889 (52 & 53 Viet. c. 63), deed not 
deal with t^Law OffloerB,buttheex]we8sion " the Attomey-Qeneral’’ is recog¬ 
nised in numerous statutw as inolui^g the SoUcitor^General in oases where 
such inclusion or subatiturion is necessary (see Grown Suits, &o. Aot, 1866 (28 
& 29 Yiot. 0 .104), 8. 5; Prosecution of Offenoos Act,' 1879 (42 & 43 Vict. c. 22), 


s. 9; Explosive Substances Act, 1883 (46 Yiot, a 3), a 9; Corrupt and lUeg^ 
Piaotioes Proventiou Act, 1883 (46 & 47 Yiot. o. 51), a 64; Official Secrets Act, 
1889(52&53Yict D. 62), 8.7(2); and Foreign Marriage Act, 1892 (53 & 56 Yict. 
(L 23], a 24). With regard to the Lord Advocate and the Solimtor-Qeneral for 
see the Coal tunes Begolation Aot, 1872 (35 & 36 Wot. o, 7 6), s, 73, and 
the Coal E^es Begulafion Aot, 1887 (50 & 51 Yiot. c. 68), s. 76. With regard 
to to Attomey-Gmeral and ^lidtoor-Oenend for Ireland, sesji^ Preyention of 
Chhne GEelsnd) Act, 1882 (45 ft 46 Yiot. a 25), s. 35, and ths fMuiiiiti Lsw and 
Prdoadtin flMand) Act. 1887 (50 ft 51 Yioti e. 20). s. 19.-. ffit to affect of 


r. Gedway Clwporoffoa (1829), 
ns and Oiuwu) (I860}, 8 Q !<• ' 


HO,.—VU, 


I, 1 Mob 95. 101, a.; A-d‘. v. 
Oas> 3^9; and aao ottter inalano^ 

if 
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Sbot. 7. 114. The Grown is represented by separate Law GfSeers for 

Legal Scotland, under the titles of the Lord Advocate and the Solicitor- 
Bepre* General for Scotland, and for Ireland by the Attorney-General and 
sento^es Solicitor-General for Ireland. There are also separate Law Officers 
etc. of the Lancaster and Dniham (t). The Attorney-General for England 

crown, precedence of the Lord Advocate, even on the hearing of Scottish 

appeals in the House of Lords (k). 

Appoint^nt 115, Dhe office is conferred by patent, and is held during 

rad niaiiei. Neither the Attorney-General nor the Solicitor-General 

for England may engage in private practice. The Attorney-General 
enjoys at present a salary of £7,000 per annum and certain fees, 
wlme the Solicitor-General receives £6,000 a year as salary and 
fees (a). 


TheAttonmj- 
General 
In the ooDrta. 


116. The Attorney-General is the head of the Bar (6), and has 

E recedence over all King’s counsel. Generally speaking, however, 
e has no greater legal rights than other members of the Bar, in 
so far that he or any person appointed to act for him must conform 
to Ihe rules of the court in which the proceeding in which he is 
engaged takes place, the courts exercising over him the same 
authority which they exercise over every other suitor or his 
advocate (c). He would not be permitted to prosecute any proceed¬ 
ing which was merely vexatious, or which had no legal object (d). 
Where a prerogative is claimed on bolulf of the Crown, it is for 
the representatives of the Crown clearly to establish it, whero they 
claim to be on a different footing from the subject as regards 
procedure (e), or, it seems, in any other respect. The opinion of 
the Attorney-General is, in the eyes of the court, entitled to no 
more authority than that of any other member of the Bar(/}. 
No general right of reply on the part of the Attorney-General is 
recognised by the courts (^). 


cited in Boborteon, Civil Proceedings by and againat the Crown, p. lo. See 
also JSlh'8 V. Bedford {Duie), [1899] 1 Oh. 494, 0. A., atpp, 504, 518; A,~0. v. 
Bkhtnond {Dtdce) (No. 2), [1907] 2 E. B. 940. 

(t) Seep. 76, 

V. Lord Advocate (1834), 2 Cl. ft Hn. 481, 485, H. L. 

(a) See Treasury Minute, Stih Jnly, 1895. Under Uiis regulation the salaries 
ol the Attorney and Solicitor General reapeotiTely were increased, fhe^ right 
to engage in private pnuitioe ceasing oontemporaneonriy. 

(5) B. V. (ampiroltar-Qeneral of Patent, [1899] 1 Q. B. 009, 0. A. See title 
Babbistxbs, Yol. ZL, p. 387. 

[«) E.g., the Attomey-Qeneial has no right to usurp the functions of the 
in directing the jury as to the law. 

(tt) B. T. Proaaer (1848% 11 Beav. 306; see also A.-ff. t. Home (1777), 20 
State Tr:!6Sl, at p. 740; B. v^ ATant (1820), 1 State Tr. (v. s.)il71, at p. 316; 
T<Mn V. B. (186^,‘32 L. J. (o. F.) 216, at p. 224. 

(c) A.-0. to the Prince Wcuee v. Croeman (186^, L. B. 1 Exoh. 381, at 
p. 386; and see Nireaha Tamdki v. Baker, [1901] A. Cl. 661, P. 0., at p. 676. 

{/) B. V. Bunt (1820], eupra. 

Ig) This is clearly so in the House of Lords (£«nl Advocate v. Bunglae (1841), 
9 Ol. ft Fin. 173, H. L.; see also (yOomuB r. B (1844}, 11 a ft Fin. 155, at p. 
185, H. L.). In the Eing's Bench the matter is doubtful. In B. v. Treaemg 
Commenonere (1851}, 16 Q, B. 357, the Attomey-Geneisl was heard in reply 
on his suggestion that the r^y should be.by consent, but on condition that it 
should 'be considered neither an exercise of the right on the part of the Crown, 



Pabt VI.—Thb Gbown and tb » Exacunm 


7 » 

AdmlssiDos by the Attorney-Geoersl bind the Grown se to matten OB’** ft 

of fact, but not as to matters of law (A). Iilgll 

It appears that the court has no j^wer to compel the Aitomej* 

General to be examined as a witness (i). 

117. The Attomej-General represents the Grown in the courts Grown, 
in all matters in which rights of a public character come into "T* 
question (A), and is, therefore, the representatiTe and legal adviser of 

all public departments which have capacity to sue and be sued (Q, 
as well as of departments which have no such capacity (m). Ha is 
a necessary party to the assertion of public righto even where the 
moving rarty is a private individual (n); though it is otherwise, it 
seems, vmere a public body (such as the London County Oounoil) 
are intrusted by statute with the control and management of 
matters relating to the public welfare (o). 

118. The Attome^F-General and Solicitor>6eneral are summoned, House el 
together with the judges, to attend the House of Lords at Uie 
beginning of every Parliament (|»). 

In peerage cases, the claim being made by petition to the Grown, Peerage oases, 
the petition is referred to the Attorney-General for report, and he 
may advise the Crown to refer it to the House of Lords, sitting as a 


nor an aoknowlodgmont on his port os AttomoT‘‘C(eneial that snch a right did 
not ezut; see too t. Canterbury {At chbtahop) (1848), 11 Q B. 483, at p. 560, n. 
For the ^aotico in revenue oases, see Ckan^ iMarquw) v. Mana Reienue 
Cbmmtsstonsrs (1851), 6 Ezcdi. 464, at p 478, and ^bwtson, Gml Fiooeedings 
and against the Crown, pp. 12, 13. With legnid to cnnunol cases, eee 
the resolnnon of the judges piinted in Tayloi on Endence, 10th ed., p 30i, n., 
“that in those Oio^ cases m which the Attorney-General and Solicitor- 
Geiuaal are personally engaged, a leply, where no witnesses aie called loi the 
defence, is to be allowed, as of right, to the counsel for the Crown, and no 
otoers '* ; see also title Babristers, Yol IL, pp. 411, 414, 41C 
(/t) A.‘Q. T. Bagg (1668), Hard. 126; Wall v. VemtngUm (1660), Koid. 170. 
(0 A.-C. T. Harm (1777), 20 State ’St. 661, at p. 740, os to the admibsibility 
of uo Sovereign’s eviaenoe, soe Yol. Y1, p. 410. 

{ft) See titles Charities, Yol. lY., p. 101; Luhatics and Persons of 
Unbound Mind ; Patents and Inven lions. 

(Q E.g,, the Board of Trade. 

(tn)[m the latter case the procedure ia by information, as to which see 
hue Drown Praoizqb. 


(r) A.-G. V. BhrewAnry {KtugalanA) Bridge Co (1882), 21 Oh. D. 762; A.-G. 
V. AthAvme Seareodum Orwnd, [1903J 1 Oh. 101; A.-0. v. WtmlMm Ilouee 
Estate Co., Ltd., [1904] 2 Oh. 34; Bmcer. PaddvngUm Botough Coumtl, [190J] 
2 Oh. 666, 0. A. The juiisdiction of the Attorney-General to decide in what 
oases it is proper for hirr> to sue on hehslf of relators is absolute {London Oounti/ 
Council V. A -G., [1902] A 0.166). As to relator actions generally, boo title 
PRAOxnai AND Frooedubb. 

(e) London Oomly Cowaal v. South MttropdMan Cat Co., [1804] 1 Oh. 76, 
0. A., where in an action by plaintifis against the company (incorporated imder 
nivate Aotsl for a dedaiBOon afSniung their righto to net gas metm on 
Bundoye, ana foe an injunotion xeetraining the defendants Iran interfering, it 
was hm that the Ationiw-GenMal was not a necessary party* 

(s) ^eyaresammonedaamembenoftheanoisiiteonct(Mtmrwii(40o.IiiBt.4), 

their placM being among snch persons ss ore under the degree of a toron of 

Faiiimnetit(Btot. 8lHiBn.8,e.lb(163^,s.8; House of Lttdr StondingUrders, 

6, 7i May, ^liameatary Practice, 198). Although they are sninmoned to 

Parhamccu, toeir opimen is not taken ty toe Bouse of Lords sitting as the 
..... . 


sitting as the 
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Committee for Privileges. On the hectinng of the petition Ihe 
Attorney-General attends as assistant to the committee (g). . > 

The Attorney-General acts as prosecutor both for the jGoiisa of 
Lords and for the House of Commona In the case of ofiEmces 
directly concerning the House, the House directs the Attorney- 
General to prosecute ; in the case of offences not directly concerning 
the House, the House addresses to the Grown a request that the 
Attorney-General be dkected to prosecute (r). 

119. The Grown, being always present in court, cannot be non¬ 
suited (s), but the Attorney-General has power to enter a nolle 
prosequi on any indictment (t), and can do so without calling upon 
the prosecutor to show cause why that should not be done, although 
in practice he summons the parties and hears them before granting 
a fiat (u). The right to enter a nolle prosequi extends to civil 
proceedings (v). 

120. In connection with the administration of the criminal 
law, the Attorney-General and Solicitor-General are included in 
the commission of the peace for every county, riding and division. 
The Attorney-General is instructed (tc?) to prosecute in important 
cases. He has the right to file criminal informations ex officio for 
misdemeanour (a). 

Trisi at Bar. 121- He is entitled to demand a trial .it Bar as of right (1) where 

(?) {Barony) (ISIS), i H. L. Oas. 507. It is said that tho 

Attorney-Goneiul is ealitled to sit within tho bar (t&id. 511, n.). Soe, genorolly, 
titles OouRTS; DioirxTiES. 

(r) May, Parliamentary Praotioe, 70, and Journals there referred to. 

Bro. Ahr. tit. Nonsuit, 68, though an informer suing qui tam could be 
(fliid); and see n. Yol. YI., p. 410. 

(t) For an early instance, see 4 Co. Inst. 20. 

(n) JR. V. Allen (1862), 1 B. d: S. 850. A nolle prota^ can only be entered by 
the Attorney-General, not by a private prosecutor {R. v. Dunn (1843), 1 Oar. & 
Kir. 730). It can be enters after, os well as before, verdict {R. y. Leatham 
(1861), 30 L. J. (a. B.) 205). 

(v) See if. y. Evans (1810), 6 Price, 480. As to discontinuance or other 
proceeding for want of prosecution or pleading by the Attonsey-Goseral, See 

A. -^. y. Farnkam Town (1669), Hard. 504 {quo warrantti ); B. y. Muskrs (1744), 
Park. 50 (mAw facias) ; A.-O. y. Richards (1790), 3 Aust. 753 (information of 
eeieuxe, where we goods seised were sofiering owing to delay by the Attorntw- 
Oteneral; the court granted the application to dismiss after notice to me 
AttOTney-General ana no cause shown); A.-Cf. y. (1818), 6 Fiiee, 85 
(wont of rmly by Attorney-General on an information; motion by defendant 
to '*go without day" adjourned to searbh for precedents); B.v. Slee(1825), 
M'C&e. St To. 361 (extent, want of reply by Attomey-Ctoneral; no reply by 
Attorney-General ordered without previous applioaaon for a reply to the 
Attomc^yGenwal); see also POo v. A.~Q. (1827)> 1 T. & J. 509 (answer to 
a Uil against the Attomey-Genwal ordered within a week, otherwise judgment 
m eovfMso ): S. y. May (1842), 9 M. ft W. 760 (role to show cause why the 
defendants ahould not on down the oanse fer trial diemieeed). For tonus of 
satisfaction warrant, wdle prosequi judgment, and confession, see Boberteon, 
Civil Prooeediugs by and upeinst the (Irownjipp. 218, 797, 800. 

(to) As4o the Direotor of Publio Froseeotions, see p. 78, post. 

(a) Com. Dig. tit. Information; 2 Go. But. 424; fits. Nat. Btev. 241 a, 
and eee title (SmenrAx. Law akv Pboohdubb. . 

(5) Crown Offloe Buies, 1606, r. 151 $ M, y. Johnson fl82S), 1 Stra. 643; 

B. y. Mfales (1728), 2 Sti-a. 810; Rowe y. Mrenton (1828), 3 Mm. ft By. (x. B.) 133; 



'pAtT 

i%t‘‘Crowa usi uitotested {c)j !I ha traiva &o tighti, he lB.^a]JI!lUad to 
have the vmm ahanged to any county in vhioh he etew te^ haye 
tlto eause triad ((Q. . \ 

122« The Attorney-C^eral performs administratiye functions 
in connection Tirith the grant of letters |»atent for inventions^ the 
discretion of the Grown being exercised through him. The 
ComptroU^r-Goneral of Patents, Designs, and Trade Marks may 
also apply either to him or the Solicitor-General for directions in 
any case of doubt and difficulty arising in the administration of 
any of the provisions of the Patents and Designs Act, 1907 (e). His 
certificate on fiat is necessary in many cases before proceedings in 
which the Grown may be interested can be initiated (/). His deci¬ 
sion is conclusive (^), so that no mandamus will lie to compel him 
to grant a fiat, except in the event of his refusing to hear 
an application (h). The fiat cannot, however, be arbitrarily with¬ 
held (»). 

m. The Attorney-General and Solicitor-General, the Lord 
Advocate and Solicitor-General for Scotland, and the Attorney- 
General and Solicitor-General for Ireland are members of the 
ministry, but not of the Gabinet(y). The Lord Advocate alone is, 
under we present practice, a member of the Privy Council. ^ The 
Attorney-General and Solicitor-Genoral for Ireland ore members of 
the Privy Council of Ireland. 

The acceptance of any of the above offices necessitates re-election 


Dixon V. Farrer j|1886}, 18 Q. £. D. 43, G. A. The application of the Attorney- 
General for a trial at bar cannot be refused, the court relying on his discretion 
(A .-0. V. fVahh (1S32), Hayes & Jo. 6o}. The rule for a trial at bar when granted 
on the appUcation of the Attomey-Oeneral is absolute iu the first instance (Grown 
Office Bmes, 1906, r. 161; Faddock v. Forrester (1840), 1 Mon. St Q. 683), but it 
is open to the other party to show subsequently that the Attorney-General has 
been mirinformed, and that the Grown is not interested, wheieumn the i-ule will 
be set aside {Dixon v. Farrer^ supra). The court may make the order at the 
instance of a private prosecutor, although the Attomey-Cteneral deoUne to 
interfere (And^on v. Oorrie (1894), 10 T. L. B. 383, 0. A.). The right to a 
trial at bar is not taken away by the Judicature Acts, the trial being now by 
• divisional court (Anderson y. supra; Dixon v. Famr, supra). 

(c) The interest of the Grown need not be such aa to affect the propofty of 
the Crown directly, or the property of the Crown as head of the State 
(DeHamonfs (Lord) Case (1700;, 2 Salk. 626; Dixon v. Farrer, eupra). The 
Attorney-General is entitled to a trial at bar where the interests of the Grown 
as Duke of Lancaster come into qiiestion (Brown v. Qranville (Lord) (1836), 1 
Ear. St W. 270). 

(d) Crown Suitst, Act, 1866 (28 St 29 Yict. o. 104), s. 46 (1); Dixon v. 
Ftarer, st^a. 

. (e) Patents and Designs Act, 1807 (7 Edw. 7, o. 29), s. 74; and see, generally, 
tides CbirnmHX am) LrcEsanv I^pebty; Patbsts aks IsvEimoin. 

(/) 1^ title OBABmxs, Yol. lY., pp. 313, 833. In the ease of a perition of 
rimt, &e fiat te that, (ff the Grown, and is communicated thxou|^ the Home 
Seoreiary. The funotion of the Attorney-General ia merely to advniefiie Crown 
as to whether the claim is one which ought to bo invostigataai fies title Obowht 
PSACTltai. 

(P) R. V. OamjAroSer-Oenerel of Patents, [1898] 1 Q. B.' 906, 0. A. f^JRmp»te 
Rmton (1866), 4 E. &.B. 869. 

.(M Rxpei/rfe iUWonjaitpra; Set parte (bst^lo (1868), 81. B. 0. L. 380. 

See title Oaowv FttAamn. 

See p. 88, ante. 
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to the House of OommouB (it), except where the holder of anjr oao 
of them, being a member of the House, Bubsequenily accepts aoy 
other of such ofSces (1). 

Sub-Seot. 2.—The AUomey-Oeneral qf the Duehy qf Laneaeter, 

124. The Attorney-General of tbe Duchy of Lancaster is ap¬ 
pointed by patent under the seal of the Duchy of Lancaster (m) to 
represent the interests of the Crown in respect of the Duchy (n). 
He has not precedence over any of his seniors at the Bar, except 
in the courts of the Duchy (o). 

12d. The privileges conferred by the patent are confined to the 
courts of the Duchy. The Attorney-General for tiie Duchy has 
therefore no power to exhibit an information in the High Court (p). 
In proceedings in the High Court the rights of the Crown are 
sufficiently represented by the King’s Attorney-General, if he is par¬ 
ticipating in the proceedings, whether tbe right be claimed under 
the prerogative of the Crown or in respect of the Duchy of 
Lancaster ($). 

Bub-Sxot. 3 .—The Attorney and Solicitor General of the County Palatine of 

Durham. 

126. In causes falling within the jurisdiction of the Chancery 
Court of Durham the Crown is represented by the Attornqir or 
Solicitor General of the county palatine of Durham (r). 

127. As to precedence and privileges, similar principles are 
applicable (it is apprehended) to the law officers of the Durham 
Palatine Court, as in the case of the Attorney-General of the Duchy 
of Lancaster («). 

126. Original writs and other judicial processes in the Chancery 
Court of Durham are no longer tested as formerly in the name of 


(h) SaooesBioii to the Orowa Act, 1707 (6 Ann. c. 41; o. 7, Biifl.), a. 26; and 
see p. 40, ank. 

(I; BepreBentation of the People Act, 1867 (30 St 31 Yiot. o. 102), a. 62, 
ScoM. H.; B^resentation of the People (Sootllm^ Aot, 1868 (31 & 32 Tict 
0 . a. 61, Swod. H; Bepxeaentation of the People (Irc^d) Act, 1868 (31 A 
82 yiot 0 .49), a. 11, S^ed. E. The duties of the liaw OCBoera in the Hjimae ol 
Oommons ate incapable of precise enumeration. Thw adyiae the Goyemment 
generally on l^gal questions and support them in derate whou Btt<^ questions 
ate undOT disoussion. 


, A.‘G. of Duchy of Lomeaxkir'r. Devonehire (Dultfi (1884), 14 Q. B. D. 196. 

(n) As to which, see 4 Cb. Inst. 206; Caee of the Duchy of Lancaster (1662), 
Plowd. 212; and p. 21T,post. 

(o) A.-'G. V. Dord Amoeate (183^, 2 OL ft Fin. 481, at p. 487, n., H. L.; 
Padaoek ▼. Forrester (1842), 3 MfU. ft G. 903, at p. 920, n. 

(ja) A.~G, qf Dut^ of Laneaeier ▼. Devonehire (DuAe), eupra. 'Where an 
actum was 1m>ught in the County Palatine Court lor the purpose of asserting 
the claim of the Crown to lauds alleged to be of the Duray, the question 
whether the proceedings ought to he ^ information, and not by omon, was not 
‘ decided lAi~G. of Duchy ^ Lemcaster v. London and North Wettem Sail. Co., 
8 Oh. 274, C. A.). 

(f) Se Kershane (1882), 21 Oh. X>. 613, 0. A. 

(r) As to the dmce^ Court in Durham generally, see titles Couats ; Pkao- 
ixcn Aim PaooEDUBE. 

(a) As to these, see supra. 



Pa|t TI.—The Oeown amd iihb ExEoynvi. If 

the bishop as owner of the franchise of 4he oofintj pa]atiiiB» bai in 9 m^T* 
the name of the Sorero^ (<> 

139. With the cononrrence of the Lord Chancellor of dreat eentotivet 
Britain, the Chancellor of the Palatine Chancery Court is empowered etc. of the 
by rules or orders from time to time to adopt all or any of the rales, Cnwa, 
orders, or regnlations made for the High Court of Justice under the 
Judicature Acts, with variations or additions necessary or proper 
for adapting the same to the business of the Palatine Court 

SuB'Seot. 4 ,—OtAer Offidt^. 

180. All persons appointed to act as solicitors on behalf of the Soiloiton to 
Crown under the directions of the Treasury, Inland Bevenue, or 
Customs Commissioners, or of any commissioners or other persons 
having the management of any other branch of the revenue («), 
may act and practise as solicitors in any place within the United 
Kingdom without complying with the conMions to which solicitors 
are ordinarily subject as to admission, certificates, or otherwise (a;). 

In addition to these persons, the solicitors to the Post Office, -^e 
Admiralty and the War Office are exempt from the provisions 
of the Bolicitors Act, 1848 (y). Solicitors to public departments, 
including the department of the Ecclesiastical Commissioners and 
of the Governors of Queen Anne’s Bounty (jg), and the clerks or 
officers appointed to act for the solicitor of any such public 
department, are generally exempted from the provisions of the 
Attorneys and Solicitors Act, 1674 (z). The person appointed by 
the Prince of Wales to act as solicitor to the Duchy of Cornwall is 
entitled to practise as such solicitor for the affairs of the Duchy 
without conforming to the regulations imposed upon solicitors by 
the Solicitors Acts (a). 


{t) Stat. (lS3d) 27 ^sa. 8, o. 24, 8. 3, and see YoL YI., p. 400; and as to toe 
revesting of palatine rights in the Grown, p. 216, post. 

(u) Palatine Oourt of Durham Act, 1889 (52 & 53 Viet. c. 47), s. 1. 

(ej Bevenue Solicitors Act, 1828 (9 Goo. 4, o. 25), a. 1. See also the Attorneys 
and mlioitors Act, 1874 (37 & 38 Yiot. o. 68), s. 12, and the Solicitors Act, 1860 
(23 ft 24 Yict. 0 . 127), s. 33. Pleadings ariivered by a person purporting to 
have been appoiuted sdwoitor on bdialf ol toe Grown under the dii^ons of the 
CommiBsioners of Inland Bevenue cannot be treated as a nullity b^uee they 
do not contain an allegation to toe effect that revenue matters are in question 
(Wai V. Taunfon (1830), 6 Bing. 404). 

(y) 6 ft 7 Yiot. a 73, s. 47. 

(s) 37 ft 88 Yiot. c. 68, e. 12. The section exempts olerlu or officers from too 
panftlfaW imposed upon persons who axe not duly qualifled, but does not 
expraeriy confer toe right to act and practise as a swcitor in any court. Such 
ri^ts axe expressly conferred upon persons acting as derks to the Solioitor 
and Assutant Solicitor of Oustoms wuh regard to any court, and upon sooh 
derks and upon any officer of oustoms wito regard to proceedings before justices 
(Oostonis Consolidatim Act, 1870 (39 ft 40 Ytot. o. 36), s. 273). See, too, as to 
derks or ofl^rs of toe Ooimaiesionera of Inland Bevenue, toe Inland Bevenue 
Begulatom Act^ 1890 (63 ft 54 Yiot. o. 21), s. 27. The Finance Act, 1806 
(60 ft 00 Yict. c. to), s. 38, confers t^n any person who Ims bm admitted a 
solkdtor, and is authorised by the Commissioners or theSoHdtor nf Inland 
Bevenue, the rmht of audience in any oouuty court in England or Izsltod; and 
oee^ oenmally, utie Soniovroas. 

(af Btannaxiee Act, 1855 (18 ft 19 Yict. o. 32), s. 81. ^ The Solidtor to the 
Xhicay ^ Lancaster has received no statutory recognition other than that 
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13L The Tieaaury Solicitor is a oorporatioa eoK 
fliylo beiug that of Solicitor for the affairs of Hie Majesty^ 
Treasury. He has perpetnal succession by that name, with a 
capacity to acquire and hold in that name lands, Government 
securities, shares in any public company, securities for money and 
real and personal property of every description. Be has capacity 
to sue and be sued, to execute deeds, make leases, to enter mto 
engagements binding on himself and his successors in office, and 
to do all other acts necessaiy or ex^dient to be done in the 
execution of the duties of his oflice (b). He has an official seal, and 
any document purporting to be sealed with such seal is receivable 
in evidence of the particulars therein stated (c). The Treasury 
Solicitor acts for the Crown in matters falling within his depart^ 
ment (d). He may also, by direction of the Grown, act in cases 
where a person in a public capacity is a party to proceedings in 
which the Crown has an interest (e). 

182. An assistant solicitor for the affairs of His Majesty's 
Treasury may, on b'^half of the Treasury Solicitor, take any oath, 
make any declaration, verify any account execute any deed, or do 
any act or thing which the Treasury Solicitor, in the exercise of 
his duties as Treasury Solicitor, is required or authorised to take, 
make, verify, execute, or do (f). 

133. The Director of Public Prosecutions is appointed by a 
Secretary of State, who may also appoint such number of assistant 
directors as the Treasury sanction (p). A person cannot be 
appointed to be Director of Public Prosccutious unless he be a 
barrister or solicitor of not less than ten years’ standing, or to be 
an assistant director unless he be a barrister or solicitor of not less 
than seven years’ standing (h). An assistant director may do any 
act or thing which the Director is required or authorised to do by 
or in pursuance of any Act of Parliament or otherwise (t). 


contained in the Intestates Estates Act, 1SB4 (47 & 48 Yict. o. 71), s. 8 ; and see 
Jn tha Qood$ of Beat, [19011 P. 338. 

b) Treasury Solicitor Act, 1878 (39 & 40 Yict c. 18), s. 1. 

■jj Ibid. 

[a) For his duties in oonneotion with the administration of the personal estate 
of intestates to which the Orown has become entitled, see the Trewuiy ftofioitor 
Act, 1876 (89 & 40 Yict. o. 18^ ss. 2,4, 7, and the rules dated. 26th April, 1877, 
made thereunder (Statutory Buies and Orders Bevieed, Yol. SIIL); Oourt of 
Probate Act, 1857 (20 & 21 Yiet. o. 77), s. 81 ,* and title DusOEirT Ann Pisi'm- 


BUTIOK. 

(e) He is, by virtue of his appointment, a duly qualified solicitor. A litigant, 
thorefore, for whom* he acts as solioitor by direction of the Orown, is entitled to 
recover costs (A v. Cantarbury (Arelibiahop), [1903] 1 EL B. 280, 0. A, at p. 292). 

(/) Troasuxy SoUoitor Act, 1876 (30 ft40 Ylot o. 18), s. 3. 

(y) Frosecntion of OBencos Act, 1908 (8 Bdw. 7, o. 3), s. 1 (1). The salary 
of ine Direotor and of such assistant direators as may be ap^mted is deter¬ 
mined by the Treasuij (ibid., s. 1 (2)). All auoh salaries and remxmeration, and 
any expimses inoutred in the ezecu^n of. the duties of the Director of PuUio 
Prosecutioiis whi^ are not otherwise wovided for, ars'to be paid out of mon^ 
piDvi^ by Parliament (ibid., s. 1 (3)). 

Ibid., B. 1 (4). 

(t) Ibid., a. 1 (6). For the powers and dutise of the Direotor of Ftiblio 
Praieeatione, see title OBocorAi^ Law ajtd PftooBmnMa ' 



OtBsim ■■'■ -^>',. 
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184. VUt Ottdal dolieitoi it not a legal nuneenta^ 
oi tbt Orowt-O'). , -:. f. ■.. 


Of thti Orow^'Cj). . 

105. Tbe ZiDg's Proctor represents the Grown in Admiral^ and 
matrimonial causes. The office is at present held hy the Treosuiy^ etc. of 
Solicitor. jffiowfia 


In Admiralty the King's Proctor acts for the Crown in pro- 
ceedings for the recovery of droits of Admiralty (k). Pxoctoa 

In matrimonial causes the court may in every case of a petition 
for a dissolution of marriage (1) or for nullity (m) direct all neces¬ 
sary papers to be sent to the King's Proctor, who is required, under 
the directions of the Attorney-General, to instruct counsel to argue 
before the court any question in relation to sudi matter, which 
tbe court may deem it necessary or expedient to have fully argued. 

The King's Proctor is entitled to be reimbursed the costs of such 
proceedings (»). 

The King’s Proctor has power to intervene at any time during 
tbe progress of a cause (o) or before the decree is made absolute, 
under the direction of ^ the Attoniey-General, and by leave of the 
court, in any suit for divorce, if he desires to allege collusion, and 
to ret^ counsel and subposna witnesses to prove it. ^ The court has 
power to order the costs occasioned by such intervention to be paid by 
the parties to the suit, or such of them as it may think fit, including 
a wife, if she have separate property. In the event of his ’costs 
remaining unsatisfied, he is entitled to bo reimbursed such part of 
them as may remain unsatisfied as part of the expense of his office (p). 

The King's Proctor may intervene to show cause against a decree 
nisi being made absolute, on the ground that material facts hare 
not been brought^before the Court (q). 


Sect. 8. —The Departments oj State, 

Sus-Seot. 1 .—In Oenerah 

136. The various Government offices and departments, through aoTemmeni 
the medium of which the general executive administration of the offices, 
country is carried on, owe their creation and present internal 


(j) Fat his duties, see title Coouts. . 

(«][ As to which see title Aduibalty, YoL L, p. 76. There axe no speoial 
proTuions deiJine with the praotice in such proceedings. 

(2) ^tiimoniu Chmses Act, 1860 (23 a 24 Viet. o. 144), s. 0; and see title 
Qpbbahd abd Wm. 

m) Idhtrimonial Oauses Aot, 1873 (36 & 37 Yict. o. 31), s. 1. 

Hatrimoniol Causes Act, 1860 (23 & 24 Yict. o. 144), s. 0. 

0 ) He may, under the direction of the Attomey-Oeneral, have the proceedings 
watohfid (Hudton v. Hvdaon (1870), 1 P. D. 65). 

' (p) Matxunonial Oauses Act, 1860 (23 & M Yict. c. 144), s. 7. 

w Ibid. The King's Proctor in mch case intervenoa as a member at the 
pubaCf and not in his official capoaity (Afusfers t. Jfatters (1864), 34 L. J. 
tV. It'. A A.) 7; Sititon r. Hvedaoa (1876), 1 F. P. 65; and see Lotmr ▼. Latour 
And Wrstott (1861), 3 dw. A 024; Boulton t. (1862), 31 L. J. 

4r. ic, A A.) 76; JBaietn v. Bouten (1864), 33 L. J. (f. k. A .128), Where he 

mi|^cnesunder s.7 of the Matrimonial Causes Aoi, I860 (23 A'34 o. 144), 

aUMihg 'eoUusioii, he may at the same time allege other matters in^Wppsition 
to t£e making the decree absolute {Jkting r. Boring (1868), L. B. 1P. &D. 631; 
OrBw/bed v. vrau^ord (1086), 11 P. H. 150). Por the piaotioe (m intsrventioa 
geastally, see title HoanAim Aim Win. 
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Skit. I organisation largely to the direct exercise of the discretionary 
The Depart* anthority of the Grown as head of the executive (r). But, though 
mente of this is so, the constitation of the more modem departments (e^, and 
State. the powers and duties of the various officers and fuactionariss of 
whom their staff is comi»Bed, as well in the modem as in the older 
departments, are now principally regulated by direct parliamentary 
enactment, or by Orders in Council issued under statutory 
authority. 

beads of 137. The heads and parliamentary secretaries of the political, or 
oflicea, j[|upo].|;{|n|;^ Government departments are members of the 

Cabinet or ministry, appointed by the Grown upon the advice of the 
Prime Minister (a). They are, therefore, not permanent officers, but 
owe their official existence to the continuance in power of the 
political i)arty to which they belong, and retire with every change 
of administration. They act as the spokesmen and defendersm 
Parliament of the departments which they represent, and determine 
the general nature of the executive policy which each department 
is to pursue. Moreover, being members of the ministry, they are 
responsible as a whole for the policy of the principal legislative 
measures introduced in Parliament, and which, when they become 
law, it will ho the duty of the various departments to administer (jb). 

The minor 138. The loss important departments are non-political—that is to 
offices. the head of the department is an ordinary member of the 

permanent Civil Service, having no voice or status in politics 
beyond that of the general body of the electorate of which he forms 
a unit. But if it be deemed expedient, a non-political may at any time 
become a political department by the appoinhnent of a parliamentary 
head (c), or the reverse may be the case, and a political department 
may he turned into a non-political department by the non¬ 
appointment of a parliamentary head. The latter power appears, 
however, to he seldom or never exercised. 

The Civil ^ 189. The permanent staff of every Government department 

Service. fg composed of members of the Civil Service, whose numbers, in 

the <Mse of the majority of the offices and departments, are 
reevuited by a system of open competitive examination held under 
the supervision of the Civil Service Commissioners, appointed for 


(r) TboM, the proeent constitution and otgausation of the War Office is 
cdituely duo to the exetdse of the discretionary autixority of the'Crown, though 
the delegation of the powers of the Crown as to the supreme nnmmand has been 
expressly ai^orised by statute. See Yol. "VI., p. 418, and, as to the winutitntin,, 
of the War Office, pp. 92 et w., po 9 t. 

(() ^.g., the Boaid <dl Education (see Board of Educoiaon Aot, 1809 (62 4b 63 
Viot e. 3S\ the Board of Agriculture and Fisheries (see the Board of A^oul- 
tiire Act. 1889 (62 & 63 Viet. e. 30), and Board of Agricaltnre and ISeries 
Act,1903(8Edw.7.c.31)). 

(а) See pp, 34 et eeq,, ante. 

(б) As to tiie advantages said to he gained by the comhinatiQn of a parlta- 
n^tary head with a pwmanent staff. Me Bagehot’s Eng^ Conetitation, 
SOI H leg, 

(ej 'Jam, the OommissioDfirB of Woods and Forests have recently become a 
Ppuiual dmitment to some extent by the indnsioii of ^ Freri^t ^ Uia 
fioard of Agrioultuxe and Fisheries as an. as ojkid Commissioner of Woods. ' 



^ Part VI.~Thb fHs Bxjscquyi!. 

&at purpose by Chrder in Conneil, and aoeording to miss and r^ula* 
tions prescribed by the Order (<0* 

' The arsons successful in the oompetitiye eiaminations 
lor the uvil Service pass through a period of probation (e), and 
when finally appointed hold ofiSee during the pleasure of tilie Cl^wn, 
and are therefore dismissible at any time without cause assigned (/). 
In practice, however, they are invariably treated as permanent 
ofiScials holding office during good behaviour, and are not removed 
except in eases of misconduct or inefficiency (p). 

140. Except where they are expressly provided for by statute, the 
salaries of civil servants are regulated uy the Grown in the exercise 
of its discretionary authority, and are such as may be appointed by 
Order in Council (A), or allowed by the Treasury. The^ appear upon 
the annual estimates, and are therefore subject to criticism, altera¬ 
tion, or disallowance by Parliament (t). Though their appointments 
may be conferred through the medium of the heads of their 
respective departments, all members of the Civil Service are servants 
of the Crown, and no contractual relation exists between them and 
the heads of the departments, and the latter cannot therefore be 
made liable in an action for the recovery of salar;^, the proper and, 
in general, the only remedy being by petition of right (y;; nor is he 
liable for their torts, unless the particular tort has been specifically 
authorised by him (k). 

141. Whatever their political opinions may be, the members of 
the Civil Service ought to remain free to serve the (rovernment of 
the day without unnecessarily exposing themselves to public 
charges of inconsistency or insincerity. It is therefore provided 
that any civil servant seeking a seat in the House of Commons 
must resign office as soon as he has issued his address to the electors, 

(d) The present Cunuoissionprs (two in number) weiw appointed by Older in 

Council of tiie 12th August, 1907, the first Commissionor being empowered to 
appoint sudi assistant examiners and others as may ho required, and any Com- 
nussioner now and horeidtor to be appointed may, with the previous approval of 
the ^asury, authorise in writing the Secretary to the CSvU Service Commission 
to act as » Oonimisaioner for any period during the absence or any vacancy in 
the office of Commissioner. • 

(e) l^is is (under the present rules) in general six months (see Order in 
Goonoil, 21at May, 1855), but a second diyidon olork is to bo rogardod as accepted 
by a department if ho lias served twelve months therein, and a record has been 
mode by the head of the department that hia service has been approved (see 
Order in Council, 29th November, 1898, s. 10). 

’/) See p. 22, of»#e. 

y) As to what constitutes misbehaviour in office, see p. 23, ante. 

^) E.g.t tile salaries of second division clerks by OidOT in Council, 2lBt 
December, 1907. 

(0 A lai^ number of offldal salaries came under the review of a Committee 
of ^ House of OommoDB in 1850. For the report of tho Committee and 
xeoommsndations made, see Parliomontoty Papers, 1650, Vol. XY. Whore it 
is desired to censure the conduct of the executive Ghrmniaant in any d^art- 
ment, ffiie is fsequentily effected by a motion to roduee the lalary of a paxtioular 
.officer, oc the amount to be voted for eiq>enditaro by a partioul^deparianent. 

Oidley v. Paknertton {Lor^ (1S22), 8 Brod. & Bing. 275; lea title Oaow* 
P&AiOXKqL As to the nght of dumhnal, see p. 23, ante. 

(k) See YoL Yl., p. 413. 



Salaries. 


Civil 

servants in 
Parliament 



89 


CoNSTlTUnOKAL 


Bm/TtS. or in any other way annonnced himself as a candidate for 
The Depart- election (t). Certain otlicers in pablic departments are also expressly' 
mentBof debarred by statute from sitting or voting in the House of 
State. Commons (»t); but no restriction is placed upon civil servants 
generally with regard to voting at parliamentary elections. 

SttH'Sect. 2.—TAe Ifme OJJice. 

The Home 142. The Secretary of State for the Home Department, apart 
Seoretaiy. from the matters which are especially assigned to his department, 
performs all the functions which fell to the Sing's Becretu’y before 
the present departmental organisation of the executive came into 
existence. He is first in precedence among the Secretaries oi 
State (tt), and all matters which are not peculiarly appropriate to 
the other departments fall within his province (o). His powers and 
duties are derived from three sources, from his person^ relation* 
ship to the Sovereign as his secretary, from the fact that he is the 
instrument through which the royal prerogative is mainly exercised, 
and from the authority conferred upon him by a large number of 
statutes. 

TheHouw 143. As a departmental officer the Home Secretary presides 
Offloe, oyer tjio Homo Office, ond is assisted by two under-secretaries, one 
permanent and one parliamentai-y; by three assistant under¬ 
secretaries, and by a large staff of clerks (p). 

The Home Office is now concerned almost entirely with England, 
but the affairs of the Channel Islands and of the Isle of Man fall 
within the scope of the Home Department {q). 

CommuDioa- 144. The Home Secretary is the proper and usual medium of 
tion betwMD communication between Crown and subject, and signifies the pleasure 
Crown both to individuals and to departmeuts. He notifies 
to certain great officials matters of State intelligence, -such as 
declarations of war, treaties of peace, and births and deaths in the 
Boyal Family (r). Addresses-and petitions to the Grown in person, 


Q) Soe Older iu Council, 29tii November, 1884 {London Gazette, 1884, p. 6779), 
approving a Treasury minute of 12th November, 1884, to the effect etatw in the 
text. . 

I m) See note (m), p. 40, ante, and title Pabliament. 
h) Anson, Law and Custom of tho Constitution, 2nd od., Yol. II., 220. 

0 ) '■ The Home Office is a kind of lesidu^y legatee " (Lowell, Government of 
England, Yol. I., 10.5). 

[p) The o0ice is divided into thrM main divnuone, criminal, domestio and 
geiioral, and eontams a number of department to which inspectors are attached, 
such as the Pod^ry Dopaj^ont and the Prison Oommissiou. Inspectors are 
also appointed under tlie Beformatory and Industrial Sbho^ Acte, the Aliens 
Act, and the Cruelty to Aniinals Aot^ os well as inspectors of coal and 
metalliferous mines, of em^oaives, of anatomy, and of counW and borough 
oonstabolary. Seo titles iUXbns, Yol. I., p. SOI; Awmam, Yol. 1., p. 368; 
Explobivxb; Paotobies axx> Wobkbuops; Mnms, MixebaZiS, aitd Quabbies; 
Pbibonb abb Bbpobmatobies ; etc. 

(s) As to Sooiland, see p. 98, post, and as io*Ireland, p. 90, poeA. Pomal 
gkpvBBsionof'^thtwiU of uw Onwa, in matten relating to lirfiwd, is given 
thmOjA the Home Office. 

<r) The dascifioation is adopted from Anson, Law sad OwtoB oi the Oqiii* 

•tiromiSi Sad ed., Yol. II., 928, ^ d se;. 



as offi| 0 «ed to tibe Crown in Conndl, are r^ved .and^ tranantitted 
by nun (i)., Thna, petitiona for the exeroiso of the jveroga^^ of 
mercy are addressed to him (a); and where a subject d^siaio "" 
prosecute a claim against tbs Crown, the petition of right by whiflb wMw 
proceedings are commenced is lodged with turn (b). 

In the majority of cases in which formal expression ia to be given 
to the will of the Sovereign, it is the duty of the Home Secretary 


to eause‘’the necessary document to be prepared, and to counter- 
sim it^o). 

He 18 the proper medium of communication between the 
Sovereign and the Church (d). 

145. The Home Secretary is primarily concerned with matters intarasi 
of administration affecting the internal well-being of the country, 

so far as such matters have not been especially delegated to other 
departments, and he has large powers of administration, supervision, 
and control under a variety of statutes (c). 

He is ex oficio a member of the Board of Trade, the Local 
Government Board, and the Board of Agriculture and Fisheries (/). 

146. The maintenance of public order falls within the depart- ifsintonuiiM 
ment of the Home Secretary (a). His powers in this respect may 

be classified as follows:— o «. 

(1) He has power to commit persons charged with treason (A), 


(s) Anson, Law and Custom of tho Constitution, 2nd ed., Vol. II., 229. 

(a) The Criminal Appeal Act, 1907 (7 £dw. 7, o. 23). expressly enacts (s. 19) 
that nothing iu the Act contain^ shall affect the pTerogative of merov, but gires 
pover to the Se<»«tcu 7 of State, if he thinks fit, either to refer the whole case to 
the Court of Criminal Appeal, or to refer to that oourt for its opinion any point 
arising in the ease with a view to the dotormination of tho petition. 

(h) Soo title Orowk Paaohos. No action lies against tire Secretary of 
State for rofasing his flat (Irwin v. Orty (1862), 3 F. & F. 635). 

(c) Three clas^ of royu warrants are submitted to the Sovereign from the 
Home Office. (1) Warrants of various kinds whioh are pi-epared at the Home 
Office for His ^jesty^s signature, and are countersigned and sealed by the 
Home Secretary. (2) Waixants which are prepared at the Grown Office, on 
instraottons from the Secretary of State, for &e passing of letters patent imder 
the Great Seal. These] waiTants, which constitute tho authority of the Lord 
Cha"OffVloT for the sealing of lettm patent, ai'e countorsiraed by the Secretaiy 
of State, but are not sealed by bim. (3) Warrants under me royal sign maquiu 
fof some special purpose in oonnoction with the Boyol Family, snoh as the royal 
consent to a marriage, and royal warrants conferring the title of Princess Boyal 
at ot'Boyal TTi ghnaML These are not oountersigned by the Secretary of State, 
and ore passed under the_ Great Seal in the same way as letters patent. The 
only seal which is in use in the Home Office is the second secretarim seal. 

j r* .j ._a 1 *. t. * ' — A1 


[., n. 363; BuiLuzira 
, Vol. ITL, p. 401; 


(e) See titles Auemb, Vol. L, jp. 301; Ahimals, Vol. I., n. 363; BuiLUZira 
SoocKt^ Vol. in., p. 321; Bttbtal aku Obem;atioh, Vol. ITL, p. 401; 
CmbmifS, Vol TV.-, p. 441; BzvLostVES; Faoiobies add Wqbkshopb; 
lavAim: IhtozioaIiivo Liutroiis; IjOoal GovEmnoii^; Mabpkts jam 
Fazos; UAsrga. Ain> SsavAinF; Mums, Minbbals, anp wabaspp; Pbisokb 
AHW'B jtvdasiUTOBiBs; Pmnio Hbapth; Tuxatoes; ana the index to the 
gtefe4«fy.Eules and Orders,'‘Home Office.” 

/) As to which, see pp. 102<tM2.,poi(. Those boards never meet mpraotieeb 
a) BarHaoa (1865), 5 E, A Bv 844, at p. 363. 

A) Seep. 68, oiita and Vdl. TLi pp. 845 ti1^,0BQ(prA1>LAW ah9 
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Sect. 8. 

Tbe Depart- 
mentf of 
State. 

Fowen of 
Home , 
Becrctary. 


and may obtain the high prerogative writ ne esi!4at regno to keep a 
subject within the realm (i), and he is entitled to employ part of the 
sum placed at the disposal of the Secretaries of State as secret 
service money. 

(2)^ The powers and duties of a Secretary of State nnder the 
Foreign Enlistment Act, 1870 (k), are intrusted to the Home 
Secretary; he admits foreigners to citizenship (2); grants certificates 
authorising proceedings against foreifpers charged with offences 
under the Territorial Waters Jurisdiction Act, 1878 (m); in^rses 


warrants to apprehend fugitive offenders under the Fugitive 
Offenders Act, 1^1 (n ); and receives requisitions from diplomatic 
representatives of foreign States for the extradition of fugitive 
criminals, and authorises the issue of warrants for their apprehen¬ 
sion (o). ^ He also has power to frame rules with respect to 
immigration boards, and appeals against the refusal of leave to 
land in this country (p); to make expulsion orders (q), and to 
authorise the payment of expenses incurred in deportation and in 
the maintenance of persons pending deportation (r). 

^pointment (8) In connection with the judicial administration, the Home 
M^MgiBteatcs Secretary advises the Crown on petitions by borough councils lor 
a grant of a separate commission of the peace (s), or of a separate 
court of quarter sessions (t), and appoints stipendiary ma^strates (a) 
and recorders (6), and also the metropolitan police magistrates (c), 
and the assistant judge of the Middlesex Sessions (d). He approves 
tables of fees framed by quarter sessions for clerks of the peace (e), 
and has power to order that clerks of the peace and clerks to petty 
sessions be paid by salary instead of by fees (/). He also ' 


(•) This is so stated by Anson, Law and Custom ol the Constitution, 2ud ed., 
YoL n., 233: 1 Bl. Com. 266. The wi-it was first om^oyed as between subject 
and subject in the xeign of James I. (see Lord Bacon’s Ordinanoos, No. 69, where 
it is stated that the writ will he isaura by the Lord Ohanodlor " upon prayer of 
any of the Principal Seoretaiies of State without oause diowing or upon such 
infonuation os ma lordship shall think of weight"), and is now employed 
only in oases which come within the provisions ol s. 6 of the Debtors Act, 1869 
(32 A 83 Viet. 0 . 62) {Drover v. Beyer (1879), 13 Oh. D. 242, 0. A.). 

(A) 83 & 34 Yiot. 0 . 90. See title Cbimiitax. Law aitd PnoaKDOiiE. 
h) Naturalization Act, 1870 (33 Yict. o. 14); see title Aubks, Vol. L, p. 801 

m) 41 A 42 Yiot. o. 73. 

n) 44 & 46 Yiot. o. 69. 

[o] Extradition Aot, 1870 (33 & 34 Yiot. o. 62); and see title ExTBAomoK 
ANu FtJorriVB Ofkekders. 

p) Aliens Aot, 190S (5 Edw.*?, o. 13), s. 2 (2). 
iflhid., B. 3 (1). . 

V) Ibid., 8. 4 (l); and see title Auenb, Yol. I., SOI. 

(e) Municipal Coipbiatious Aot, 1882 (46 A 46 Yiot. o. 60), s, 166. See titles 
LoOAl'Q oVKBinCBHT ; MAeiSTOATSS. 

(0 Ibid., 8.162. 
d) Jbid„ 8.161. 

6) Ibid., 8.163. 

c; Metropolitan Police Acts, 1820—-1895. See capeoially 10 €teo. 4, o. 44: 

2 ft 3 Yiot. 0 . 47; Metropolitan Police Oouits Aot, 1839 (2 ft 8 Yict. a 71), and 

3 ft 4 Yiot. 0 . 71 (now repealed). 

(d) Middlesex ^ions Aot, 1844 (7 ft 8 Wet. o. 71). s. 8. 

(a) Summary Jurisdietion Act, 1848 (11 ft 12 -Yioi o. 43, s. 30); Summary 
Jurisdiction Aot, 1857 (2D ft 31 Yiot. o. 48, s. 3). 

(/) Criminal Justice Admimstration Act, 1861 (14 ft 16 Yict. o. 66), s. 9. . 



J*A,BT VI.—Toe Crows akd the Execwpive. 

power to make lagalations as to the ratea and aealeit of eoats of ' BtoTt.a 
proseoators and of witnesaee in criminal proseentione (^)* 

(4) The general supervision of the police is intrusted to tiie 
Home Secretary, Trho advises the Crown as to the appointment of 
inspectors to inquire into the staff and efihiiency of the police p<^oa, 
in every county and borough, and issues certiffcates for grants 
from- the Treasury towards the expenses of mamtaining such 
police (il). He has powers to take measures for the suppresrion of 
riots (i), and he may direct that special constables be sworn in, 

and that persons who are otherwise exempt from serving os special 
constables may be called upon to serve (&). 

(5) The general supervision of reformatory schools (Q, of PriaoMeto. 
industrial spools (m), of criminal lunatics (n), and of prisons (o) 

falls within the department of the Home Secretary. 

147. The Home Secretary is not capable of suing or being Legal 
sued in his official capacity (p). prooeedtags 

Statutory powers conferred upon a Secretary of State in connec* 
tion with the taking of proceedings are exercised by the Home 
Secretary in the following cases:— 

(1) He may authorise persons to take proceedings in a county inebriates, 
court for an order for the payment of expenses incurred in relation 

to the detention of a person m a State inebriate reformatory, where 
it is made to ^jpear that such person has real or personal property 
more than sufficient to maintain his family (g). 

(2) He may recover penalties in cases where undertakers enter Houaing 
upon the dwelling of any working man within the administrative 
county of London, contrary to the provisions of the Housing of the ®‘“**"* 
Workmg Glasses Act, 1908 (r). 

(3) "Where an expulsion order is made in the case of an alien, he Bxpubios of 
may pay the whole or any part of the expenses of or incidental to aliens, 

the departure from the United Kingdom and the maintenance until 
departure of such alien and his dependants (if any). If an expul¬ 
sion order is made on a certificate given within six months after an 
alien has last entered the United Kingdom, the master of the ship 
in which he has been brought to the United Kingdom, and also the 


(ff) Oriminal Justice Administaration Act, 1851 (14 & 15 YicL a 65), s. 5. See 
title OKHuirAL Law asd PaooxnuBE. 

(A) Oounty and Borough Fdlioe Act, 1856 (19 ft 20 Viot, o. 69), ss. 15,16. The 
control of the central autnorily oyer the jralice is pzineipally derived from this 
Act, which does not apply to the metropolitan police district or to City of 
London. Ihe metropouliu police distnot is more directly under the control of 
the Home SecMiary under the Metropolitan Police Acts, 1829 to 1605. Bee, 
generally, as to pohee, title PouoB. 

(t1 Under the Army Act, 1881 (44 ft 45 Viet, o. 68). 

'k) Speoial Oonstables Act, 1831 (1 ft 2 Will. 4, c. 41), ss. 2, 3. 
i) Befonnatory Bi^ola Act, 1866 (29 ft to Yiot. o. 117). 

m) Indusfxial Sthools Act, 1860 (29 & 30 Yiot. c. 118). 

n) Othninal Lunatic AsylumB Act, 1860 (28 ft 24 Ybc. o. 76). 

0 } See especially the Pnron Act, 1877 (to A 41 Yiot. o. 81), and titte Paisoi^s. 
(p) See generaly pp. 66 et seg., tofe. For an action in ton i^n^^he Home 
Bemetaiy petsonalfy in respect of acts done under a general order, see v. 
Orm (186(n, 4 720. 

(n Inebriates Act, 1888 (61 ft 62 Yiot. e. 60), s. 12 (2) (a). 

(fj 3 Edw. 7, 0 .80, ss. 2 (1), 16, S^ed. (9). 
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taor. a liftMter of any ship belonging to the same owner, are liable to pay to" 
The Depart' the Secretary of State, as a debt dae to the Grown, any siune so paid 
menta ol by the Secretary of State in connection with the alien (e). 

State. ^ 

Sub-Sbot. a —The Foreign Office. 

148. The Foreign Office is presided over by the Secretary of State 
for Foreign Affairs (t), assisted by a permanent and a parliamentary 
nndor*Becretary (a). 


SectetoTy 149. The Secretary of State for Foreign Affairs is primarily 
of state for responsible to the Crown 0) and to Parliament {c) for formulating 
aMm conducting the forei^ policy of the country. He conducts the 

correspondence with foreign Governments and with the British 
representatives in foreign countries, and the diplomatic and con> 
Bular services (d) are subordinated to his department, private as 
well as public interests being equally within the scope of his 
activity. He has formal duties in connection with the reception of 
the representatives of foreign Governments and in presenting them 
to the Sovereign. He cr tne permanent under-secretary is usually 
present when matters of state are discussed between the Sovereign 
and a foreigu minister, or a foreign Sovereign, or his representative («). 


.laTiadlction, 160. In addition to matters relating to countries which are not 
subject to the Crown, the relations between the Government and 
semi-independent States or protectorates which are not closely con¬ 
nected with any British colony, such as Egypt, fall within tho 
department of tho Foreign Office, as do also the relations of British 
colonies with foreign States. 


tSuB-SBOT. 4 .—The Colonial Office. 

161. The Colonial Office is presided over by tlio Secretary of 
State for the Colonies (/), assisted by a permanent and a parlia¬ 
mentary under-secretary The degree of control exercised by 


Aliens Act, 1905 (6 Edw. 7, a 13), s. 4; and see A.-Q. v. Sutcliffe, [1907] 
2 K. 13. 997. And see title Aliens, Yol. I., 103. 

As to his appointment and status ^norally, see p. 65, ante. 1^ is not 
capable of suing or liable to be sued, feretory of State for Foreign Affaire ▼. 
Charkewarth, PUlivg <9 (Jo., [1901] A C. 373, P. C., was a suit for compensatjiQii 
for lands token undw the qiecial proTisions of the Indian Land Acquintion Act, 
1894, s. 6. 

(a) For the staff of the office «nd the division ol busmees, see the Foreign' 
Office Guide. 

(&} The relations of the Secretary of State with the Grown ore psxtionlarly 
intimate owing to the direct influence exercised by the Sovereign upon the 
conduct ef foreign affairs. See, as to the treaty-making pewer, Yd. YL, p. 427. 

(e) FOrliamentaxy control over the Secretaiy of Shite is less etxiot than in 
the case of other hera of executive departments, owing to the seoreov neoessaryto 
the conduct of foreign aflaiTS. See Lowell, Govemment of England, Yol. I., 87; 
Todd, Faxliamenta^ Government in England, ed. Walpole^ YoL L, 128. 
id) See Yol. Yl., pp. 428 at etg. 

•> («) StapylUuL George Oannisg end Sie-Ti^, 433, cited Anson, Law end 

Oustom of the Oonstitution, ed., Yol. ZL> 43. 
f/) As to his i^ointment and status generally, see p. 66, ante, 
fe) For the staff of the Colonial Offloe and thedivuion of business, see ibe 
OoT<^ Office Guide. 



igiRp CftoW iom fBU fixEctmti, 

^ Ootonial Office varies aec^rdutg to the fbrm of goTemnMait ol the 
different ooionies and dommiona of the Crovn (k), 

ScB-SsOT. 6 .— Tlie India Office. 

152. The Secretary of State for India is appointed by the 
Crown, on the advice of the Prime Minister, under the powers con¬ 
ferred upon the Grown by the Government of India Act, 1858 (i), 
by which the Government of the territories formerly in the posses- 
Bion of the East India Company were transferred to the Crown. 

He is a member of the ministry and of the-Cabinet, and is subject 
to the statutory disability common to all the Ftinoipal Secretaries of 
State, which debars him from sitting in the House of Commons 
if four other Principal Secretaries of State are members of that 
House (A:). 

158. The Secretary of State for India acts, as to matters 
relating to India and falling within the scope of his authority (Q, 
with the advice of. the Council of India, which consists of such 
number of members appointed by the Crown, and being not less than 
ten and not more than fourteen, as the Secretary of State may from 
time to time determine (m). The Secretary of State is president of 
the Council, with power to vote and to appoint a vice-president (n). 

154. The Secretary of State is assisted by a permanent and 
also by a parliamentary under-secretary. 

155. The salaries - enjoyed by tho Secretary of State and his 
nnder-seoretaries aro directed to be the some as those paid to the 
other Principal Secretaries of State (o). 

156. Subject to the provisions of tho various Acts relating 
thereto, tho Council of India, under the direction of the Secretary of 
State, is to conduct tho business transacted in the United Kingdom 
relating to tho Government of India (p); special provision is, how¬ 
ever, made in cases rendering the signature of a Secretary of State 


(A) See Yol. YI., pp. 421 e< eeq. And nee, generally, title Dbfemdkbcies 
Aim CoinmEB. 

(t) 21 & 22 Yict. c. 106, s. 6, wbich provides that in cose the Sovereign aliould 
he pleeeed -to appoint a fifth Z^ndpal Secaretory of State, there is to be paid to 
the utter and to hia under-secretanea the same yearly salaries as aze paid to the 
other ^Mncipal Secretaries of State. The salaries of the Secretaries of State are at 
present £6,000 per annum, and are placed on the estimates. The permanent 
aeoratariea receive salaries of £2,000, and the parliamentary secretaries £1,600, 
which also oome upon the estimates. 

(A) See p. 60, ante. This disaMity also applies to the uuder-secvetarics of 
the Seozet^ at State (see thtd.!. 

(l) The.powere aze o^etred by the aovemment of India Act, 1868 (21 & 22 
Y1^ o. 106), and various eubs^nent Acts rdatiug to Indio. See, generally, 

Dv^smuoraiss asd CoumBs. 

(m) Council cl India Act, 1607 (7 ISdw. 7, o. 36), a,. 1. See also title 
PvnmENOiEs AMU Oonomus. 

(a) Government of India Act, 1868 (21 & 22 Yict. c. 21. ^ to suits 

W and against the Secretary of State ior India in Connril, see BobelHson, Civil 
JErooeedings by and against the Otovm, pp. 26 et trq, 

(o) Saewd. 

(p) Ooveinment of India Act, 1838 (21 ft 22 Yiot. o. 100), a. 19. 
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necessary to the validity of various documents issued by the Lidia 
Office (q). 

157. The permanent staff of the India Office is composed of 
permanent members of the Civil Service holding office under the 
Crown during pleasure; and the Office itself is, for the purposes of 
transacting ordinary routine business, divided into a variety of 
departments (r). 

Suii-S£crr. C.—S’Ac Admiralttf. 


Board ot 158. The affairs of the Navy and of the Hoyal Marines («) are 
Admiralty. administered by the Board of Admiralty, which consists of the 
Commissioners for the time being for executing the office of Lord 
High Admiral (t) of the United Kingdom (u)» with the addition of a 
Permanent and of a Parliamentary and Financial Secretary. 

The Commissioners are appointed by patent, and consist of the 
First Lord of the Admiralty, four naval or sea lords and a civil 
lord. The First Lord is a member of the Cabinet, and is responsible 
to the Crown and to Parliament for all the bosmesa of the 
Admiralty (a;). The administrative business is distributed by the 
First Lord among the lords and the Parliamentary and Financial 
Secretary (y). The Admiralty establishment is divided into 


{a) Soe Oovernmont ol India Act, 18o8 (21 22 Viet. o. 106), bs. 3, 19, 

and as to deeds, contracts, bonds, delMMitaros, cbcqnes, drafts, orders for money, 
or othor documents formerly required to be signed in a particular manner, 
but which may now be signed by any two moinbctB of the Council and counter, 
signed by the Secretory of State or his Under-Secretary or assistant Under- 
Secretary, see the India Stock Oertifloate Act, 1863 (26 & 27 Yict. o. 73), s. 16. 

(r) Soe os to the permanent Civil Service, p. 80, ante. The deportments at 
present existing ore—CorresTOndence, Accountant-General’s, Funds, Store, 
Begistry and B^rd, Medical Board, Audit etc. 
m Army Act, 1881 (44 & 45 Yict. o. 58), s. 179. 

(<) Fur the history of tho office, see Stubbs, (^onstitational History, Yol. 11., 
289; Select Fleas of the Admiralty (^Iden Sue.), Yol. L, lutrod.; Thrlng, 
Criminal liOW of the Navy, 4. Tho Lord High Admiral is recognised in the 
statute 31 Hen. 8 , o. 10. The office has been in commission since 1708, 
except for a short period in 1827, when it was thought necessary^ to declare 
&at all powers and privileges granted to Commissioners and all duties impo^ 
Ujpon them should extend to the Lord High Admiral for the time being 
(Admiralty Act, 1827 (7 & 8 Qeo. 4, o. 65), s. l). For the statutory dedaration 
ot the power of Gommissionors to exercise all the powers of the Lord High 
Admiral, see the Admiralty Act, 1690 (2 Will. & Max. boss. 2, c. 2 ). 

(u) For tho style and title ot the Commissioners, soe the laterpretation Act, 
1889 (24 & 25 Yiot. 0 . 6 .^, s. 12; Admiralty Act, 1832 (2 WiU. 4. o. 40), ss. 1, 7; 
Admiralty Lands and Works Aot, 1864 (27 & 28 Yiot. o. 57), s. 2; Admiralty 
Powers, «c. Aot, 1865 (28 "& 29 Yiot. o. 124), B. 2; Admiralfy Suite Act, 1868 
(31 & 32 Yiot. 0 . 78), a. 4. 

(is) The patent amointing the OommiBsioners confers muaI roqionsibility upon 
all the members. Tne sole responsibility of the Firsi Lord was first offld^y 
laid down in an Order in Oouncdl of . 100110 x 7 14St, 1869, was recognised by 
the OommiesioDera appointed in 1688 to inquire into the dvil and ptofesdonal 
administration of the naval and milit^ departments as being clearly eetablished 
as regards ordinary matters of adirinistration, although the evidence disclosed 
considerable diflerenoea of opinion as to ^the xespozuAility of naval lords a« 
regards the consultative functions of the Oommissionera upon queations of 
p<M^. Bee Beport of the OOsuausioiieri, 1890, Parlumentaty Flaper, C. 6079, 
p. rt. 

(y) /Mi., p. viii. 
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d^artments (a), for saperintendenee of one or more of which each • & 

naval lord, the Civil Lord, and the Parliamentary Seeretmy are TlMjlMVttt- 
severally reaponsible (&), The Permanent Beeretary is reeponeible niiiW'ef 
for the correspondenoe of the office, for the discipline of the civil 
establishments in London, and for maintaining a general continuify 
of administration on the advent of a new Board (6), wMch is also 
seoored by the fact that while the offices of the First Lord, the Civil ' 

Lord, &nd the Parliamentary and Financial Secretary are political 
offices, the holders of which retire npon a diange of Govemmenti 
the naval lords do not necessarily retire in snoh oaseCc), 

159. The powers and duties of the Commissioners may be ezer< Powen and 
oised by any two or more of their number (d). They hare power by daHas. 
agreement to purchase and take lands requisite for His Majesty’s 
naval service, or for the use of any force or department in the 
employment or under the control of the Admiralty (e). They have 
also power under special Acts to purchase and take lands com¬ 
pulsorily (/), and for such a purpose the provisions of the Lands 
Clauses Aot8(y) are incorporated(k). Lands vested in the Admiralty 
for the time Ming are held by the Lord High Admiral or the Com¬ 
missioners for the time being, in succession, in trust for the Crown 
for the public service, according to the nature and tenure of such 

(a) For the dietributioii of busineeis among (ho various departments, see 
Bejrart of the OommiasionerB, 1890, Parliamentary Paper, 0. 5979, App. iii. 

n) IJM., p. i*. 

le) For the right of the Oommissionei'B to sit in Parliament, see the Admiralty 
Act, 1832 (2 & 8 Wm. 4. o. 40), s. 1. 

(d) Two Commissioners are substituted for three as refmrds all acts which 
were before the paseingof the Admiralty Act, 1832 (2 £ 3 Will. 4, o. 40), requir^ 
by any Act of Parliament to be done by three or more OommisBionors (tiid., 

B. 6). For their power to execute deeds, conveyances, leases, contracts and 
other instruments, see ibid., s. 7, and as to oomnusaions, warrants and orders!, 
see the Admiralty Act, 1827 (7 £ 8 Geo. 4, o. 65), s. 3. 

(e) Admiralty Lands and Works Act, 1864 (27 £ 28 Yiot, o. 67), s, 3. For tho 
purpose of such purchase and takuag the Lan^ Olauaes Acts are incorporated so 
far as they apply to the purchase or taking of lands by agreement (At'd., a. 4). 

{/) Sudi powers ore contained in the Admiralty (Signal Stations) Act, 1815 
(66 Geo. 3, c. 128), with respect to signal stations; Coastguard S^ioo Act, 

1866 (19 £ 20 Yict. o. 83), s. 6 ; Defence Act Amendment Act, 1864 (27 £ 28 
Yict. 0 . 80) ; and Naval Works Act, 1895 (58 £ 69 Yict. o. 35). Powerfi under 
a.spe(^ Act are not to be oxeroised after the eviration of five years from tiie 
pusing of smih Act (Admiralty Lands and Works Act, 1864 (27 £ 28 Yict. 

0 .57), B. 6); and see title OoMFvnsoBV Fubobasb ov Lahu Aim CoMPKKSATioir, 

Vol. YI., p. 1. 

M For the statutes iucLudod by these words, see the Interpretation Act, 1689 
(52 £ 53 Yiot. c. 63), s. 23. 

(h) Admiraliy Lands and Works Act, 1864 (27 £ 28 Yict. c. 67), s. 6. The 
Admiral^ are expressly exempt from the neceraltyof giving bonds (a 21) and 
from lial^ty to pwalties (as. 24, 25). The Commissioners may withdraw a 
notice of intention to take lands oompulsorily within two months alter the 
giving of Budh notice fiUd., a. 6), but nothing done under this section is to 
pivjumoe any dUim of any owner at person^ inierestsd in such lands for 
emnpensation or damage oooasioned by the giving of sodk notice (ibfd.). For 
Ihs provisions of the DaQways Gauses Consolidatioii Act, 184^8 £ 9 Yiot. 
c. 20), and the ]^wayi Clatises Cemsolidation (Scotisnd) Act, 18451(8 £ 9 Yict. 
c. 33}, whidh are to be inoorporatea in roeoial Acts, iee Admiralty Lands and 
Worni Act, 1864 (27 £ 28 Yi^ o. 67), s. 7, and for the provisumB of those Aabt 
as to woxIdb, and as to the tempohoy occupation of land^ ibid., a 8R 
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Scot. 8. la&^s and the estate, tern or interest acquired by the Admiralty" 
The Depart* therein (i). The Admiralty has all such powers of management ana 
ments of leasing and all each other ^wers and rights as would be had in 
State* relation thereto by any indmdual holding the same for such e8tate« 
term or interest as the Admiralty haye tlierein (/t). 

Judicial 160. The Commissioners may administer oaths and act as 

powen. justices, and all statutes made or to be made for the proteotion of 
justices of the peace in the execution of their office extend to the 
Commissioners and to all constables and other peace officers acting 
under any warrant or authority from them (1), 

Dockyaids 161. The Admiralty has power to appoint harbour^masters, under 
and harbouii#. gf King's Harbour-master, to superintend the execution 

of tho rules regulating the uso of dockyard ports (m), The Admiralty 
may retain control over the whole or part of any harbour, port, bay, 
estuary, or navigable river, in or adjoining to which tWe is a 
dockyard, victualling yard, steam factory yard, arsenal, or naval 
station, where such retention is deemed necessary in the interests of 
tho naval service (n). 


Oreenwich |02. The government of Greenwich Hospital smd of its schools 
iioBptai. belonging to the hospital is vested in the 

Admiralty (o). 'J'he Commissioners may permit the temporary use 
of the hospital for tho purpose of the naval service or of any 


(i) Ad^ralty Tjonds and Works Act, 1864 (27 &28 Viet. c. 67), s. 9. For 
tho proviHions nHth to tho solo of siipeifluotis lauds, see ibid., as. 14—10. 

(A) ibid., s. 10. Admiralty Powers, &c. Act, 1866 (28 & 29 Viet. c. 124), 

8 . 1 . 

(/) Admiral^ Act, 1882 (2 Will. 4, c. 40), s. 6. The Admiralty Powers, &o. 
Act, 1806 (28 & 29 Viet. c. 124), s. 6, provides that superlnteudonts of roj'al dock* 
yards shall be jostices of the peaco in reapeot of offences specified in the Act 
and all matters relating to the naval sorvico, and the atores, provisions, and 
acoonnts thereof. 


(m) Dockyard Ports Begulation Act, 1866 (28 29 Viet. c. 12^, s. 4. 

(n) Harbours Transfer Act, 1862 {25 & 26 Viet. c. 69\ s. 9. The Act trans¬ 
ferred to the Board of Trade powers formerly exercised by the Admiralty under 
the Preliminary Inquiries Aot, 1861 (14 & 16 Viet. o. 48); Harbours, Docks, 
and Piers (fiansos Act, 1847 (10 & 11 Viot. o. 27); Bailways Olauses Oonsolidav 
tion Acts, 1846 (8 & 9 VicL oo. 20, 33h Tnunways (Ireland) Aot, 1860 (23 & 2i 
Viot. 0 .162), 8.41; Qeneral Pier and Harbour Act, 1861, Amendment Ao^ 1363' 
(26 & 26 Viet. o. 19), as ’well as the powers as to publio harbours oontained in 
the PaUio Harbours Act, 1806 (46 6eo. 3, o. 163), and as to ballaat oontained 
in the Harbours Act, 1814 (54 Qjpo. 3, o. 169). Holyhead and Forteatriok 
harbours are vested in the Board of Trade by the Harbours Tnuister Aot, 1862 
(25 & 26 Viot. 0 . 69). s. 1?; and the Thames and the Mersey are expressly 
excepted from the ti’ansfer to the Admiralty effected by the Aot (<6t‘d., a. loj. 
Tho Admi^ty has the same power os that possessed by Hie Seorem^ of Stans 
for War under the kd^ilitaiy Limds Aot, 1802 (66 & 66 Viot. o. 4^, ss. 14—18, to 
make bye-Jaws goteming. the use of lands (includiog the bed of the sea of. 
tidal waters) appropriated for any puiposo of the royal navy (IHlita^ Lands 
Act, 1900 (63 & 64 viot. o. 66)}. As to colonial docks, see Cloloiual Do<£s Loans 
Act, 1866 (28 & 29 Viot. o. 106). 

(o) Qi-oenwich Hospital Aot, 1865 (28 & 29 Viot. o. 89). Ihe Admiralty has 
the light, atiet the lapse of ett and a half jeon, to pay or oredit the roMUO or 

part thereof d the estate or effects of a deceased omoeir, seaman, ot msxine, 
whua have been reoeived by the Admiralty, to the aooooht Of the iQoraitiil, 
(Bevenoe 4^t, 1889 (62 A 63 Viot, 9 * 42), s, 3D)« 
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de|)fariiiient ol His Hajesty^B Qovernmast or for lha of 

petaonaeng^ajd 19 seafariog porstuis (|)). 

The Admiral^ has fcha enuusive right to toublish tha Naatieal- 
Almanack (g). 

With re^rd to the oonstrnotion of tramways, the Admir^ty has 
the same right to obtmn provisional orders (r) as the Secretary of 
State lor War («). 

The Adtniralty has power to take proceedings against any person winlM' 
who establishes a wireless telegraph station or instals or works any tdegrapby. 
apparatus for wireless telegraphy in any place or on board any 
British ship without a licence from the PoBteaBter-General(0> 

163. The Admiralty has power to institute actions, suits, or 
proceedings generally in respect of matters relating to their rights, prooeodingi. 
powers, or duties, or in respect of property vested in them or under 
their control, in like manner (as nearly as may be) as if the question 
in dispute wore one between subject and subject (a). Such, proceed- 
i^B are not affected by any change in the individuals who hold the 
office of commissioners (b). The Crown may, nevertheless, if so 
advised, proceed by information (c). The Admiralty are liable to 
pay and entitled to receive costs according to the ordinary law and 
practice (d). Thus, the Admiralty may recover damages in an action 
against shipowners for negligent management of a ship containing 
Admiralty stores (e ); they may take proceedings in the Admir&lty 
Court against a vessel for damages for collieion (/), and may enter 
a claim against a fund paid into the Admiralty Court in a suit for 
limitation of liability (g). 

The Admiralty may bring any action or suit in relation to lands 
vested in or purchased by the Coiumissiouers (h), or to lands con< 
traoted to be purchased or taken by them (i) under statutory powers, 
and may bring any action of ejectment, or other action or suit for 
recovering possession of lands, and may distrain and sue for arrears 
of rent {k). They may bring any action or suit in respect of tres¬ 
pass or encroachment upon such lands (1). 


[pS Qreenwicli Hospital Act, 1869 (62 & 66 Viet. c. 41), s. 7. 

9 ) Nautical Almanack Act, 1828 (0 Oeo. 4, o. 66). 
r) Naval Works Act, 1899 (62 & 63 Viet. c. 42), s. 2. 
a) Military TiamwayB Act, 1887 (50 & 51 Yiot. c. 65). 

Wirdesa Tdevraj^y Act, 1904 (4 Edw. 7, o. 24), s. 1. 

(a) Admizalty Suita Act, 1868 (31 & 32 Yict. c. 78), s. 3. TLe section deals 
principally actions relatuc to naval stores, but its terms are wido enough 
to ini^de almost every cause of action. 

(b) Admiralty Lands and Works Act, 1864 (27 & 28 Yiot.' c. 57), s. 11; 
Aamiralty Powers, Ac. Act, 1865 (28 5b 29 Yict. o. 124), s. 2; Admiralty Suits 
Aot, 1868 (31 5b 32 Yict. o. 78), a 4. 

(e) Ibid., s. 7. The ptexogativos of the Crown are espi-esaly preserved by s. & 

idq Ib%d.i B. 6* 

M JdimraJty CbmmiMionen r. McGregor, Gm A Co. (1885), 1T. L. B. 679, C. A 
If ) 1% (1907), 24 T. L. B. 270. 

(1886), 11 F. X>. 72; The St Paul. [1908] P. 320. 
nV Aitodralty Fowen, 5ba Act, 1865 (28 5b 29 'Viot. c. 124^ f. 1. 

{<} Admiralty Ltmds a&d Works Act, 1664 (27 ft 28 YicL o. 57), s. li^' 

(kj Per the speeiBl provieioUB with regard to recovery of posseauon of laada 
SM Adaabwlty Leads asd W<ttks Act, 186i (27 ft 26 Tm o. 57), as. If, 18, 

(9 JMifcy a 11* 
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Smt. 8. 164, The Admiralty are not liable to be sued except with reapeot to 

Hie Dqiart' lends ;'the remedy in other eases (i! any) is by Mtition of right (m). 
muitt of In suits relating to lands the Admiralty may defend (n) any action 
State. or suit, and are liable to pay and entitled to receive costs according 
to the ordinary law and practice (o). 

. Sub-Sect. 7. —TIte War Office, 

War Oflioa 165. The present interior organisation of the War Office dates 
from (he year 1904, when the system of dual control exercised since 
1866 (p), with regard to military administration, by the Secretory 
of State for War (q), and the Commander-in-Chief, gave place to the 
present distribution of administrative duties between the Secretary 


a Afl in Churchward t. B, (1865), L. B. 1 Q. B. 173 (petition of right for 
of contract in respect of carriage of mails); Stevoardt ds Co. v. B. (1900), 16 
T. L. B. 153, 17 T. L. B. Ill, 0. A., and auh nom. A.-0. v. Stewards di Co. 
(1901), 18 T. L. B. 131, II. L. (breach of contract in regard to the supply of 
stores); and Yeoman t. .S., [190^ 2 K. B. 429, 0. A. (demurrage). As 
rogams liability for torts, see Yol. Yl, p. 416, and lialeigh y. Oosehen, [1898] 1 
Oh. 73. 

(n) Admiralty Lands and Works Act, 1864 (27 & 28 Viet. o. 57), s. 11; 
Adnurolty I*owers, &c. Act, 1865 (28 & 29 Yict. o. 124), s. 1; and see, as to 
Oreenwicnllospital, the (heenvich lloroital Act, 1865 (28 & 29 Yict. c. 69), ss. 62, 
53, 54. It has oeen thought that the above i^visions do not give an absolute 
right to sue the Admiralty; see Bobertson, Oivil Proceedings by and against the 
Grown, 32, 39, and the unroported oases there cited. 

(ol Admiralty Powers, &o. Act, 1865 (28 & 29 Yict. o. 124), s. 2. In Williams 
V. Admiralty Commissionera (1851), 11 0. B. 420, decided upon similar provisions 
in the now r^aled statute 1 & 2 Qeo. 4, o. 93, it wm suggested that in w action 
against the Cummissioners in their official capacity a copy of the writ should 
be served upon each of them. In practice, no doubt, the Treasury Solidtot 
would accept service. See Bobertson, Civil Proceedings by and against the 
Crown, 40. For the powers and duties of the Admiralty as regt^ naval 
matten mneroUy, see title Botai, Foboes. 

(p) Before 1855 the control of milit^ matters was divided hetwoen a variety 
of Mpartmentfl^ and the consentient inefficiency revealed by the Crimean wr 
led to oentraUsation of the various duties in the War Office under the dual 
control of the Secretary of Staie and the Oommander-in-Chiof (see Boport of (he 
War Offic^BeconstitUtion) Committoo, Parti., p. 8, Parliamentary Paper, 1904, 
Cd. 1932, Yol. Yin.). Various reorganisations have since taken place with a 
view to obtaining effioient military administmtion, and, owing to the defects 
disclosed by the South African war, the various duties were dismbuted between 
efght offid^B under the direct control or general aimrvidon of the Commander- 
in>Ohief, the Secretary of State remaining respondble for the whole (see CMer 
in Council, 4th November, 1001). The subs^ueut developments are also due 
to the defects revealed by the South African war, and the report of Lord 
Esher’s (War Office (Beconstitution) ) Coinraiiteo in 1904 (see note (r), p. 93, 
post). 

(j) Between 1794 and 1864 the duties relating to war were shiured by the 
Sectary of State for Wax end the Colonies (whoso office was orea^ in 1794) and 
the Home Secretary, the q^oe of Seoretaiy at War (creat^ in the reig^ of 
Charles II.) e^istiug ndo by dde with these (see dode, Militaty Forces ot the 
Crown, Vdl. L, p. 71; YoL II., pp. 320, 769). At the time the Crimean war, 
in 1855, an additional Seoretaiy of State for the War B^artanent was created 
whose office was combined with that of the Secieta^ at War, and the Colonial 
Secretary was relieved of his war dutiee (see the offldu memoxundum stating the 
deta^ w War Office otganisation between 1854 and 1869 given in Qmde^s 
Military Forces of tbe Qrown, Yol. IL, pju 769, 770). As to the history of the 
War Offloa generally, see *bid. The office of Sectary at War was finally 
aboliahed in 1868, his dutfas becoming amalgamated with those of the SeoBtietaxy 
of State tor War (Seoretaxy at Wui^Ution Aot, 18^ (26 A 27 Yict. o. 13}^. 
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of Stoto for War and the other members of the Arm^ Oooneih 
whilst the executive duties of inapectioni formerly exeroised by the The 
Gommander-in«Chief, in addition to his adminutrative duties at 
the War Office, were decentralised or separated entirely from the 9m» * 
administrative duties now exercised by the Army Council (r)» and 
wore handed over to the Inspector-Oeneral of the Forces, assisted 
by seven subordinate inspectors for the different branches of the 
service 

166. The composition of the Army Council, and the interior Amy 
organisation of the War Office, so far as they admit of definite 
analysis, and subject to changes which are or may be made from 
time to time, appear to be ns follows:— 

The Army Council is composed of seven members (f), namely, 
the Secretary of State for War (President of the Council); first 
military member (Chief of the General Staff); second military 
member (Adjutant-General to the Forces); third military member 
(Quartermastor-Gonoral to the Forces); fourth military member 
(Master-General of the Ordnance); civil member (Parliamentary 
Under-Seoretary of State); finance member (Financial Secretary). 

The foi-mer secretary of the War Office now acts as the permanent 
Under-Secretary of State to the Army Comicil (u). 

The War Office itself is divided into various departments, corre¬ 
sponding to the offices of the various members of the Army Cotlnoil, 
together with a department appropriated to the Inspector-General 
of the Forces, each department having a separate permanent 
staff (a). 

167. The general duties of the Army Council are to administer Duties of 
matters pertaining to the military forces and the defence of His conncu. 


(r) This result, together with the eatablishtnent of tilio Army Council, was 
duo to the recommoudationB of the Wat Office (Becoustitutiou) Oominiltoe held 
under the ptesidoucy of Loi'd Esher in li)04, which attributed the previous 
fuilurea to five principal causes: (1) the want of a special body in tho War 
Office to consider questions of policy only os opposed to routine; (2) tho divorce 
of real power (vested in the Oommauder-in-Ohief) from respunsihility (rested in 
tho Seoietiuy of State); (S) the oonixali^tiou of administtuHve duties with the 
executive command in the Coiiimander-in-Chief; (4) the oror-bordou of duties 
devolving upon theCommauder-in-Chiot; (6) the non-oxisteuoe of a pormanont 
nucleus to the defence committee of tho Cabinet fseo Eoport of the War Office 

g soonstitution) Committee, 18U4, Part L, Parliamentary Paper, 1904, Cd. 
32, Vol. vin.). 

(s) Namely, of Cavaliy, Boyal Horse and Eoyal Field Artillery, Boyal 
Garrison AiriUery, Boyal Enginoora, Army Servico Corps, Modioal ^rvices. 
Equipment and Ordnance Stores. 

(f) Letters Patent, 6th February, 1004 (see the London Q<mUe, 12th February, 
1904, end, as to ^ style'of memom of the Council, supplement to tho OassOU 
of the sawia date), by which the office of Cbmmandor-m-Chief was abolished 
and the present Amy Ooun^ constituted. 

tu) Bee Bepoit of me War Office (Beconstitutiim) Committee, Part II., p. 7, 
Pamamentary Paper, 1904, Od. 1932, Yol. VIII.). 

(a) The present interior airangement of the War Office, wbudi is intended to 
be assinulated to that of the Admiraffy, is due to the vqwrt of .lAsd Esher’s 
Oommittee in 1904. 33ie arran^ment duties of the various departments 
(so far as adopted) is detaile d in Part t., p. 7, of the Beport (see Parliomeatary 
kper, 1904, Od. 19:12, VoL Vni.). 
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Seot, s. Majesty's dominions, with such power and authority ureefl 
The Deport^ formerly exercised under the royal prerogative by the Seoretdiy of 
ments of State, the Commander-in-Chief, and other officers acting under the 
State* Secretory of State. The Council has also full power end authority 
to appoint such officers as they think fit for the conduct of'the 
business of the civil departments of the military service, and to 
make contracts, and do all other things which may seem necessary 
in their discretion (b). 

The signature of the Council is to be affixed by any two of 
its memrors, or by any one of them with the secretary appointed 
by the Council (c). 

The responsibility, both to the Crown and Parliament, of all 
the business of the Army Council is borne by the Secretary of 
Slate {(T). 

Otfantaaiioti 168. The Secretary of State may specially reserve to himself 
of Armv business which he pleases. But all other business is (according 

ConaciL originally formulated, but which are liable to alteration) 

to be transacted in the following principal divisions: —(1) The fonr 
military members of the Council are responsible to the Secretary of 
State for the administration of so muck of the businoss relating to 
tho organisation, disposition, armament, and maintenance 

of the army as may bo assigned to them by the Secretary of State. 
(2) The finance member (financial secretary) of tho Council }<* 
responsible to tho Secretary of State for the finance of the army, 
and such other basiness of the Council as may be assigned to him 
by tho Secretary of State. (8) Tho civil member is responsible to 
the Secretary of State for tiio non-effective votes, and such other 
businoss of the Council ns the Secretary of State may assign to him. 
(4) The former secretary of tho War Office is to act as secretary of 
the Army Council, and is cljarged with tho interior economy of the 
War Office, the preparation of all official communications of the 
Council, and such other duties as the Secretary of State may assign 
to him (e). (5) The Director of Army Finance (now the assistant 
financial secretary) acts as deputy and assistant to the finance 
member of the Council, and as the accounting officer of army votes, 
accounts, and funds, and is charged with the allowance and pay^ 
moiit of all moneys for army services. He also accounts for and 
audits all cash expenditure, and prepares the annual accounts for 
such expenditure for Parliament, audits all manufacturiug expenses 
and supply and store accountSj, and advises the administrative officers 
at the War Office, and in commands, on all questioiiB of army 
expenditure (/). 

inqMctoN 169. The duties of the Inspector-General of the Forces ore to 
OeoemL review and report to the Army Council upon the practiioal lesulte of 


Ih) Loiters Patent, 0th Februorv, 190i (London Qazdte, Februazv 12th, 1004), 
cf im. 

I (a) Order in Oouncil, lOth August, lOOi (JLondon ffossMs, lOth August, 1004). 

im. 

if) Jhid. The office of Director of Army Finance h*fl reeently.been reoon*. 
etitwed, and an aesutant financial seorotary appoinied in bie place. See the 
2VmM, 89th July, 1008, p. 11. 
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their itolky, and for that purpose to inspect and report tbe 
training and efdemoj of all troopa tinder ^ control tnff'lnnne 
Govttmment, on the snitabilitj of their armament and eqnipmKiti 
on the condition of fortifications and defences, and generally oa the 
readiness and fitness of the army for war ^). It is not intended 
that the Inspector-General should hayeany voice in the determina¬ 
tion of policy (A). 

170/Tbe duties of the former Agent-General for volunteers and 
local militia have been transferred to and are now eseroisable (so 
for as they remain unaffected by statute) partly by the Secretary of 
State tor War and partly by the Pi^master-General (i); and the 
duties, powers, authorities, rights, and privileges formerly ezeroised 
by the Secretary at War (k) and his deputy, have been vested in the 
Secretary of State for War (subject to a like qualification), and are 
now ezercisable by the latter and the Under-Secretary of State for 
War respectively (i). 

17L All the powers, authorities, rights, and privileges whatso¬ 
ever which were before the 14th August, 1855, or at any time vested 
in or ezercisable by the principal ofiicers of Her late Majesty’s 
Ordnance, or any of -them, under the Defence Acts, 1842 and 1865, 
or any other Act of Parliament, law, oustom, or usage whatsoever, 
have been, as from the 14th August, 1856, transferred to, vested in, 
and made ezercisable by the Secretary of State for War, who is 
entitled to the same exemption from personal responsibility as that 
to which the principal ofiicers of the Ordnance were entitled (m). 

172. Whether the Secretary of State for War can sue or be 
sued apart from statutory provisions appears to be doubtful (n); 


(jf) Order in Council, lOtli Au^uwt, 100-i (London flazetU, IClh. August, 1904). 
(/<) See lleport of the War Office (Ueconstitutiun) Committee, 1904, Part I., 
pp. 10,13 (Parliamentary Paper, 1904, Cd. 1032, Yol. YIU.}. As to the military 
forces of the Crown generally, see title Botal Fohobs. • 

(q Paymaster General Act, 1817 (51 Geo. 3, o. 41), s. 2; Secretary at War 
Abolition Act, 1663 (26 dk 27 Yict. c. 12), s. 1. The transfer is made subject to 
such ndes and regulations as may be m^o from time to time by the Secretary 
of State for War and the Pajrmaster General (ibid.). 

i k) As to the Secretary at War, see note (o), p. 92, ante. 

1) Seotetuy at War Abolition Act, 1863 (26 A 27 Yict. c. 12), s. 1. 
m) CMnance Board Transfer Act, 1633 (18 A 19 Yict. c. 117), s. 1. By s. 2, 
aii'lttads, estates and property whatsoever tonnerly vested in the Board of 
Ordnance on behaU of the Grown, ox need, occupied, vested or taken by or in 
the name of or by any persons in trust for the Crown for the use and service of 
the War Department, were transferred to and vested in tlm Secretary of State 
for War and his BucoeBoors, as to foe simple estates of inheritouoe, os a cor¬ 
poration sols, and as to all lands and promrty of a loss estate, as if originally 
conveyed or otherwise assured to the said SMretary of State os a corporation 
sole. But all hereditaments d! copyhold or customaiy tenure for the puipose 
moationed in s. 8 of the Defence An, 1842 (6 & 6 Yict. a 94), were dir^tod to 
remain vested in, or to be surrenders to some person approved of or named 
by the Seoretary of State for War, as tmant thereof. iiA to the substitution 
m the Secretary of State for War for the Board of Ordnenee in all contracts 
and proceedings, see the Grdnance Board Transfer Act, 1833 (Ift^ 19 Yict. 
0.18)700. 3. 4: 

(i0 See KitA V. £., v. ,JSrA (1872), L. B. 14 Eq. 538, per WzaXBNS, 
V.-C.: "Xu this oourt the Secretary of War has sued and bem sued. Thioe 
may hivve been more or less conseniC but he has been sued end has iued likn 
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Baot. 9. expreflfl proidsionfl for suits by him have, however, been made in 
The Depart* the following cases:—The Secretary of State for War (o) and bis 
mento of gnccoBsor for the time being may prosecute and maintain actions 
of ejectment, or other proceedings at law or in equity fox recovering 
AotioDB by posBOssion ot any messuages, buildings, castles, lines, or other 
and against fortifications, manors, lands, or hereditaments vested in him under 
" the Defence Act, 1842 (p), or otherwise howsoever, and may distrain 
War, or sue tor any arrears of rent in respect of the same under any 

parol or other demise from the said Secretary of State (or the 
former principal olScere of Ordnance). He may also prosecute and 
maintain any other action or suit in respect of or in relation to the 
above messuages, buildings etc., or in respect of any trespass or 
encroachment committed thereon, or damage or injury done thereto; 
also upon all covenants and contracts whatsoever made with the 
Secretary of State (or the former principal officers of Ordnance) 
relating to the Ordnance or Barrack Department (as mentioned in 
the Act) or the defence of the realm ; and may also prosecute 
or defond any other action, suit, or legal proceeding, civil or 
criminal, concerning the goods or chattels, stores, moneys, and 
other property, under the care, control, and disposition of the 
Secretary of State for War. In all such actions, or other proceed* 
ings, the Secretary of State is to be called “ His Majesty’s Principal 
Secretary of State for War ” without naming him, and no such 
action or other proceeding is to abate by the death, resignation, 
or removal of the Secretary of State for War (g). 

These provisions are not to defeat or abridge the legal rights 
and privileges and prerogatives of the Grown in any such action, 
suit, or other proceeding brought or instituted in the name and 
on behalf of the Secretary of State for War; and in all matters 
relating thereto the same rights, privileges, and prerogatives claimed 
and enjoyed by the Grown in any court ot law or equity may be 
claimed^, exercised, and enjoyed by the Secretary of State for War 


any other Biutor." See eonira, Bobertson, Civil Ftooeedinga by and agamst the 
Grown, ^ 3. 

(o) Principal ofSoera of the Oidnanoe in the Act, now the Secretary of State 
for y^ar (Orananoe Board Transfer Aot, 1855 (18 & 19 Tiot. o. 117), as. 1, 8, 4; 
Bee note (m), p. 95, ante). 

fp) 6 & 6 viot. 0 . 94. 

m Defence Aot, 1842 (5 & 6 Viet. o. 94), b. 34, amended, as to the Bubstitution 
ot the Secretary of State for War in plaoe of the prinoipal otBcers of Ordnance, 
by the Ordnance Board Transfer 1855 (18 & 19 Viot. o. 117), as. 3,4, It 
hu been tiiought that these provkionB do not give an absolute tight to sue the 
Secretary of State; see Bobertson, Oivil Proceedings by and against the Crown, 
32, and the oases there cited. By b. 5 of the latter Act, in all oontrootB or 
assurances, unto or by the Seoratary of Stnto for War, and in every other deed 
or inatroment rolatug to lands, horeditamenta, estates, or ]^perty, or in 
anywise to the pnblio eervice where he is or is intend^ to be a pa^, the 
Seoretaxy of State for War may bo styled “ His Majesty’s Prindpal Seor^ry 
of State Ibr the War Department" without naming him, and aU such oonlraots 
and inatmmmts may be eKSOutcil by him or any other Prinoipal Secretary of 
State by sianing his name, or in the case ot a dew by setitog or affixing a seal 
thereto, and delivering the same os his deed. Deeds or other instnnnents so 
execute by any other Secretary of State than the Seoretan of State for War 
are for the purposes of the same to be taken as executed by the SeoEetary of 
‘State for War. 
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in the aame manner as if Uie Babj0ot>ma(iter of the enft or oiiher 
prooeeding were vested in tfaea Crown, and ae if the Orovm were The 
aotqallj a party thereto (r). ”Ss!fc 

178. The Secretary of State for War may also institate and' 
prosecute any action, suit, or prooeeding, civil or criminal, concerning 
military or ordnance stores, or other His Majesty’s stores under his „ 

charge or control, or any stores sold or contracted to be delivered to ordoanoe 
or by him for-the use or on account of His Majesty, or the price to 
be paid for the same, or any loss of or injury to any such stores 
as aforesaid, and may («) defend any aciaon, suit, or proceeding 
concerning any such stores, matter, or thing as aforesaid (t). 

The above powers are subject to similar provisions as to the 
description of the Secretary of State in suits, and as io abatement 
on a change of the holder of the ofiBce, and as to the savings 
of other legal rights and remedies of the Crown, as in the cose 
of the Defence Act, 1842 (n), and His Majesty may, when it seems 
lit, proceed by information on the Bevenue side of the Sing’s 
Bench Division, or by any other Crown process, legal or equitable, 
as if the above provisions had not been enacted (x). 

Any notice, summons, writ or other document required to be 
served on the Secretary of State may be delivered to the solicitor 
for the War Department for the time being, or left for him at the 
War Office; and any notice, summons, writ, or other document 
required to be given by or on behalf of the Secretary of State for 
War may bo given under the hand of the said solicitor (p). 


174. The Secretary of State is expressly exempted from liability 
to any fine, penalty, or forfeiture, or to the execution of any process 
against his person or property, by reason of anything done or 


(f) Defence Act, 1842 (5 & 6 Viet. o. 94), a. 34. The Crown may proceed by 
inionnation or by any other Grown procoaa, legal or oquitable, in any cue in 
which the actions, suits, arbitrations, or other proceedings mentioned in the 
Defence Act, 1842 (6 & C Viet. o. 94), might hayo boon otherwise instituted 
{ibid.). 

( 4 ) Held in an unreported case in chambers, that “may,” coupled with the 
provisoes below, means that the Secretary of State can only be sued with his, 
'own consent: l^berteon, Civil Proceedings by and against the Crown, p. 82; 
but see contra, WiUiamt v. Ad^niredly OommiaaioMre (1851), 11 C. B. 420. 

(t) War Deputment Stores Ant, 1667 (SO A 31 Viet. 0 .128), s. 20. For oases 
under tjxe soown see Secretary of State for War v. Studdert, (1901] 11. B. 346, 
0. A. (action for dsmagea for fraudulent breach of duty etc. in connection with 
the pniahase of horses; Seer^arif of State for War v. Wynne, p.B0S} 2 K. B. 
845 (damages for illeeahy distraining an army horse). Bee also for on instance 
of prooesB by English information (supply and coiTiogo of horses), liobertBon, 
supra, u 82. 

(u) Wax Department Stores Act, 1867 (30 A 31 Vint. 0 .128), s. 20. As to the 
provisiaiB of toe Defenoe Act, 1842 (5 A 6 Viet. 0 . 94), see supra. 

(s) War Department Stores Act, 1867 (30 A 31 Viot. 0 .128), s. 20. 

{j/} Defence Act, 1860(23 A 24 Viot. 0 .112), a. 45. This mivieion is general in 
terms, but, probably, it applies only to notiem etc. under toe Aot, sinoe by s. 46 
it is eixptea^ extended (together with toe other provisions oi toe Ant noting to 
notiaeeyto notieee to owners, lessees ahd oooupiers, and notices, writs, et other 
deemnents to the Secietaty of State for War, where lands are surveyed and 
marlDed out under the Defence Act, 1842 (5 A 6 Viet. 0 . 64), as amended by 
subsequent Acts (Aid., s. 46). 
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saoT. 8. omitted to be done onder lihe Defence Act, 1860 
The Oepait in the Defence Act, 1842, or contained in aayinstramant oofibiWA&ea 
meste of by the Act, is to extend to charge the Secrete^ of State or hie 
State. sen tatives, or bis or their lands or goods, nor is the Secretary of State 
pereonally, or his propel^, liable to any legal process or execution 
in actions, suits, arntraiions, or other proceraings under the Act (a). 

8ud-Seot. 8.— Th« Imftarial Oommittee. 

FnnoUonsand 175. The Committee for Imperial Defence is a committee 
conatttatioD. entirely without executive authority, its duties being merely advisory 
and consultative. Its function is to^ advise the Government and 
the various departments concerned with questions of defence upon 
general questions of policy. It does not interfere with admimstra* 
tion. Thus, the Committee does not deal with the details of 
estimates, which remain in the hands of the ministers in charge of 
departments and of the Chancellor of the Exchequer (b). 

The Committee consists of the Prime Minister, the Secretary of 
State for War, the First Lord of the Admiralty, the heads of 
the Army General Btod and the Army Intelligence Department, 
the First Sea Lord of the Admiralty and the heads of the Naval 
Intelligence Department (c). To these are added from time to time 
any persons who may be peculiarly qualified to assist the Committee 
in dealing with any particular or local question (d). 

The Committee is assisted by a permanent stall, including a 
secrctaiy, who keeps a record of the proceedings (e). 

SuB-SaoT. 9. — TA 0 Searetary for BeaUand, 

Stnlus. 176. Scottish affairs are principally administered by the Secretary 

for Scotland (/). Ho is capable of sitting and voting in the House 
of Commons {g), and is a Privy Councillor, but not a Secretary of 
State, and he is generally a member of the Cabinet. If the 
Secretary is a peer, the Lord Advocate represents Scotland in the 
House of Commons (k). 

The Secretary may appoint such permanent secretaries, inspectors, 
clerks, and other officers as he may, with the sanction of the 
Treasury, determine (i). 


M 23 & 24 Viot. 0. 112, B. 43. 

(a) Defence Act, 1842 (5 & 6 Yiot. c. 94), b. 37, ob amended by the Ordnance 
Board TtanafOT Act, 1860 (18 & 18 Viet, g: 117). See also Yol. YI., p. 413, ob to 
the perBonal liability of ofiooen of ^he Crown in BuitB and actions. 

! Zg Parliamentary Debates, 4^ Series, Yol. CXYIH., 291. 
c) Ibid., YoL OXXXIX., 019 tt of. 

(A Ibid, 

«) Ibid, See also title Boran Fonoss. 

/) For title and constitation, see Secretaxy im SeoUand Act, 1886 
(43 & 49 Yiot. 0 . 01), 8. 3* The rights of the Lord Advoeate are preserve by a 
saving clause (s. 9). 

{a) Ibid., s. 3. Th«e is no parliamentary nnder-seoreiary for Scotland. 
Beforo the option of the office of Secretary for Scotland Scottuh affairs were 
.prinoip^y in the bands of the Home Searetary, the Lord Advocate acting 
as parliamentary under^eoretaiy in a^ton to the aasisfauiee wbdeh he gave 
gwcrelly. 

' ii) .4nmn, Law and Custom, of the Oonsritntion, Yol. H., iL (b\ 209> 

(f) Secretoiy for Scotland Aet, 1885 (48 A 49 Yict. c. 61), i. 2.' 



; regulations, and orders made iha Secretary fan i^tlaod 

,arey^d If made imder ^.ofiUsial seal, and signed wltiSs^or bjr 
ajoj (Hdier offioer appointed b/ him for that pnzpqw. Fr^wmon, Of 
a eopy ot sttch rule, order, or regulation, purporiaiur to be oavttded 
as a true eopj by any secretary or o£B.cer appointed by the Seoretary 
for Scotland for that purpose, is sufficient primary evidence that 
such rule, order, or regulation tvos properly made (k). 

177, The powers and duties vested in the Secretary for Scotland 
are— 

(p All powers and duties vested in or imposed on one of His 
Hajesty's principal Secretaries of State by any Act of Parliament, 
law, or custom, so far as such powers and duties relate to 
Scotland ({); 

(2) (m) All powers and duties vested in or imposed on tho 
Treasury under the Lands Valuation (Scotland) Act, 1854 (n) ; 

(8) (o) All powers and duties vested in or imposed on the Board 
of Trade relating to provisional orders dealing with any subjects 
transferred to the FisWy Board for Scotland by the Sea Fisheries 
(Scotland) Amendment Act, 1885 (p); 

(4) The duties of Vice-President of the Scottish Education Depart¬ 
ment (q ); 

(5) The duties of Keeper of the Great Seal appointed (?*) to bo^ept 
and made use of in Scotland in place of the Great Seal of Scotland («). 

Sub-Seot. 10.—JTAe Irish Offia. 

178. Ireland is in theory governed by the Lord Lieutenant (^, 
assisted by a separate council, the medium of communication 


(!') Seoretaxy for Scotland Act, 188S (48 & 49 Viet. o. 61), a. 4. 

(l) Seoretary for Scotland Act, 1887 (SO & 51 Yict. o. 62, in part tepooled by 
the Stat. Law Act, 1908 (8 Edw. 7, o. 49)), a. 2 (1), except (1) tae powers 
and duties of a Seoretiiry of ^te under the followane statutes or any Acts 
amending the same: Factory and Workshop Act, 1001 (1 Edw. 7, o. 22); Coal 
Mines Bogulation Act, 1872 (35 4; 36 Yict. o. 76); Metalliferous lliines Boguln- 
tion Act, 1872 (35 & 36 Yict. c. 77); Explosives Act, 1875 (38 & 39 Yict. c. 17); 
(hruelty to Animals Aot, 1876 (39 & 40 Yict. o. 77); and Eofomutoi-y and 
Industrial Schools Acts, 1806 to 1870 (see Secretary for Scotland Act, 1887 
(50 & 51 Yict. 0 .52, in part repealed the Stat. Law Rev. Act^ 1908 (8 Edw. 7, 
^ 49), 8. 3); (2) the powers, duties, or tonctions of a principal Secretary of 
State as Secret^ of State for the War Department (Socretary for Scotland Act, 
1880 (52 ft 68 Yict. o. 16), S. 1). Powers and duties of a Seoretary of State, of 
the Privy Council, of the I^osnry, and of the Local Government Board under 
various statutes were oonfeixed by the Seoretary for Scotland Aoly 1885 (48 ft 49 
Yict. 0 . 61), s. 5. 

(m) Secretai^ for Scotland Act, 1887 (50 ft 51 Yict. o. 52, in part repealed by 
the Stet. Law Bev. Aot, 1908 (8 Edw. 7, o. 48)), s. 2 (1), (3). 

(n) 17 ft 18 Yict. o. 01. 

' ( 0 ) Secretary for Sootiand Act, 1887 (50 ft 61 Yict. o. 52, in part ropealod by 
' the Stat. Law*^. Act, 1908 (8 Edw. 7, o. 49}). s. 2 (3). 

(p) 48 ft 49 Yiot. 0 . 70. 

(g) Seeretan for Scotland Aot, 1885 (48 ft 49 Yic& o. 61), 8. 6. 

'M By the tJnion with Soothmd Act, 1706 (6 Ann. o. 11; ii Ann. o. 8, Bnif.}, 

sM 

(«) Secretary for Scotland Act, 1885 (48 ft 49 Yict. q, Cl), a. 8. 

(t; Lord Lieutenant is the direct reprosentative of the Crown. His official 
acts are considered acts of State, for which ho canirot he held porBonally liable 
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between the Lord Lieutenant and the (^wn being the Home 
The Depart' Office («). In practice the administration is in the hands of fte 
ments of Chief Secretary to the Lord Lieutenant (v), presiding the' 

State . Irish Office, and representing the Government, as the minister! 

The charged with the care of Irish affairs in the House of Commons.' 

Beoretaij. Either the Lord Lieutenant or the Chief Secretary is included in; 

the Cabinet. 


The Tteuory. 


TreuniyGom- 

niiasloiMM. 


SuB-SxoT. 11.—TAtf ZVeuarp Board and iho Eaxhojiur. 

179. The expression *Uhe Treasury" means the Lord !l^h 
Treasurer for the time being, or the Commissioners for the time 
being, of His Majesty’s Treasury (tc). The offices of Lord High 
Treasurer of Great Britain and of Lord High Treasurer of Ireland 
are united in one office (x), the holder of which has the same 

S >were over the revenue in Scotland (y) and in Ireland (a) as in 
ngland. 

180. The office of Lord High Treasurer is executed by oommis-, 
sioners, the power to appoint commissioners by patent under the 
Great ^al being expressly recognised by statute {o). The Commis-| 
sioners are capable of sitting and voting in the House of Commons (e): 

in the Iriah oourta: so that hia poaltion differs from that of the ordinary 
colonial governor, who can bo ened, either in his own colony or in this country,' 
for any acts found to be unlawful (Tandy y. Wuttnorlandijaarh (1792), 27 State 
Tr. 1246,1260; Xttiy y. Wodehouae (Zom) (1866), 17 I. O. L. B. 618; SuUivcm 
T. Spmeer {Earl) (1872), 6 I. B. 0. L. 173; compare Mttsgrave y. Pulido (1878),' 
6 App. Oas. 102, f. 0.). It should be noted that in MiU y. Bigye (1841), 3 
Moo. jP. 0.0.466, at p. 480, Lord BaovonAK cast some doubt upon the correct' 
ness of some of the dtcfa in Tandy y. Weolmorkmd, supra; and that no case 
relating to the Lord Lieutenant has been consider^ by the House of Lords; 
Bor the oaths to be taken by the Lord Lieutenaat, see the Promissory Oaths 
Act, 1808 (31 & 82 Yiet. o. 72), s. 6. 
luS Parbamenta^ Debates, 3rd Series, Yol. OCLXII., 22. 

(v) The Home Secretary is not reqwnsible for details of administration, his 
xe^nmbility being rather formal than actual (tMd.}. There is no statutory 
auuority for the existence of the Irish Office, except m so for as the expenses 
inourzed in connection with it are provided for by Parliament. Statutory recog> 
nition of tbs office of Chief Secretary is to be found in various Acts of Parliament 
by which powers are conferred upon him, such os ^ PubUo Offices (Ireland) 
Act, 1817 (67 Geo. 3, o. 11, conferring upon the Chief Secretary for the 
time being the office of Keeper of the Pnvy Seal in Ireland, and the Local 
Government Board (Ireland) Act, 1872 (36 & 30 Yiot. o. 69), by s. 3 of which 
he is appcnnted President of the Local Government Board for Lreland. 

(w) Interpretation Act, 1889 (52 & 63 Ymt. o. 63), s. 12 (2). See also the Con¬ 
solidated Fund Aok 1816 (66 Geo. ^ o. 98), s. 3, and the Exchequer and Audit 
Departments Act, 1866 (29 & 30 Yiot. o. 39), s. 2. 

(s) Consolidate Fund Aot, 1816 (66 Geo. 3, o. 98), s. 2. 

(y) Exchequer Court (Scotland) Act, 1707 (6 Ann. o. 63, o. 20, Buff.), s. 2. 
See, too, the Grown Lands (Sootland) Ao^ 1836 (6 ft 6 Will. 4, c. 68), s. 4, 
whereby the rights of the Ctowh in Scotland as tdiimm A<Sre* are vested in the 
Treasury. 

o) Consolidated Fund Act, 1816 (56 Geo. 3, o. 98), ss. 1, 2,18. 

JWd., so. 2,14. 

(c) Succession to the Crown Act, 1707 (6 Ann. o. 41, c. 7, Buff.), ss. 25, 26; 
OmiMlidBted Fund Aot, 1816 (66 Gro. 8, ^98), s. 16; and see the Bepiesenta- 


Yict. e, 48}, B. 11, and Sched. E. 
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Instrumeafa isstted nnder the bends o{ any two oommissieners ere BaoivS. 

biding 

The Gommissioners constituting the Treaeniy Board are the First nen^oi 
Lord of the Treasury, the Chancellor of the Exchequer (both of 
whom are members of the Cabinet), and a varying number of 
junior lords, ^pointed by the Crown upon the nomination of the 
First Lord. The Board does not meet m practice. The duties of 
the members, other than the Chancellor of the Exchequer, are 
political, and not financial. 

I 

181. Under the modem practice the office of First Lord is nsaally First Lord <a 
held by ihe Prime Minister or the leader of the House of Commons (e). Ticuamy. 
His duties are almost entirely political; he takes no part in matters 

of financial administration except in cases where, os Prime Minister, 
ihe is called upon to determine questions of policy, or where he is 
Wled upon to determine matters upon which the Chancellor of 
the Exchequer is unable to agree with the heads of other depart¬ 
ments. A considerable amoimt of patronage^) is attached to 
the office. He is assisted by a Parliamentary Secretary (p), under 
the title of Patronage Secretary to the Treasn^, whose principal 
duty is to act (with the assistance of Junior Lords of the 
Treasury) as chief Government whip (h), and by a Financial 
Secretary and a Permanent Secretary. 

182. The Chancellor of the Exchequer is not only a Commis- chancellor 
sioner of the Treasury; he is appointed by separate patents, and by of the 
the delivery of the Exchequer seals, Chancellor of the Exchequer B***®*!"®' 
and Under-Treasurer (i), as well as Chancellor of the Exchequer 

for Ireland (k). He is assisted by the Parliamentary and ihe 
Permanent Secretary to the Treasury. 

I As a political officer the Chancellor of the Exchequer represents 
the Treasury in the House of Commons, and is responsible for the 
financial policy of the Government. He formulates the demands 
to be made upon Parliament for the annual sums required to carry 
on the government of the country, adjusts the relationship 
between revenue and expenditure, and represents his department 
in Parliament. 

• 

183. The Chancellor of the Exchequer is a trustee of the JSSvcr/RHr 
British Museum (2), a Commissioner for the F*edaction of the 


’d) Traasuiy Inatraments (Signatuze) Act, 1849 (12 & 13 Yiot. c. 89). 

'<) See p. 36, ante. 

f) Select Committee on 0£Soial Salaries, 1860, Evidenoe, p. 1264. 
o) Hoose of Ocnninone (DisqualifloationB} Aot, 1801 (41 Ooo. 8, o. 62), s. 4. 
,a) The niunbor of junior lords was rrauced from four to three in 1848 
S^eot Committee on Omoial Salaries, 1860, Bridenoe, p. 48), hut a fourth junior 
Jord (unpaid) is generally a]^inted. The pi^iple of smeotion is that there 
should he one English, one ^teb, and one Mdi Junior Lord of the Treasury 
{ibid,, p. 62). A whip '* in parliamentary usage is intrusted with the duty of 
eeeu rift g an adequate anendanoe of memh^ of the Fatty at the sitting of the 
House eto. He also advises the party leaders as to ueotionB, thsfHrend of 
pohlio opiiiion ^ 

(t) Ckm, Institutions of English Ooremment, 696. 

ih; Ohanorilor of the Exchequer (Ireland) Act, 1823 (4 Goo. 4, o. 7). 

(1) 26 Gen. 2, o. 22, 1768, s. 4. 
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dxcT. 8. ]^ational Debt (m), an EcolasiaBtical ComztkisBioner <n}« 

The Depart* of the Mint (o), and a member of the Local"dpvemment Board 

the Board of A^cnltare and Fisheries (q), and the Board of Bdaoa- 
BU^ tioii (r). The judicial functions of the Chancellor of theExche^ier 
were finally abolished in 1878, but he still presides in court over 
the annual appointmenw of sheriffs («). 


Oonstilotion. 


PxGiiidcut. 


Aulhcnllva* 
tion of 
docunientB. 


Functions of 
lioud. 


Sub-Seoi. 12.—TAs Board qf Trade, 

184. The Board of Trade means the lords of the committee 
for the time beiug of the Privy Council apjrainted for the considera¬ 
tion of matters rdating to tr^e and foreign plantations (Q. The 
Board of Comnussioners, who are appointed by Order in Council, 
never meets in fact, the responsible heads of the department being 
the President and the Parliamentary Secretary of the Board (a). 

185. The President is appointed by warrant under the sign 
manual (b), and may be a member of the House of Commons (c). 
He must take the oath of allegiance and official oath on his 
appointment (d). He is assisted by a Parliamentary Secretary (e), 
and by four assistant becretaries. 

186. A deed, contract, or other instrument to be executed by or 
on behalf of die Board of Trade is valid, if executed under the seal 
of the Board and signed by the President or Parliamentary 
Secretary (/), or if there be neither President nor Parliamentary 
Secretary, by a principal Secretary of State (ff). 

187. The Board exercises administrative functions in matters 
relating to trade and commerce, under powers conferred by a 


tit 

( 

tit] 


m) Nafcionrd Debt Beductiou Act, 178G (26 Geo. 3, c. 31), s. 14. See also 

,0 ItKVKNUE. 

n) Ecclesiastical Commissioners Act, 1836 (6 & 7 Will. 4, o. 77), s. 1, See 
'a Eoolestabtical Law. 


a 


Ooinogo Act, 1870 (33 & 34 Viet. c. 10), 8.14. See Yol. YI., p. 464, 

» _ _ _ W _« AM 4 />■ Ji A AV Ma\ _ A* 



(8} Judioatiue Act, 1673 (30 & 37 Yiot. c. 66), ss. 90, 97. title Sukbiffs 
AND BaILIFTS. 

(f) Inteipretation Act, 1880 (52 & 53 Yiot. o. 63), s. 12 (8). Bee also, for the 
title of the Board, tho IlarbourB and Passing Tolls Act, 1861 (24 & 25 Yiot. 
c. 47), 8. 65. " t 

(a) The Board is tho successor to the old Board of Trade and Flantationfl, 
which was abolished br Civil List Socrot Service Money Act, 1782 (22 
Goo. 3, 0 . 82), B. 1. Tho Powers of the old Board wore tranGfor^ to siuib 
oummittee or committees of ^ nivy Council as His Majtttiy should appoint to 
net during pleasure {t5td.,-8. 15). 

(5) Board of Trade (President) Aot, 1826 (7 Cfeo. 4, o. 32). 
cc) JM. The section providM for a salary being paid to the Preddent; his 
oQifieisnot, by reason of such salary being paid, to he deemed a new (Acs'within- 
the meaning cd the Suooeasion to the Crown Act, 1707 (6 Ann, e, 41, o. 7, Rufit), 
6* 2d 

(dj Promissory Oaths Aot, 1808 (31 ft 32 Yiot. e. 72), s. 6. 

(e) By the Board of Trade (Parli^entexy SeoretaTy) Act, 1867 (30 ft 31 Yiot. 
0 . 72), a Parliamentary Seoretury was suhstitiited for me Yice-Pimdent ol titb 
Board ol Trade. 

if) Barbours and pMsing Tolls Act^ 1861 (24 ft 26 Ylet o. 47), s. 67. 

'(,) Jhid. The Board has power {Hid,, $, 68) to pnrdwuie lahaB re<{ujred fhr 
thv^bUoeerrice, 
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▼arlety of statutes (/«). The business is divided among the statistioal sepr. $, 

sQd oommerdal, re^vay, harbour, marine, finance, and bankroptey The Depart* 
departments. ments of 

The Board has in general no power to sue or be sued. Powers Otate . 
to take proceedings for various purposes are conferred by a number 
of statutes (i). 

The Board has general powers of holding inquiries (k), where, Boaidtf 
tmder the provisions of any special Act (f), it is i^uired or 
authorised to sanction, approve, confirm, or determine any appoint- 
ment, matter, or thing or to make any order or do any other act or 
thing for the purpose of such special Act (Ar). An inquiry held for 
such purposes, or in pursuance of any general (m) or special Act, 
may be held by any person or persons authorised by the Board (n) 
by order in writing under the hand of the President or of one of the 
assistant secretaries of the Board (o). 


StTB-SsoT. 13.~-2^6 Local Oovtrrmeni Board. 

188. The Local Government Board consists of a President and Obniutatloa 
of certain ea; officio members, namely, the Lord President of the 
Council, all His Majesty’s^ principal (Secretaries of State for the 
time being, the Lord Privy Seal, and the Chancellor of the 
Exchequer (p). 

The President holds office during pleasure ($), and is capable 
of sitting and voting in the House of Commons (r). The Board 
never meets in practice, so that the President is subject only to the 
control of Parliament. He is assisted by a Parliamentary Secre¬ 
tary («), and by such other secretaries, assistant secretaries, 
inspectors, auditors, clerks, messengers, and other officers as the 
Board, with the sanction of the Treasury, determine (t). 

189i The Board has an official seal, and any act done or instru- Aathenttea* 

men executed by or on behalf of the Board may be done or 

' docameBte. 


(A) See titles Banxbuftox and Jnsolvenoy, Yol. IL, p. 1; Batt.ways; 
Smmifa and Natioatiov ; Txamwats and Liqht Bailwayb ; Weights 
and tCBABTmES. As to its managemont of the foreshore, eee p. 142, poa. 

(•) See titles Banxbuftoy; SanviNO and Nayioation. 

(«) Botixd ci Trade Arbitranone etc. Act, 1874 (37 & 38 Viet. c. 40), s. 2.' As 
to the costs at such inquiries, vide «Ud., s. 3. 

a Defined by the Board of Trade Arbitrations etc. Act, 1874 (37 & 38 Yict. 
), s. 4, as a local and TOrsonal Act or an Act of a local and personal character, 
indliuling a provisional oiwr of the Board confirmed bj Act of Parliament, and 
a oartifloate giantefthr the Board under the Bailways Ooxutroctioa Facilities 
Act, 1864 (37 ft 28 Yiot. o. 121). 

(m) For inquiries into shipping casualties, see the Iferohant Shipping Act, 
1664 (37 ft 38 Yiot. o. 60), s. 463, and into railway accidents, the Begulamn 
BaUwm Act, 1871 (34 ft 33 Yict. a 78). 

n) ward of Trade Arbitratione eto. Act, 1874 (37 ft 38 Yict. c. 40), e. 2. 
o) lbid.f e. 4. 

p) Local GKivernmeni Board Act, 1871 (34 ft 33 Yiot. o. 70), e. 3. 

(g) lUd. The Act contains no provisions compelling the Pieaident of the 
Local Government Board to take the oath of allegianoe and offload oath, 
ihou^ Bu^ an obligation was imposed on the Resident of the Poor Lc^ Boim 
the Promissory Oaths Act, 18w (81 ft 32 Yiot. o. 72), s. 3. 

(r) Local Gov^ment Board Act, 1871 (34 ft 33 Yiob e. 70), s. 4. 

•) Ibid. 

I If) Ibid., s. S. 


■8l„—TIL 


G 
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bbct. 8. eieouted in the name of the Board by the President or by an^ 
The Depart* member of the Board, or by a secretary or assistant secreta^, if 
mentsof snch secretary or assisttmt secretary is thereunto authorised by 
State. general order of the Board. A rule, order, or regulation made 

by the Board is valid if made under its seal and signed by the 
President or one of the ex offlcio members and countersigned by a 
secretary or assistant secretary (a). 

FanoUoiM of The Board exercises general supervision over local authorities, ito 
Local GoTem. iprork falling into three main divisions, namely, poor law, public 
meat Board, and local finance (i). 

Sdb>Seot. \4t.—The Board of Jgriadtwrt and Fiaherie$, 

Board of 190. The Board of Agriculture and Fisheries (c) consists of the 
Agrieulturo President of the Council, the principal Secretaries of State, the 

and rtohones. (Jominissioner of the Treasury, the Chancellor of the Exchequer, 

the Chancellor of the Duchy of Lancaster, and the Secretary for 
Scotland, as well as of such other persons as the Crown may 
appoint daring pleasure (d). The President, who is appointed by the 
Crown, must be a member of the Privy Council, and holds his 
office during pleasure (c). Ho is capable of sitting and voting in 
tbe House of Commons (/); and he takes the oath of allegiance and 
official oath(^). 


Board ot 
Bdncatlon. 


8uu-Seot. 15 .—The Board of Education. 


191. The Board of Education (/t) consists of a President, the 
Lord President of the Council (unless he be appointed President of 
the Board), the principal Secretaries of State, the First Commis¬ 
sioner of the Treasury, and the Chancellor of the Exchequer (i). 
The President is appointed by the Crown, and holds office during 




464. 


la's Local Qoveimuiout Booi-d Act, 1871 (il4 & 35 Yict. o. TO), s. 5. 

(5; The Boartl ia mveeted with tlio powera of the Poor Law Board, of the 
Secrotaries of State, and of the Privy Council containod in the statutoe set out 
in the schedule to tlie Local Qoveminent Board Act, 1871 (34 & 35 Viet. o. 70), 
83. *2, 6,7. For the functions of the Boai-d, eee titles Local Qotsrkmenx; 
Pooh Law ; Pcblio Uxaltu etc. Pot suits by the Local Oorerument Board 
under tho Housing of tho Working Classes Act, see titles CoKFULBoax Pua- 
ouABE ov Land aed Coufbesation, Yol. YI., 1; Pcbuo Healtu etc. 

(c) For the powers and duties of the Doai-d, see titles AanicvLTUKE, Yol. L, 
297 ; PlsnEKiES; and the other titles indicated in YoL IiigSOT, 298. 

(d) Board of Arnoulture Act, 1689 (52 & 53 Yict. c. 30], s. 1 (1); Board of 
Agnoulture and h^sheties Act, 1903 (3 Edw. 7, o. 31). The Board in fact never 
meets, the duties and powers heing discharged and exercised by the President 
with the assistance of hu stdfi. 

(e) /did., 8. 1 {2}. 

{/) Ibid., B. a (1). 

M Ibid., s. 8 (2). 

(It) For tho powers and duties of the Board, see title EnvOATioir. 

(t) Boaid of Education Act, 1899 (62 & 63 Yict. c, 33), s. 1 (2). The Board 
in fact novor meets, the duties and powers being dischoi^g^ entirely by the 
President witir tho assistanoe of his staff. By s. 1 (3) it is provided that tbs 
Yice-Prosident of the COTimittee of the ]Mvy Council on Education diould be 
a member of the Board, but ibat the office should be abolished on the next 
Yocanoy. 
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pldMiire(X^); heu capable of sitting and Toting in the House of Bm.§, 
Commons (1). ^ The Depart 

The Board is assisted by a consaltative committee established ments of 
by Order in Council (m), consisting, as to not less than two-thirds 
of its members, of persons qualified to represent the views of 
universities and other bodies interested in education for the purpose 
of advising the Board on any matters referred to it (n). 

The stw is appointed by the Board with the sanction of the 
Treasury (o). 

The Board may sue and be sued as and in the name of the Board 
of Education (j)). The Board has an official seal, of which official 
and judicial notice is taken (q). 

StJB-SisOT. 16.— The Pott Office. 

192 . The Postmaster-General (r) is appointed by letters patent Postmaater* 
under the Great Seal (a), and is the responsible head of the Post Ocneml 
Office, both as regards administration and in Parliament (t). He is 
a body corporate, with a seal, for the purpose of holding lands and of 
transmitting them to his successors in office, in trust for the Crown (a). 

The Postmaster-General has power, with the consent of the 
Treasury, to purchase (h) and to sell and exchange land (c). A 

(k) Board of Education Act, 1899 (C2 & 63 Vicb o. 33), a. 1 (4). • 

u) Ibid., B. 8 (1). 

(m) Ibid., RB. 4, 6; bob Ordem in Council of 7th 1900, and 26tli 

Mnn^, 1007. 

(n) Ibid,, BS. 4, A; bob Ordor in Counoil of 2nd March, 190G, providing for 
thB formation and keeping of a rogisifir of toachors and establishing a tt'achers* 
reeistiation council. 

Jo) Ibid., B. 6. By a 8 (2) it is provided that, after the abolition of the 
office of Yice-President of the Oomnuttoo of the Privy Council on Mucation, 
one of the secietBiies of the Board shall bo capable of sitting and voting in the 
House of Commons. 

(p) lUd., s. 7 (1). 

Iq) Ibid., a 7 (2). For the provisions as to authentication of the seal and for 
the reception in evidence of documents dnly authenticated, see s. 7 (2), (.3), (4). 

(r) The style is recognised by the lutorprotation Act, 1889 (62 a 63 viot. 

0 . 63), B. 12 (11). The Fostinaster-Qenoral takes the oath of allegiance and 
official oath (Promissory Oaths Act, 1868 (31 & 32 Viet, a 72), s. 6), and 
Bubsoribes the declaration contained in the Sonednle to the Post Omco (Manaso. 
ment) Act, 18.37 (7 Will. 4 & 1 Viet. o. 33), s. 10. 

(«) Post Office (Management) Act, 1837 (7 Will. 4 & 1 Wet. o. 33), s. 2; 

FoU Office Act. 1008 (8 Edw. 7, o. 48). s. 33 (1). 

(t) For the right to sit and vote in the House of Commons, see the Post Office 
(Postmaster-GenemBAct, 1866 (29 & 30 Viot. o. 66); see also the Beprasontalion 
of the Feoplo Act, 1^ (30 & 31 Viet. o. 102), s. 62, and Schod. H; ^presenta¬ 
tion of the People (Scotiand) Act, 1868 (81 & 32 Viet. o. 48), s. 61, and Sohed. 

H; Bepresentation of the People (Ireland) Act, 1868 (31 & 32 Viet. o. 49), 

B. 11, and Sohed. K For his functions generally, and swts by and against him, 
see titles Ofvxob: TaLEanaras aim TELBrnoNzs. 

- (a) Post Office (Duties) Act, 1840 (3 & 4 Viot. o. 96), e. 67; Post Office Act, 

1908 (8 Edw. 7, o. 48), s. 83 (2). When the Act of 1908 comes into OTOration 
on May 1st, 1909, a great number of the earlier Acts vrill be repeal^ !]|%e 
Postmaster-General is not incorporated for all purposes connected vnth his official 
work (Bainbridge v. Poetmaeier-General, [190^ 1 ^ B. 178, at p. 192, Q. A.). 

(h) Post Office (Land) Act, 1881 (44 £ 46 Viet. o. 20), a 3 (incorporating the 
Lan^ Clauses Acts): Post Office (Sites) Aec, 1886 (48 £ 49 Viot. o. 46); Post 
Office Act, 1908 (6 Mw. 7, a 48), sa 46, 46. 

Post Office Lends Axi, 18w (26 £ 27 Viet. o. 48); Post Office Aol^ 1908 
(^Mw.7,o.48),b.47. 
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bmt. ft person dealing with him in respect of land, or rights in or ovwr 
The Depart* land, either as vendor, lessor, purchaser, lessee or o&erwise, is not 
me^ of bound or entitled to inquire whether such consent has been ^yen 
Btste. ffj, ^bother such dealing has in fact been authorised by any Post 
Office Act (4). 

Contncto. 193. Upon the appointment of a person as Fostmaster'General 
the benefit of all contracts, bonds, securitieB, and things in action, 
which shall have been vested in his predecessor in office, are 
transferred to and vested in the Fostmaster-General in the same 
manner as if his name hod been inserted in all such contracts, 
bonds and securitieB (c). 

Fri?u^. 194. The Fostmaster-General (and any officer of the Fost Office) 
is exempt from serving as a mayor or sheriff, or in any ecclesiastical 
or corporate or parochial or other public office or employment, or 
on a jury or inquest, or in the mihtia(/). 

Bub-Skox. 17.— rA« Offieera of tha Souaehold, 

Theiio 7 Ai 195. The various offices connected with the royal household, 
iioiuehoid. \ 7 hich were originally of an hereditary nature, and descendible in 

certain families, have long ceased to be such (g); and, except with 
regard to the forms and ceremonies observed at the coronation of 
the Sovereign, when the privileges of some of the ancient hereditary 
officers are still exercisable subject to allowance by the Court of 
Claims (A), the duties and functions connected therewith are now 
performed by persons appointed for that purporo by the Sovereign, 
and selected for the most part, as to the principal offices, from 
amongst the members of the party in power, either in the Lords or 
Commons (t). Moreover, it is generally recognised as the constitu* 
tional praot^ (Je) that the principal officers of the household should 
be included in the political arrangements made on a change of 
odministratibn, and retire from office with the party to which they 
owe their appointment (Z), the offices (when filled) to which this rule 


Post Office Act, 1891 (fi4 & 55 Yiet. o. 40), e. 6; Post Office Act, 1908 
(8 ^w. 7, 0 . 48), s. 47 (3). 

(e) Post Office Lands Act, 1863 (26 & 27 Y'ict. c. 43), a. 6; Post Office Act, 
1908 (8 Edv. 7, o. 48), s. 33. 

(/} Post Office (Management) Act, 1837 (7 Will. 4 & 1 Yiot. o. 33), a. 12; 
Post Office Act, 1908 (8 Edw. 7, c. 4^, a 43. These exemptions apply to 
Scotland (Post Office Act, 1891 (34 & 63 vict. c. 46), a, 9). 

(p) She officers of the honsebold originally fonned first oirdle round the 
Crown, and in thw is to be found the first elements of a’toinistiy of State (see 
Stubbs, Oonstitutional History, YoL L, 843). The prindp^ officers m the Norman 
households appear to have hem the trdmurer, chamberliam, steward, butler, oon* 
etable, and marshal, and these eventually bemune heredits^ (e.p. the oonstable, 
stevni^ ohambmladn and butler, toap. Henry U.; see itid., 344,343, 333, 364), 
whilst as to certain at them duplicate offloee were created for State or ministerial 
purpoaes (ay. the treasuiw, 366). Oartain at the latter now only appear 
at the coronation oeremouies: see Y6L YX, pp. 327 at aeg. 

(6) See Yol. YI., pp. 828 at aeq. 

W The principal offloeta are for the most part peers or mambera of the House 
of CWimons (Todd, Parliamentaiy Qovemment in England, YoL IL, 7^). 

(h) This usage apjpean to have become reoognued from the reign of 
George III. (see Todd, supra, YoL L, 1S8,189). 

(/) See Yol. YL, pp. 327 ef fsg., as to offioes connected with the ooronation. 
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Mpliea being, it is said, as follows (m): the Lord Steward; the Lord Gisor. a. 
Cnamberlam; the Yice-Chambwlain; the Hester of the Hbree; the The 
Treasnrer of &e Household; the Comptroller of the Household; the viMp ^ 
Captain of the Corps of Gentlemen^at-Arms; the Captain of the State < 
Corps of Teonen of the Qpard; the Master of the Baokhounds; the 
Chief Equen'^ or Groom-m^Waiting; the Clerk Marshal ; and the 
Lords*in>Waiting. 

196. In the cose of a queen regnant, the practice generally MiatNMof 
accepted as constitutional appears to be that, m addition to the 

above officers, the Mistress of the Bobos and the Ladies of the Bed¬ 
chamber should be included in the political arrangements made on 
a change of administration, where such ofiicos are held by ladies 
connected with outgoing ministers, but not where they are hold 
by ladies without any prononneed political connection (n). This 
rule, howover, does not appear to have been always strictly 
enforced (o). 

197. The duties of the various officers are mainly connected 
witli the interior arrangements immediately^ connected with the 
royal honsehold, or the forms and ceremonies observed at court 
functions (p). The Lord Chamberlain, however, exercises important Lori 
powers with regard to the licensing of theatres in and ajbout Chamberisfa 
London and places where the Sovereign occasionally resides* (q), 


(m) Todd, Faxliamentary GFoverament in Eogland, Vol. II., 163, 164. 

(n) Difficulties arose ns to the change of household officers hy the Prince 
Begent on the attempted formation of a ministry by Lord Moira in 1812, tho^h 
the constitutioDiU mwdple appears to have been recognised both by the Prince 
B(^gont and in Parliament, where it was stated that a idiaiige in the particular 
circumstances was not deemed advisable (see Parliamentary Debates, 2nd 
ser., YoL XXHL, 433). The bed-chamber question in 1639 led to Sir B. Peel’s 
abandonment of the task of forming a ministry, the Queen having declined to 
comply wi& his request for a change of the ladies of the household (see 
Parliamentary Debates, 3rd ser., Yol. XLYII., 983, 983, 087). A. minute drawn 
up by ue Melbourne ministry espressed the view that'* it is reasonable for tho 
efficiency and stability of the odminislxation, and for giving those marks of the 
eonstitutioual support ut the Crown whuh oro requirri to enable it to act use¬ 
fully to the publio service, that the groat officers of the court and situations in 
tho royal household held by members of Parliament should be included in the 
political arraucoments made on a change of administration, hut that a similar 
principle should not bo apidied to the offices held by ladiM of Uor Majesty’s 
hoxis^ld” (Parliamentary Debates, 3rd ser., Yol. XLYII., 1001). Two years 
later, when Sir B. Peel was again called, to offico, tho principle affirmed by 
him appears to have boon ocoeptm as constitutional by tho Quoen. 

(o) Sm Anson, Law and Custom of the Constitution, 3rd od., Yol. II., 123, 
oititiff Qladstone, Gleanings of Past Tears, YoL L, 40. 

(pj As to ^e household offices generally, see Dodd’s Manual of Dignities; 
Murray’s P^dbook. 

(q) Theatres A«fc, 1843 (6 A 7 Yiot. c. 68), ss. 2, 8. His jurisdiction for 
li c^aing theatres is exdlnBive as to all theatm (not heine thsotios authorised 
by letters patent) within the parliamentary bounoUuiea of we dties of London 
and Weeti^eter, and of the ooioughs of Pinsbu^ and Maiylebime, the Tower 
Homlete, liambeith, Southwark, New Windsor (Berks), and Briffhffielmstono 

e nssex). In otW plooes where toe Sovereign occasionally resides licences may 
granted ^ toe joetioos subject to certain restrictions during toe residence 
tooio of too SoToreigu (t'Gid., s. 3; and see generally title Tdeatkes). 
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Ban. 8. and as to the allowance or disallowance of every new stage play, 
The Depart* prologue, or epilogne, and of every new act, scene, or part, to 
meats of ^ added to an old stage play, prologue, or epilogne, intouded 
State. to ho produced and acted for hire at any theatre in Great 

Britain (r). 


Part VII.—The Hereditary and Private 
Revenues of the Crown. 


Sect. 1. —In General, 


Bub.Seot. 1 .—Sources of (he Heredilary Revenue. 

Eeiedltaiy 198. The hereditary revenues of the Crown are derived princl* 
rcTennea of pally from such lands as are or m^ become vested in the Sovereign 
the Oiown. jjj politic in ri^ht of the Grown; and they have, in general, 

been rendered inalienable except in accordance with statutory 
provisions (a). 

In addition to these there are the revenues derived from the vanons 
prerogative rights and privileges relating to property enjoyed 
by the Grown. Such are the riglit to hona vacantia, including 
waifs, wrecks, estrays, and treasure trove; the prerogative rights 
relating to royal mines, ^ fisheries, royal fish and swans; the 
revenues derived from droits of the Admiralty, and from the courts 
of justice, and from fines, recognisances, legal fees, and for¬ 
feitures (h), and formerly deodands (c), and from prerogatives 
connected with the Church, such as the temporalities of bishoprics 
during vacancy, corodies, first-fruits, and tenths (d). 


Berenm 
formerly 
derived from 
.taxation. 


199. Certain revenues derived from taxa ion, which were formerly 
settled upon the Crown by statute, have loen surrendered to the 
nation in the manner presently to be mentioned (e), and are now 
either paid into the Consolidated Fund to form part of the publio 
revenue, or the Acts by which they were conferred have been 
repealed, with a saving of the rights of the Crown. These are the 
revenues derived from the Post Office, which are now paid into the 


(r) Theatres Act, 1843 (6 & 7 Yiot. c. 68}, ss. 12—15; and seo gonerolly 
litlo Theatkes. 

a) Under the Grown rounds Act, 1702 (1 Ann. c. 1; stat. 1, o. 7, Buff.); 
and seo p. 147, jiost. 

(i) As to Admiralty droit^ bco titio Admiralty, Vol. I„ 70, 77. Finos etc. 
were formerly ohsigcable with certain jndioial salarios, but uin now paid into 
tlie Oonsolidated Imd with the rest of the hereditary revenues. 

_(e) Deodands were such penional chattels as (mnsed the death of a person by 
misadyenture, and were foneited to the Grown if death occurred wiUuD a year 
and adaWseeBao. Abr. tit. Deodond; JFexlm’s Ciiw(1601), 5 Go. Bop. 109 a, at 
110 b). They were aboli^ed as from Ist SeptembOT, 1846, by statute 9 ft 10 
Viot. 0. 62. 

(d) As to tenmoralities of bldiopricB, corodies, first-fruits, and tenths, see 
VoL YI., pp. 392 ef teg ., and title Eoolesiabtioal Law. 

(e) See p. 109, poet. 
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Consolidafced Fond (/); the hereditary excise on beer, &nd 
cider, which is no longer cWgeablo; certain duties derived from 
wine licences (ff); and the 4 per cent., or West India, duties, now 
repealed (/t). 

SoB'Sbct. 2 .—Swrrmder of the Hereditary Revenue. 

200. Since the accession of George III. (t) it has been customary 
for each succeeding Sovereign to surrender the hereditary revenues 
to the nation for the term of his lifeO'), in return for a fixed annual 
income, known as the Civil List (A). As a result of the various 
surrenders, which are cumulative in effect, the produce of all the 
hereditary revenues in England, Scotland, and Ireland (including 
the revenues derived from the Osborne Estate (1), but excepting 


Tho Post Oflico revenuos wore sottlcd upon iho Crown by statuto in 1085 
(1 Jab. 2, 0 .12), a portion boiug divorted to public uses in 1787 (27 Qoo, 3, 
0 . 13, 8. 48). 'Xiiese Acts wore ropeiiled by the Statute Law Bovision Acts, 1863 
(26 & 27 Viot. c. 125) and 1871 (34 A 35 Yict. o. 116), rosnectiTcly, the kttor Act, 
by a 1, expressly saving the ngbk of tho Crown, lue tornu of the saving 
Icfatiso arc similar to those sot out in note (y), infra. 

(y) Tho hereditary excise ir<<l a duty on wine licences were settled upon the 
Crown in 1660 for over i i lieu of the revenues arising from the military 
tenuTOB, and from the righ s of pro-omption and purveyance, which were 
abolished by Ibo same Act (12 Oar. 2, c. 24, ss. 15—27). Tlie hereditary OKoiso 
w'iis suspended by tho Civil List Act, 1837 (1 A 2 Viet o. 2, s. 7), with a aaviag 
of the rights of the Sorerei^’s successors. The Civil List Act, 1001 (1 iidw. 7, 
c. 4), B. 0 (3), directs that » hhall ceaso to bo chargeable (see note (o), p. 110, 
fmij. Tho hereditary duties on wino licences were abolished in 1757, and a 
sum of £7,002 dorivuu from stamp duties ou tho new wine licences settled upon 
tho C^wn instead (statute 30 Qoo. 2, o. 19, ss. 7,13). This sum of £7,002 was 
directed to bo paid into the public rrvonvo by tho statute 1 Goo. 3, o. 1, s. 3. 
Tho two latter Aots have been repealed by the Statute Law Sovision Acts, 1870 
and 1867 (S3 A 34 Yict. c. 69, s. 1; 30 A 31 Yict. o. 59, a 1), but the repeals ore 
not to affect any right to any hereditary reronuss of the Crown or any obarjros 
thereupon, or prevent tlio ropoaled enactment from being enforced fox wo 
collection of any such revenues or otherwise in relation thereto. 

(A) Some importance still attaches to the history of these rovonues owing to 
the legal ixissibility of resumption of tho hereditary rovonues by the Crown, 
in which case tho nation would presumably be bound to moke on equivalent 
'compensation to ilie Chown therefor. 

(i) See the statute 1 Qoo. 3, o. 1. After 1688, and before tho reign of 
'Qeorge III., tho horedlta^ revenues were rottled upon the Crown by statuto, 
but the principle of contribution to the national expenditure was preserved by 
the Aots. 1^0 tho preambles to the Crown Lands Act, 1702 (1 Ann. o. 1; 1 Ann., 
stat. 1, c. 7, Buff.), and the statutes 1 Geo. 1, stai. I, o. 1; 1 Qoo. 2, 
Btat. 2, 0 .1. * 

(/) Now for the life of His present Majesfy and six months after (see p. 271, 
posQ. 

(j» Bo called because the salaries of the Lord Chancellor, judges, and of the 
civil service were originally charged upon it (see the statute 1 Geo. 3, o. 1, 

s. ^ 

(0 Under the will of the late Queen Yiotoria this estate passed to His present 
Majesty for life, with remainder to the Prince of Woles for lifo and various 
remainoers over. As a memorial to the late Queen and on the oooarion of His 
mresent Majesty's coronation, however, the estate, as desoribed in plans 
deposiied with the Clerk of Parliaments and the Clerk of the House of pommons, 
was directed by statute to be vested in the Crown in right of the Crown, and to 
cease to be port of the private estates of the Sovereign. 8.1 of the Civil List 
Act, 1901 (1 Edw. 7, 0 . 4), is to apply thereto (OBbome Estate Act, 1902 
(2 Mw. 7, c. 37), preamble, s. 1; and see p. 190, poet). 


m 

Sjm.i. 

InfloaeraL 


The dlvll List, 
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Bkt. 1. f^i^Qgg doi'ived from the Daehies of Lancaster and Cornwall and 
In OeneraL the Principality of Scotland (m )), and the produce of the email 
branches of the hereditary revenue (n), and of the casual.revenue 
arising from any droits of Admiralty or of the Grown, together with 
the surplus revenues of Gibraltar or any other possession of the 
Grown out of the United Kingdom, and all casual revenues at home 
and abroad, are to be paid into the Exch^uer and form part of the 
Goasolidated Fund during the present rei^n and six months there¬ 
after (o). In return for this surrender, m addition to the allow¬ 
ances made to certain members of the Royal Family, His Majesty 
receives a £xed annual income, still known as the Civil List, 
though now cleared of all charges for the Civil Service and other public 
expenses, which are thrown directly on the Consolidated Fund (p). 


(m) Tho revenues of tbo Duchies of Lanoostor and Cornwall wore expressly 

excluded from tho orii^inal surrender by Ooor^ Qd. (see note (v), <uid 

have boon sioco retoinod by tho Crown. Tno rovonuoa of tho Ducliy of 
Cornwall bolonj; to the heir apparent when such a person exists, as do also 
those of the Principality (f Scotland. As to theee, eeo pp. 2S8, 270, post, A 
surrender of the revennos of Laucanter was suggested in 1830, but was success¬ 
fully resisted by William IV. The question of the nation’s right to tho 
revenues of tho Duchies of Lancaster and Cornwall was again raised on the 
introduction of the Civil List Bill in tho Honse of Lords m 1837 (sea Parlia¬ 
mentary Debates, 3rd aer., Vol. XXXIX., per Lord Brougham, {m. 1366—1365, 
where ho insists on the right of the nation to these revenues. As to the legal 
title to the Duchies generally (from which it follows, it is submitted, that Lord 
Brougham’s view could not be upheld, see pp. 217, 238, post). The revenues of 
the former county palatine of Durham (os to which see pp. 114, 216, poet), iu so 
far as they are revested in the Crown (see ibid.), have become merged in the 
rest of the hereditary revenues, and are therefore included in the surrender. 

(n) As to these, see pp. 209 et seg., post. 

(o) Civil List Act, 1001 (1 Edw. 7, o. 4), s. 1. This is oSocted by roforonce to 
the surrender made by Queen Victoria under tho Civil List Aot, 18^7 (1 & 2 Viet. 
0 . 2), which, with the previous Civil List Acts, is cumulative in effect, the 
sequence of ^e various surrenders being os follows: George HL euTrendored 
the land revenues of tho Crown in England, then worth some i^9,000 per annum 
(those of the Duchies of Lancaster and Cornwall being expressly excepted), 
tlio hereditary revenues doiived from tho Post Office (see note (/), p. 100, ante), 
together with the heroditoiw excise duties on beer, ale, and ddor (see note (oi, 
p. 109, ante), the annnity of £7,002 settled upon tho Crown by statute (see Am.), 
and tbo small branches of the hereditary revenue, in loturn for an annuity 
of £800,000 per annum, upon which wore charged the salaries of - tho 
judges and civil service, cwtain pensions, and other public expenses (statnte 
1 Qeo. 3, 0 .1). The boi^tary revenues of Ireland were surreuderod by an 
Act of the Irish Parliament later in tho same reign (32 Geo. 8, ol 1). A 
similar arrangement was oontinusd by Gflorge IV. (see the statutes 1 Geo. 4, o. 1; 
1 & 2 Geo. 4, o. 31) and by William TV., who surrendered, in addition, the here, 
ditaij revenues of SooUaud (except those of tho Prindii^ty) and tho 4 per cent, 
or West India, duties,.since repealed. This surrender included the whole of the 
horeditory revenues except .those mentioned above j[etatuto 1 Will. 4, o. 26). 
A simitar arrangement was mode by Queen Victoria, who received a fixed 
income of £386,000 ; the hereditary excise duties on beer, ale, and cider 
hoing suspended, with aeaving of the limits of sucoessors, the lut it^ of public 
expenditure formerly diaig^ on the OivU list, namely, £10|000 per annum 
for secret eervice money, being thrown upon tlie Oonsolidated Ihind (Givil List 
Act, 1837 (1 A 2 Viot. o. 2)). Under the Civil List Act, 1001 (1 Edw. 7, e. 4), 
the heredita^ excise dutiee cease to be ehargeable^ and the annual sums 
payable to His Majesty and other members of the Boysl Famity are free of all 
charges for publio govemmeat or peneions (we pp. 271 et sef., poa), 

(p) .See note(o), supra. 




Fast Vtl.-'Tnn EsvitNOts of Ottawa. 

The hereditary revenaes so enirendered ore legal^ liable it AiK>r*i* 
reeamption by the Sovereim succeeding on Ihe wmlpe of His Xa^flepwid. 

1 )re8ent Majesty, but in 8u<m an event they would presumably be 
iable to contribution towards the expenses of public government (g); ofaun^tosd 
and the surrender having become customary since 1760, resump- nvnaa. 
tion by the Crown may be said to be beyond the possibility of 
contemplation in practice (r). 

SuB-SjBor. 3.— Sourcet of the Private Sevmue, 

201* The revenues which the Crown enjoys tor the upkeep of SoorcoaoC 
the royal household, or for the Sovereign's private enjoyment, are 
derived from (1) the annual income, known as the Civil List, 
granted by Parliament out of the public funds in the manner 
previously stated (s). This is apportioned to meet the various 
heads of the expenditure required for the maintenance of the 
royal household, the privy purse, and of certain members of the 
Boyal Family (a); (2) the revenues of the Duchy of Cornwall (when 
not vested in the Prince of Wales) and the Ducny of Lancaster, and 
of the Principality of Scotland (when not vested in the Prince of 
Wales), which, though of a hereditary nature and descendible with 
the Crown, have escaped the operation of the various Civil List Acts 
and consequent surrender (b); and (8) the revenues derived from 
such estates as the Soverei^ enjoys in his body natural as distinct 
from his body politic, of which, not being subject to any hereditary 
rights, he may dispose freely, although the manner in which 
such estates may be dealt with is regulated to a large extent by 
statute (c). 

Sbot. 2 .—Surrendered Revenme arising from Crown lM.nds, 

Sub-Sect. 1. —General Nature of Croton BigMe, 

(1) Lande enjoyed in Bight of the Oroion. 

202. The lands which the Sovereign enjoys in his body politic Crown landa 
in right of tho Crown comprise the remaining demesne lands (d) 
which were acquired at the original distribution of landed property, 
or which came to the Crown afterwards by forfeiture or other 
means (e); the lands and rights relating to laud which are enjoyed 


(jri Seo th» refexenoes in note (o), p. 110, ante, and note (r), infra. 

(r) Aoootding to Spencer Wu^lo, “ a sorrendor of this kind once outdo is 
YixtuaUy irteTOcable’'^(WaIpole’B^Btoi 7 of England, ed. 1880, Yol. IH., 395). 
Flyman states the principle of surrender as being now jrovomed by '* a ooBtom 
strong aa law ” (Freeman, Growth of the English Gonstitation, ed. 1873, p. 140). 
See alao the debate on the Civil List Act, 1837 (1 ft 2 Tict. e. 2} (Parliamentary 
Debates, 3rd ser., Yol. XXXIX., pp. 180. 181, 1356—13C5}. 

«) See pp. 109,110, ante. 

a) See pp. 271 et teg., poii. 

b) See note (m), p. 110, ante, as to the right of the Crown to these rovonuoa. 
c' See pp. 278 et legi., |waf. 

fO Before the passuig of the Crown Landi Aot, 1702 (1 Ann. o. \x stat. 1, 
7, Bofl.), by which the alienation of Grown land was tostiained, the land 
revenues of the Crown had been greatly impoverished by numerous grants to 
subjeota, especially under William lIL (see 1 BL Com., 14th ed., 286). 

(e) Donesne lands arc so defined by Blockstone (see 1BI. Com., I4tn ed., 286). 
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Sect. 9 . by virtue of the prerogative, such as foreshore, lands formed 
Surrendered alluvion or left bare by diluvion, and royal mines, as also the landte 
Revennes and rights ^rhieh are acquired by virtue of the prerogatives of 
arldng from escheat and forfeiture (/). Ho these must also be added, it seems, 
L such fee simple lands enjoyed by the Sovereign in his body natural 

lisnas. remain undisposed of by grant, will, or otherwise under the 
Crown Private Estates Acts (g). 

(2) The Crown’e Sight to the Fcreahore. 

Voreihora. 203. The Grown is by prerogative right the pnmd Jade owner of 
all lands covered by the narrow seas adjoining the coast, or by arms 
of the sea or public navigable rivers (/i), and also of the foreshore, 
or land between high and low water mark (i), the right being 
limited landwards to the medium line of high tide between spring 
and neap tides (/c). 

In Scotland the right to the soil extends, it seems, from the 
coast outwards to the three-mile limit (0« 

Fabiio rights. 204. The right of the Crown in the soil is, however, subject to 
the jvM publieam, or public right of navigation and of fishing in the 
sea (m), and rights ancillary thereto (7i), as also to the right of 


(/) As to Orowu rights to foreshore, see ihfra; as to alluvion anil diluvion, 
p. 110, pmt; as to royal mines, ibid. As to escheat, soe titles CnoWN PiucmrcE; 
Beal Peofebty and Ohai’Tei.s Beal. As to forfeiture, soo titles Ouimieal 
Law and PeoOedttre; Beal Pbofehtt aed Ohaitelb Beal. 

(g) Crown l^vate Estato Act, 1800 (89 & 40 Goo. 3, c. 88), s. 6; Crown 
Private Estates Act, 1802 (26 & 26 Viet. o. 37), s. 7. See also pp. 273 ct mj., 
poet. 

{h) Halo, Be Jure Moris, Hargrave, Law Tracts, p. 10; Bac. Abr. tit. 
Prerogative, B, 3; and see Btdeirode v. JMl (1603), 1 Sid. 148. A “navigable 
creek or arm of the sea" in the legal soneo mi st be affected by the ebb and 
flow of ordinary tides (llcheeter (Earl) v, SaiahUfi (1889h 61 L. 1. 477). 

(t) Halo, Be jure Maris, Hargrave, Law Tracts, p. 14; JBao. Abr. tit. Preroga¬ 
tive, B, 3. The right ia prima faeie in the Crown, and tho burden of proof to 
the oontraiy is on a daiinant (A.-O. V. Rkharda (1793), 2 Aust. 603), As to 
mines under the foreshore, see p. 118, past. 

A.~Q. V. Chatnhera (1864), 4 Do G. M. & G. 206 ; Philpoi v. Bath (1904), 
21 .T. L. E. 634, 0. A. 

(Z) Lord Advocate v. Wemgaa, [1900] A. 0. 48, H. L.,per lioiil WatsoK, at 
p. 66. Tlio samo principlo would, probably, bo applicable to other Bri tish tonitory. 
Qiuare whether a valid grunt of such soil can bo made (iiid.). 

(m) Halo, Do Jiiie Moris, Hargrave, I^aw Tracts, pp. 10, 17; A.-ff. v. 
Parmeter (1811), 10 Frico, 378; 'affirmed H. L. (1813), ma., 412. 

(n) Brine&man v. Motley, ^004] 2 Oh. 313, 0. A.; PitzharcUnge (JDoriZ) v. 
Pitrcell, [1908] 2 Ch. 139, per Fabeee, J., at pp. 166,167. There is no common 
law right of bathing-from tho foreshore (Blundell r. Catterall (1821), 6 B. & Aid. 
268; Brinehman V. Matley, jmpra), or of holding meetings on or passing over 
Gie foreshore when dry, except for puipoaes connected with navigation or 
fishing (Llandudno Urban OouneH y. TFboos, [1899] 2 Ch. 706; Brinckaum v. 
Matley, eupra). The public have no general right of shooting over &e fore^ore 
(Fitzhardinge (^ord) v, Pwrcdl, aupni^, and the right to shoot wild dudt (or, 
perhaps, other birds or animals) on the foreshore, l^g in the nature of aprq/SZ 
a prendre, cannot he claimed by oustom (ibid,). A custom to fix moorings on 
the foreshoxe is good (A.~0, v. W%'ight, [1897] 2 G. B. 318, 0. A.), or to spreajd 
nets upon land above high-water mark (Mercer v. Beane, [1006] 2 Ch. 638, C. A.; 
see also the White Herring-Fisheries Act, 1771 (erroneous^ printed 1871 in 
the Short Titles Act, 1896 (69 A 60 Viet. o. 14]) (11 Geo. 3, o. 31), s. 11). But 
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owners of adjoining land to have aeoess to the sea at all times for StMos, s. 
purposes of navigation (o). Somodwed 

205. The right of the Grown to the soil covered by arms of the arfaing fj^ni 
sea and navigable rivers, or to the foreshore, may become vested in Crown 

a Bubject by grant or prescription (;i), but the grantee can only Lands, 

take subject to the rights of the public (q), the grant being void ~ TT. 
wbereitisdetrimentaftosoohrigBsW. ftwdpttai. 


308. In order to protect the Crown’s intorosts, one month's Proteotlonot 
notice must be given to the Board of Trade, and also, as to land Crown rigtite 
in the Duchies of Lancaster or Cornwall, to the proper oCicers of the 
Duchies, and in all other coses also to the CommissiouerB of Woods, 
upon an application for registration of title to property which com¬ 
prises land below high-water mark at ordinary spring tides; and 
in the case of rogistration otherwise than with a possessory title 
the registrar may not register the land until he is satisfied that the 
notice has been given (s). 

207. Foreshore in tl e Duchy of Cornwall belongs privid facie Oochy of 
to the Prince of Wales, by virtue of the parliamentary grant to the 
Black Prince, and then fore cannot be alienated without statutory 
authority (f). Enjoyment by the owner of on adjoining manor 


the Inttor right by Rtatiite, and, semble, by ouetoin, coosoa when the ground u 
iaoLosei (Oantiiieliown HhiphuUdin^ Co. v. Robertson (1898), 36 So. L. B. 722). 
Pennitting the puhlio to wander on tiio sand of the foreshore duos not imply 
dedication to tho publio ( /MVu^an t . MtUletf, [1904] 2 Ch. 313, 0. A.). Aa 
to rights relating to tho foreshore gonorolly, see titJo WAtjbks snu Watbb- 
COURSISS. 

(o) Cwfiinger v. Siteehau, [1900] 1 I. B. 519. 

(p) Hole, I)e Jure Mai-is, Hargrave, Law Tracts, pp. 10, 17; Bao. Abr. 
tit. rrerogative, B, 3; Re Walton-cum-Triinlej/ Manor, lix fMrUt Ttmlute (1873), 
28 L. T. 12; licaufort (Duke) v. Sioanaea Corporation (^1849), 3 Ezch. 413. As 
to tho admissibility of acts of ownership as ovidence that the forcdiore passed 
under the grant of an adjoining manor or land, though not expressly mentioned, 
see Vanildeur v. (Hi/nn, [1905] 11. B. 483, C09,0. A.; oifirmod as A.-&. for Ireland 
T. VawIdtuTj [1907] A. 0.369 (building quay on foroshoi-e and taking tolls); see 
also Yol. Yj., p. 484. In SeraUon v. Rroum (1826), 4 B. & 0. 48S, a grant of 
'* sea grounds, shoros. and oyster lajyrings ” was hold to pass tho foreworo. Acts 
by a third party, siu^ os phioiag piles upon the foreshoie, may support un.ease- 
ment, but are not suffidunt to oisphice tno titlo of tho Crown's grauteo (Philpot 
V. Bath (1904), 21 T. L, B. 634,0. A.). Tho owuorahip of a several fishery over 
the foreshore raises tho presumption that the soil of the foreshore belongs to 
the owner of the fishory {A.-Q. v. Emerson, [1891] A. 0. 649). 

(u) As.to grants of foroshoro, see A.-t/. v. Jiurrulge (1822), 10 Piico, 360; 
A.-(r. V. Parmetrr (1811), 10 Price, 378 ; affirmed U. L. (1813), ibid. 412; as to 
grants of the soil in ciuoks and navigable rivers, CoMtesUr Corporation v. Brooke 
(1846), 7 Q. B. 339; Gann y. WhitstaUe Uf'ree Fishers) H863), 11 H. L. Oas. 
192. As to ereotions between lugh and low water mailc in tidal rivers oon- 
stitnting a nuisance to the public, see A,-0. y. Johnson (18191, 2 Wils. (OJZ.) 
87: and practically the same case, M. y. Qrosvmor {Lord) (1^19), 2 Stark. 611. 
See also title Watbbb Avn Waxisbooubsss. 

(r) A.-G. y. Farmtder, supra. 

(>) Land Transfer Acts, 1876 (38 & 39 Viet a 87), s. 66. and 1897 (60 & 61 
Yiot 0 .66), B. 18, Sched. I. See also p. 177, As to registration'su Ireland, 
see &o Local Begistration of Title (Ireland) Act, 1691 (64 dt 66 Yict. c. 66), s. 78. 

(0 Zepee y, Amrew (1826), 3 Man. & By. (K. B.) 329, note (a); see also Pewyn 
OoiporatioH y. Bohn (1877), 2 Ex. D. 328. As to the title to the Duchy, see 
p. 2.38. 



114 


COKBTITITTIONAL LaW. 


Boot. t. 
Bomndered 
Rovenaes 
ailBlag ih)m 
Oro«n 
Lands. 

Connty 
i^atino of 
Vtttbaxa, 


Traiufer to 
the Gtown. 


Exceptfoos 
from the 
tnuufer. 


may, however, raise the presumption that it is vested in him by 
parliatoentory grant (a). The rights to the foreshore as between 
the Crown and the Puke of Cornwall ore now regulated by 
statute (b). 

208. The prerogative rights relating to the foreshore in the 
county palatine of Durham were formerly vested in the Bishop of 
Durham as incident to the franchise of the county palatine. These 
rights have since the 28rd July, 1868, become vested in the Grown 
as part of the hereditary possessions and land revenues of the 
Grown (c), subject to certam leases previously granted by the 
Bishop of Durham, and to certain exceptions (d). 

The rights so transferred included all the right, title, and interest 
of the Crown in right of the county palatine, and also all the estate, 
right, title, and interest whatsoever of or to which the Bishop of 
Durham or the Ecclesiastical Commissioners were seised or entitled 
on the above date (e), either in right of or as part or parcel of 
the county palatine or see of Durham, or of any lordship, manor, 
or seignory, forming part of the possessions of the county palatine 
or see respectively, in and to the soil and freehold of the beds 
and shores of the sea below high-water mark, and also (except as 
mentioned below) in and to any inclosnies, embankments, or encroach¬ 
ments made therefrom or thereupon respectively, within or adjacent 
to the county of Durham (/). 

The transfer also included similar interests in and to any 
stocks, funds, securities, or moneys standing in the name of the 
Accountant-General of the Court of Chancery (jjr), representing the 
pui-chase-money or value of any part of the beds and shores as 
above mentioned, subject to any dispositions of the interest of the 
see of Durham in such stocks etc. which had been lawfully made 
by the bishops of Durham prior to the 23rd July, 1868 (/i). 

209. The transfer did not apply to Holy Island, situate in 
Islandfihire, in the county palatine, and did not transfer to or 
vest in the Crown the right or title of the Bishop of Durham, or 


(<A Lopas V. Andrew (182G), 3 Man. & Kjr. (e.s.) 320, note (a). 

(b) Cornwall Submarine Minos Act, 1838 (21 & 22 Yiot. o. 109). For the 
provisions of the Act, soe pp. 2o8 et teq. 

(c) The Jura re^lia of the county,palatine wore ^viously vested in the 
Crown as a franchise separate from tho Crown by the Dtu-ham County Palatine 
Act, 1636 (8 & 7 Will. 4, o. 19), but the latter Act has been amended by the 
Durham County Palatine-Act, 18fi8 (21 & 22 Viet. o. 43), ss, 2, fi, and the rights 
are now vested In the .Crown in right of the Crown. As to the transference of 


palatin^.rights generally, see p. 210, poai. 

(d) Seethetei^m/hi. 

(e) As to the ‘Bishop of Durham, also any r^bt, tide, or interest vested in 
him at the passing of the Durham County Palatuae Act, 1836 (2lBt June, 1836). 

(/) Durham (^unty Palatine Act, 1838 (21 & 22 Yiot o. 13), s. 2. " County 
of Durham” comprises the coun^ of Durham and SadherM, including the 
detached parts of Qraikshixe, Bedlingtonshixe, Norhamshire, AUertonehJrOj and 
Islanddiire, and all other places formerly within the inriadiotioh of the Bishop 
of Durham in right of the county palatine (ibid., s. 1; Durham County PMstius 
Aut 1836 (6 6 rwm. 4, 0 .19), 1 . 7). 

(uV Now the Paymaster-Qen^ (see title Boeventjx). 

Dniham County Palatine Aott 1868 (21 & 22 Yiet o. 45), a, 3. 
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of the Ecclewticftl CommiBBioneni, in or to any land raolaimod iBtn. 3. 
from the flow of the tide in any navigable river or upon tiie shore fluMidBjred 
of the Bed within the connfy of Durham, firom whieh the flaid lAmifBim 
Bishop had previously to the fllst^ June, 1886, aetoally received 
rent alter the same had been redaimed. All such reolumed land 
is deemed to be parcel of the possessionB formerly bdonging to 
the see of Durham, and is now vested in the Eccle^noal 
Commissioners (»)• 

210. The transfer was made subject to any then existing leases EsiiUag 
afiecting the lands transferred (ft). On the determination of any 

such lease which includes property belonging to the Crown (0, such 
property is to become subject to the Acts regulating the manage* 
ment of Crown lands; and the counterparts of all leases of any here* 
ditaments of which the whole rents were, by the Durham County 
Palatine Act, 1858, directed to be paid to the Commissioners of 
Woods, were directed tp be delivered up to the Commissioners of 
Woods immediately after the 28rd July, 1858; cmd as to leases 
under which the whole or a portion of the rents and profits were 
directed to be paid to the Commissioners of Woods, counterparts 
were directed to be made in the office of the Ecclesiastical Com* 
missioners. The counterparts and copies to be so made and delivered 
to the Commissioners of Woods were directed to be enrolled in the 
office of Land Bevenue Becords and Enrolments, and the. enrolment 
is admissible as evidence of the lease (m). 

211. All rents, profits, and other moneys received by the Com* AppiicAtion 
missioners of Woods (n) from, and the proceeds of any sales or 
dispositions made by them or either of thorn, of any part of the ““ P" “• 
bed or shores of any navigable river so far as the tide flows, or of 

the shores of the sea below high-water mark, or of any inclosures, 
embankments, and encroachments made therefrom or thereupon 
respectively within the county of Durham, after deducting all costs, 
charges, and expenses in any wise incidental to the sale, manage¬ 
ment, or recovery of such property, are to be divided into moieties, 
of which one moiety is to be applied by the Commissioners of 
Woods as part of the hereditary revenues of the Crown (o), and 
the other moiety is to be paid by the Commissioners of Woods to 
the Ecclesi^tical Comnussioners, but the latter are not, on ac^unt 
of such apportionment, to have any right to interfere with the 
management or disposition of the property (a). 


(i\ Darham County Palatine Act, 1858 (21 A 22 Yiot. o. 45), s. 2. 

(i; Ibid., ee. 3, 4. Any rents thereunder ore paid to the Commissioners of 
'Woods on helialf of the Crown. 

(I) UndiBT the Durham County PalSitoie Act, 1858 (21 A 22 Yict. o. 45), or 
otherwise. 

, Dnrhom County Palatine Act, 1868 (21 A 22 Yiot. o. 45), a 3. 

(n) ' Under the Durham County Palatine Aot, 1858 (21 A 22 Yiot. a 45), or 
otherwise. 

(o) In the manner directed by the Qrovn Lands Act, 1629 (10 Oeo. 4, o. 50}; 
see p. 127, post. 

(a) Dorhun County Palatine Aot, 1858 (21 A 22 Yiot. o. 45), a 4. Such 
propeity is to be maaiued u part of the hei^taiy possessions of the Crown os 
tf no saoh piorisioa os to apportioiuaent had been made {(bid.). Tbs Aotslsa 
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(8) Zand farmi hy Alluvion and JDiluvion. 

212. Where land is formed byallavion, that is, by the casting up 
of earth or sand on the shore of the sea, the additional increment 
belongs to the Crown where Uie casting up of the oarth or sand 
takes place suddenly (b). But where new land is formed by small 
accretions, and the additions or increments are so gradual as to be 
inappreciable, these belong to the owner of the adjacent land («), 
whether the accretions are due to natural or to artificial causes, 
provided in the latter case the user of the land be lawful (d), 

213. The Crown is also entitled to land suddenly left baro by 
diluvion, or the roilux or dereliction of the sea, or of a river as far 
as the sea flows (e), and to islands arising in the narrow seas or 
arms of the sea, and m rivers as far up as tho tide flows and 
reflows (/). But where the diluvion or dereliction takes place 
gradually, the land left bare belongs to the adjacent owner 07 ); 
and where the soil of the creek or river belongs to a subject by 
grant or prescription (h) now islands,formed therein or land left 
bare by diluvion belon<^ to the latter (t). Nor is the Crown entitled, 
it seems, where the owner of land left bare, which was formerly 
covered, can recognise any portion which belonged to him (k), nor 
whore land is loft bare, or now islands arise, in rivers in which 
there is no tide, in both of which cases the land belongs to the 
riparian owner or owners (1), 

(4) Boyal Mina, 

214. By prerogative right the Crown is entitled to all mines of 
gold and silver within the realm, whether such mines are situate in 
its o^vn lands or in the lands of a subject {m). 


contains a saving ol tho rights of all porsons, bodies politic and coriMrate eto. 
(other than in the cosos provided lor or iutouded to ho provided for by the Act), 
enjoyed by tkoiu before tho 2.‘ti'd July, ISoS, or which they could or might have 
enjoyed if tho Act had uut boon passed {ibid., s. 6). 

\h) IMe, De Jure Muris, IXargravo, Law Tracts, p. 14 ; 2 Bl. Com., 14th cd., 
262. But SCO Anon. (lo76), 6 Dyer, .'126 b. 

(c) Ude, Do Jure Muiis, tup}a; Bl. Com., supra ; It, t. Yarborough {Lord) 
(1828), 2 Bli. (if. B.) 147, id. L.; Doo d. Seebicristo v. A'asf India Co. (18d6), 10 
0. C. 140. 

(rl) A.-O. V. Chanibert (1859), 4 De Q. & J. 55. Whore tboortificial cau*ws are 
intended to produce the accretion, tho Crown would, it soems, be entitled (Kn'd,). 

(f') llule, De Jure Maiia, supra; 2 Bull. Abr. 169, pi, 11; and see Anon. 
(1573), supra; 2 Bl. Com., 14th ed., 26^. 

(/) TTale, Do Jure Idhris, supra, 17. 

(y) Bl. Coxa., supra. As to irao^er tho Crown oan gi'oiit lands under the sou 
which sub 80 (][uontly become dbrelict, see A.-O. y. Turner (1676), 2 Mod. Bop. 106. 

(/<) Tho soil of eroekls and tidal rivers may be vested in a subjoct eitiior by 
churter or p-cscription, and- cither in gross or as parcel of a manor (see 
ConsUibU'i* (1(A)1), 5 Co. Bop. 105 b, 107 a; Anon. (1573), supra. 

(t) Hale, Do Jiiru Maris, Hargrave, Law Tracts, pp. 26,36. 

(Ji) Barnmjian’s (Sir Francis) (Jase (1610), 8 Co. itep. 136 b; but see A.-G. y, 
Citumixrlaino (1858), 4 X. & J. 202. 

(0 2 Boll. Abr. 170, pi. 16; 2 Bl. Com., 14th od., 261. As to the rights of 
ripurimt onnors in sudi coses, see titles B2 ai. Pbopehxy and Ciiattelb Beai.; 
WAXBBB and WAZJSBOOTmsXS. 

Cato of Mina (1668), 1 Plowd. 310, 316, 316r Ka* Oh.; Bao. Abr. 
lit iSwrcgative, fi,8; 1 BL Qam,, 141ih ed., 294. 2^ prerogative is said to owe 
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This zighi, however, does not (since the year 16S8 (n)) 
extend to mines of copper, tin, iron, or lead, which are not to be 
adjudged, taken, or reputed 'to be royal mines although gold or 
silver may be extracted therefrom (o); and British subjects (p)^ being 
owners or proprietors of any mine or mines wiihin England, Wales, 
or the town of Berwick-upon-Tweed wherein any ore is or may 
be discovered, opened, found, or wrought, and in which there is 
copper, tin, iron, or lead, may hold, enjoy, and possess such mines 
and ore, and dig and work the same, notwithstanding that they are 
protended or claimed to be royal mines, any law, usage, or custom 
to the contrary notwithstanding (q). 

215. These provisions do not, however, extend to mines worked 
primarily for gold, where the ore contains such a slight admixture 
of tbo baser metals as to be valueless in itself for purposes of 
working (r); and the Crown or any person claiming under it may 
have the ore of any such mine or mines in any part of England, 
Wales, or the town of Berwick-upon-Tweed (other than tin ore in 
the counties of Devon and Cornwall) upon paying the proprietors 
of the mine (within thirty days after the ore is raised and laid upon 
the bank of tho mine and made clean and merchantable (a), and 
before it is removed), for all such ore made clean and merchantable, 
at the rate of £16 per ton for ore containing copper, £i per ton 
for ore containing tin or iron, and £25 per ton for ore containing 
lead (t). In default of payment of such respective sums the owners 
or proprietors of tho mine may sell and dispose of the ore to their 
own asG(u). 

But these provisions do not alter, determine, or make void the 
charters granted to the tinners of Devon and Cornwall by the 
Crown* or any of their liberties, privileges, or franchises, or the laws, 
customs, or constitutions of the stannaries of Devon or Cornwall (a). 

216. The Crown may grant the right to royal mines in tho 
form of a franchise; bat, unless expressly mentioned in the grant, 
royal mines will not pass (b). 


its origin to the Sing’s need of supplies for war and the coinage {Case Mines, 
supra ; 1 Bl. Com., 14th ed., 294). Mines of gold and silver in tlie county palatine 
of Burham were revested in the Crown by tho Durham County Palatine Acte, 1636 
(6 & 7 Will 4, c. 19) and 1858 (21 & 22 Yict. o. 45) (soe p. 114, ante). As to 
mines generally, see title Mutes, Miherals and Quasiuxs. 

(n) Before that yeai* the right of the Crown at common law extended to 
all mines of baser metal whioi contained any gold or silver, irrespective of 
the proportionate value of the ores (Cuw of Mi'ms (1566), 1 Plowd. 310, 315, 
336, 339, Ex. Oh.; Bao. Abr. tit. Prerogative, B, 8). 
io) Statute 1 Will & Mai*, (sess. 1, Buff.), o. SO, s. 3. 
fp) laduding bodies politio or corporate. 

Statute 6 will. & Mar. o. G, s. 1. 

(r) A.^O. T. Morgan, [1891] 1 Oh. 432, 0. A. A licence from tho Orown if 
required in such oases (tot'd.). 

r«) Statute 5 ‘Will. & Mar. c. 6, s. 2 ; A.^O. t. Morgan, supra. 

(t) Statute 5 Will. & Mar. c. C, s. 2, amended as to lead qm by iho Otown Pra* 
unTmon of Lead Ore Act, 1815 (65 Oeo. 3, c. 134), s. 1. 

(«) mt., s. 2. * 
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217. Afl general owner of the foreshore {except in Cornwall 
the Crown enjoys the ^ht to mines th^nnder, nnless w^re 
granted away or otherwise alienated, (d). This right extends in 
Scotland to all mines underlying the waters of the ocean, whethw 
within the narrow seas or from we coast outward to the three-mile 
limit (e), and the same principle would, it seems, be applicable 
elsewhere in Great il^ritain (/). The right to work such mines, in 
so far as it does not interfere with public rights of navigation or 
other public rights, may be granted by the Crown (g). 

218. The Crown by prerogative right is entitled to dig for salt¬ 
petre in the lands of a subject (h). But this right, being allowed 
to the Crown originally for the defence of the realm in connection 
with the making of gunpowder, cannot be granted away, demised, 
or transferred (t). 

The right is also subject to certain rules for the protection of the 
owner of the soil. Thus, the Grown may not dig in a man’s bouse, 
barn, or outhouse, or so as to weaken the walls, and the soil must 
be left as commodious as it was before. Nor can the Crown 
restrain the owner of the soil from digging for saltpetre himself (^). 

8ub-Sxot. 2.—JExemption of Crown Property from Taxaiion, 

219. The Crown not being bound by any statute whereby 
any prerogative right, title, or interest belonging to it may be 
divested or abridged, unless expressly named (Z> or bound by clear 
implication (m), property owned and occupied by the Crown is 
exempt hrom taxation unless rendered liable either by express 


(e) 'Where the foreshore belongs, primA fade, to the Duke of Cornwall (see 
p. 113, ante). As to the diviuou of mining rights under the foreshore between 
the Cmwn and the Duke of (fornwall, see p. 258, post. 

(<Q As to the Crown’s tight to the foreshore generelly, see p. 112, ante. The 
management of mines under the foreshore remains with the (kmimissioners of 
Woods (see Crown Lands Act, 1866 (29 & 30 'Viot. o. 62), e. 21, and p. 143, 
post). As to when cool mines under the forediore pass under a grant of coal 
mines, see 'VoL 'VI., p. 479, note (o). Under a grant of “ mines” simply, mines 
of gold and tdlver do not pass (see VoL YL, p, 47a ante). 

(e) Lord Advoeatey. Wemyw, [1900] A. 0.48, per Lord Watsoh, at p. 66. 
(/) See the statutory provisions relating to mines under the forbore in 
Cornwall, p. 268, poet. 

la) Iiora Advocate t. Wemvea, eupra. The power to grant the soil itself sooms 
doubtful (ibid.). 

Ih) CttMtf^tpeirs (1000), 12 Oo. Bep. 12. 
t) Ibid. 13. 
t) Ibid. 12—14. 

1) Maadakn College CbM(1616), 11 Co.Bep.66 b,68b, 74b; B. V. CbokfnOO), 
3 'rerm dl9, 522; Boo. Abr. tit. FrerogatiTe, E, 5; Yin. Abr. tit. Statutes, 
E, 10; 2 Mawk. ,B. C., o. 42, s. 3; Be Bonham, Em parte Poetmaeter-Oeneral 
(1879), 10 Oh. Di 695, 601; Perry v. Ikma, flMl] 1 Ch. 658, 668, approved 
Wheaton v. Maph A <7o., [1893] 3 Oh. 48, 0. A. As to exemptfon from a local 
pubUo Act, see Lord Advo^ v. Lang (186^, 5 ICoqih. (Ct. of Seas.) 84. As to 
me Metropolis Building Aoi^ 1855 (16 A 19 'Viot a 122), repealed by the London 
Building Act, 1894 (57 A 58 ‘Viot c. oaziu.), see Jay y. Hartman (1857)^ 27 L. 3. 
(it. 0 .) 25. See oleo generally title STAtuTBS. 

(m) Homeey Vrl^ Dietrict Cbuneil y. Bemuil, [1902] 2 EL B. 73, 60 (the 
OroVm is not bound by the FuUio Health AcA 1675(36 A 39 Yiot o. 56]^ a. 150). 
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vmdM or aeeessaiy implieatioa (n). Moreover, tm exprese exmptioa >• 

of rorticnlar dassos of Crovn property in a Btetnie is not in. itself Ba/mieted 
sufficient to raise the implication that snoh property only & exempt, 
and that other proj^rfy not falling within we exception is bound, 4^ 
such danses bemg inserted merely ex mepori eauteld (a), 

A general danse in an Act of Parliament saving the rights .— 

of the Grown will not suffice, it seems, to preserve the rights of the 
Grown, if repugnant to the body-of the Act, at any rate when 
rights shared by the Grown in common with the public are con¬ 
cerned (p). And when rights of property vested in the Grown are 
in question, a saving clause would not, it is apprehended, be 
sufficient to preserve them, if repugnant to the body of the Act (q). 

This doctrine has, however, been doubted (r), and the question 
must, it seems, be governed by the particular circumstances and 
the extedt of the repugnancy. 

220. Where the tax falls upon the occupier, as in the case of Propet^ 
poor rates (s). Grown property falls within the exemption where it is for 

occupied by the Grown, or by servants of the Grown for the purposes 
of the Grown (t), and also where it is occupied by bare trustees for 
public purposes, such as ore required and created by the Govern¬ 
ment of the country, and, therefore, are to be deemed part of the 
use and service of the Grown (a); and in such cases the legal 
ownership may be vested in such trustees, and not in the Grown (2>). 


(ft) ncmsetj Urban DUiri^ Couruil r. Jlenn^l, [1902] 2 K B. VS, 80. 

(o) lUd. w, 81; Smithett v. Blytht (1830), 1 B. & Ad. 609; Weytnouth 
Coloration t . Nugent (1866), G B. & S. 22. 

( 2 >) Tarmouth Cbjiorafion v. Simmotu (1878), 10 CL B. 618,627,628, where a 
genetal saTing daiuo was held not to presenre s puUio right of way. A saving 
dauae in a statute genetally is void if repugnant to tho body of the Act {Alton 
Wood^ Case (1600), 1 Co. Bep. 40 b; see also A.-G. r. Great Eastern Hail. Co. 
(1873), L. B. G IE. L. 367). Quart whether a general olause saving the rights 
of the Crown refers to nghts of property or m tho nature of property only 
{Yarmouth CorpoKition v. Simmons, su^, per Frt, J., at p. 628). 




Alton TFoo^’ Case (1600), 1 Co. Bep. 80 b. 

Simpson v. Seales (1801), 2 Bos. ft P. 496, Bookb, J., at p. 


499. In 


_case a towing path forming port of the soil of a navigable nver was in 

question, and Books, J., expressed the opinion that, supposing the towing path 
mold be oonsiderod as falling within tho words of tho Act, he would stilt be 
inclined to hold that the right woe saved by the exemtion in favour of tho 
Eing,. who is the protector oi aU. these public rights. ^ also, generally, title 
Statutbs. 

(s) As to rates generally, see titie Batbs abo BAnira. 

{t) Mtrssp Xheks and Harbour Board Trustees v. Cameron (1866), 11 H. L. 
Gas. 443, per Xiotd OBAirwOBTlz, at p. 608. This principle exempts bom 



tented by the colond at a regiment under the authority of the (hown for 
pniposes of the regiment); B. v. Sieumrt Q667), 8 E. ft B. 886 (Admiraltyl 
(<0 Mersep Doc& and Harbour Board Trustees v. Cameron, supra, pet Lord 
WsBiBCKT, L.C., at p. 605. See also Pearson v. Hdbom Omon AsseBsmmt 
OonsaEUe, [1893] 1 Q. B.'886; Ooomler v. Berks Justiest (1888), 9 App. Cas. 
61,76, 76; Amherst (LonQ v. Semert (Aord), supra. 

pt) l^rsott V. HMom union Assessment CommiUee, twraj Ooomler v. Berks 
JusEeee, supra ; Amherst {Lord) v. Somers {Lord), supra. See also Perry v. Eamss, 
[18911101.668,668. 
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Bbot. s. Thu 0 , stables rented by the colonel of a regiment order of the 
Surrendered Grown for the use of the regiment, and used exclusively for such 
Revenues purixiso (c), and premises rented and occupied by the coinmanding 
ailing from ofgcor of a territorial battalion, and used as a storehouse for the 
service of the corps, and including portions used as a mess-room, 
ante-room, canteen etc. (d), are not liable to rates, and assize courts 
or police stations vested in justices are not liable to income tax (e); 
and many other instances could be given (/). 

When liable. 221. But lands, tenements, and hereditaments of the Sovereign 
are expressly made liable to all rates and taxes imposed by the 
Commissioners of Sewers, where appointed by the Crown, or by the 
Crown on the recommendation of the Board of Agriculture and 
Fisheries, on the application of one tenth part of the proprietors of 
the area aJTeclcd ( 17 ), 

Moreover, the above classes of properly will not be exempt 
if the profits of the occupation are to be devoted simply to the 
benefit of the pubUc apart from Government purposes (h). Thus, 
property vested in trustees to create and improve docks and 
harbours (0, or premises occupied as a reformatory school under a 
statutory certificate (A;), and industrial schools (1), are liable to poor 
rate. 

{c) Amlierat (Lord) v. JSornen (Lord) (1788), 2 Tonn Hop. 372. 

(a) Pearam v. Jldbam Union Aaaeaammt CvmmJttre, [1893] 1 Q. B. 389. 
Storohouses acquired by the oomiuandinc oflicor of a Toluuteor corps for tho 
storage of anns etc. supplied at tlie piiolio expeuse or by eubs(ffiptioii, wi^ 
tho approval of tho lieutoimut of tho county, wore also expressly exempted from 
all county, parochial, or other local rates and assossinonts (Yoluntocr Act, 1863 
(26 & 27 Viet c. Go), s. 26, extended to the Eoynl Naval Volunteer Bosorve by tho 
Naval Forces Act, 1903 (3 Edw. 7, c. 6), s. 1 (2) (ii.)}. 

f e) Coomber v. lierJta Juaticea (1883), 0 App. Gas. 61. 

f) Lancaaliira Jualirea v. Stretford Overaeera (18S8), E. B. & E. 225 (occu¬ 
pation by local police); Hod/jaan y. Carlide Local Hoard of Health (1857), 8 E. 

& B. 116 (assize courts and judges’ lodgings); Ji. v. Manchealer Overaeera 
(1854), 3 R & B. 330 (county courts): R. v. Shepherd (^1841) 1 Q. B. 170 (gaols). 

(ij) Statutes 23 Hon. 6, c. 6 ; 3 & 4 Edw. 6, 0 . 8; Land DraiAoge Act, 1861 
(24 & 25 Viet 0 . 133), ss. 4, 6; Board of Agriculture Aot, 1889 (52 & 63 Viot. 
o. 30), s. 2 (1) (b), Sched. I., Fart II. By ^ statute 8 & 4 Edw. 6, 0 . 8, s. 2, 
all Bcot and lot and sums of money rated and taxed by the commissioners of 
sowers appointed under the above Acts upon any lands, tenemonts, or heredita¬ 
ments of the Sovereign or his succossore for any manner of thing coir omiug 
the articles of the commissioners are to bo gathered and levied by distress or 
otherwise in like manner and form as may be done in the case of any other 
person. Acquittances under the hand or hands of collectors appointed by the 
oommissioners are to be.a sufficient discharge to the tenants or occupion for the 
sums charged, as also a sufficient warrant to tho receivers or other offleera of 
the Crown for the aillowance to such tenant or occupier for the same. See, 
generoA^, titles Pciiuo HbaTiTH etc. ; Sewebs aed DiiAars. 

(h) Mermy Dtxda and Harbour Board Truataea v. Cameron (1865), U H. L. 
Cas. 443, per Jjord OnAiTWonTii, at p. 507. 

(t) Ibid,, overruling R. v. Salter'a Load Slmea Commiaaitmtra (1792), 4 Term 
Bep. 7S0, and R. v. LivtrpexA (/nAabtfanfs) (1827), 7 B. & 0. 61. See also Clyde 
Navigation Ifrualeea v. Aaamaon (18651, 4 931, H. L.; Leith HariauT and 

JOorka Cemmiaaionera v. Inapvdor of Poor (186^, L. R 1 Sc. & Div. 17; Meraey 
Hoeka and Harbour Board r. BirhenJiaad Aaaeeammt OommiUu, [1901] A. 0. 175. 

(A) Tvmidiffa v. Birhdale Overaeera (1887), 19 Q. B. D. 280, per Dat, JT., 
atp. 282; (^), 20 Q. B. B. 450, 0. A. 

( 1 ) B.f^We«t Derby Overseers (1876), L. B. 10 Q. B. 288; but see per coaOrm 
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Where Grown jproperty is let to an ordinary tenant at a rent (m), Bmr, s. 
or assigned gratuitously to a 6 ab 3 ect who ocoupies it for his own Soirendered 
benefit with the permission of the Crown (n), the occupier is liable Beven OiM 
to poor rate« arirfug nem 

Moreover, the exemption does not apply to such portions of tjSSi 
the premises as are not reasonably necessary for the service 
of the Crown, if the occupiers are m occupation thereof other* 
wise than merely as servants of the Crown. Any such excess is 
rateable (o), unless it is of a trifling nature, when it will, it seems, 
be disregarded (p). 

222. Where the tux falls upon the owner and not upon the Whenownei 
occupier the principle of exemiitiou is the same (q), and applies 

equally to a legal interest vested in, or a benefioial ownership by, the 
Crown (r). Thus, the commanding ofiicer of a volunteer corps in 
whom property is vested for the military purposes of the corps is 
not liable for an amount apportioned in respect of the premises 
for renewing and paving (s). . 

223. Statutory private estates of the Crown are roiulerod subject Crown 
to taxation by statute (a). But private property of the Crown not 
expressly so bound is exempt from general statutory povisions, 
such property being affected at common law with tho incidents and 
privileges of the prerogative (0). 


S/iepfjard y. Bradford Overoeers (ISfrl), 10 0. U. (w, 6.) 309 ; Tunnifliffa 
T. Birkdcde Overseers (1387, 19 Q. 13. D. 280; (1888), 20 Q. H. 1). -100, 
0. A. 

(m) Mersaif Bodes and I/arlour Board Trustees v. Camerm (1805), 11 II. L. 
Coo. 443, opinion of the majority of tho judws at p. 403. 

(n) Jlid., at p. 464; Ji. v. Botfsonbi/ {Lady) (1842), 3 Q. II. 14 (proiK-rty 
forming poit of an ancient palace, namely, Hampton C'ourl, no longer need .is 
a Crown residence) ; Jt. v. llur^ (1789), 3 Term Bop. 497 (lodging in a battciy 
occupied by a gunner removable at pleasure). 

(o) Pearson v. Hollom Union Assessment VommiUre, [1803] 1 Q. 13. 389, jier 
CoLUNB, J., at p. 300 ; It. v. SUwart (1857), 8 E. & 13. 300 ; It. v. Fuller 
(1855), 8 E. & 13. 365, n.; B. v. Hurdis, supra; Jt. y. TerroU, (180.3), 3 East, 
500; B. V. Fonsonhy (Lady), supra; Uambicr y. Lydfvrd Oeersiers (1854), 
3 E. & B. 3-16: Martin y. West Berhy Assessment Committee (1883), 11 Q. 13.1>. 
145, 0. A.; Tunnieliffe y. Birkdale Overseers, supra. 

i p) B. y, Stewart, supra. 

f) Coomher v. Berks I Justices) (1883), 9 App. Cas. 61, 75, 76. 
r) Perry v. J^7nes, [1891] 1 Oh. 658, 668, 669; Mersey Docks and Ilarlour 
Board Trustees y. Cameron, supra, per Lord CoAirwoKTn, .at p. 508. 

(a) Hornsey Urban Distriet OenmeU y. Henndl, [1902] 2 K. B. 73. As to tho 
maintenance of a foot pavement by the Crown uniicir a local Act, boo Lord 
Advocate y. Zang (1866), 5 Meimh. (Ct. of Scss.) 8-1. But sou noto (y), p. 120, 
ante, as to lutos imposed by the C^mmissionoi'S of Sowers under the etufutes 
23 Hen. 8, o. 5; 3 & 4 Edw. 6, c. 8. 

(a) Crown Priyato Estates Act, 1862 (25 & 26 Yict. o. 37), ss. 6, 9; and see 
p. 276, post. 

(b)See p. 273, ptal. In Wesfovor y. ZVrKns (1869), 2 E. & E. 67, aaarriage 
and norses belonging to the Queen used by n'raeiubor of her household with her 
permiasion and oriyen by her coachman, but not upon her service, was hold 
eacempt fnnu turnpike tolls, and the same principle would apply in an appropriate 
ease to other atatoWy impositions. 
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fioB'Sxor. 8.—G'merol Manoj/maA of Crown Landt* 

(I) The J)q)artnmt of TFoods, Foreete, and Land Jtevmv.ee, 

224. The Commiasioners of Hia Majesty's Woods, Forests, and 
Land Bevenues, to \Thom (with some exceptiona) the mneral 
management of the land revennes of the Grown is intrusted, com¬ 
prise two permanent Commissionera who are apiminted by royal 
warrant under the sign manual, and hold office during the pleasure 
of the Crown (c), together with the President of the ^ard of 
Agriculture and Fisheries, who since the 4th August, 1906, has 
become a Commissioner of Woods by virtue of his office (d). 

The permanent Commissioners are incapable of being elected 
or of voting as members of the House of Commons (e); but the 
President of the Board of Agriculture and Fisheries is not subject to 
the same incapacity (/), and is usually a member of the Cabinet (^). 


VaUdtl; of 
OommiB- 
■ioacn’ acts. 


226. Acts done by one of the Commissioners are, in the 
absence of express provision to the contrary, as valid and 
effectual as if done by all of them (h)\ and the Treasury may from 
time to time, by order under their hands, assign to each of the 
Commissioners the management or direction of or relating to any 


(e) Grown liands Act, 1861 (14 & 15 Yioi c 42), s. 1. Under thia section the 
First ^mmissioner of Woods appointed undo)‘the Crown Lands Act, 1832 (2 & 3 
Will. 4, 0 . U, ss. 1, 2, became the First Commissioner of Works and Fublio 
Luildings. Balaries of £1,200 per annum, clear of all fees and deductions, may 
be granted by the Crown to tlie two permanent OommissionerB, and these, 
together with the sahiTioa of the various officers, clerks, and messengers of the 
deportment (which are such os the Treasury m^ direct), are defrayed out of 
monoys voted annually by Parliament (Grown Lands Acts, 1829 (10 Geo. 4, 
o. fiU), ss. 11, 12; 1851 (14 & 15 Viet. o. 42), s. 4)u The seuories of the Oom- 
missionors are directed to be pmd by four equal quarterly instalments. The 
President of the Poaid of Agriculture and Fisheries receives no additional 
salary in his capacity of OommissioneT of Woods (Grown Lands Act, 1906 
(6 Edw. 7, 0 . 28h s. 1). The OommissionerB were originally called Commis¬ 
sioners of Woods, Forests, and Laud Bevenues, but by a 2 of the Grown 
Lands Act, 1885 (48 A 49 Viet. o. 79), they may be i-eforred to as Oommiasionera 
of Woods, and, by the Inteipretetiun Act, 1889 (52 A 53 Viet. o. 63), a. 12(12), 
under that name or as CommissionoTS of Woods and Forests. 

(d) Crown Lands Act, 1906 (6 Edw. 7, c. 28), s. 1. Under the Grown Lands 
Act, 1851 (14 A15 Viot. q. 42), ss. 11—14, powers of «ihangin^ tiie muiagement 
of the Grown lands (which nave not at prosont been exerosed) are conferred 
upon the Grown as follows:—^At any time the Crown by Order in Gouniffi may 
direct that the woods, forests, and land revenues shall be under the management 
of a BUrveyor-gener^, who is to be appointed by sign manual warrant during 
pleasure at such sola^ not exceeding £1,500 os the Treasury may appoint. From 
and after suidi appomtmont, the appointment of the Commissioners of Woods is 
to cease, and all duties, powers, rights, privileges, hereditaments, properties, and 
exemiitions of the lotto aifo to pass to the surveyor-general, who ia to stand in 
their place as to all statutes, needs, bonds, contracts, agtMments, and other 
instruments in whi<^ they are mentioned. After the appointment of the surv^or- 
aeneral, the Treasury may appoint a person, being by education and profession a 
land surveyor, to be an itinerant surveyor of Crown lands and land revenues, 
his duties, under the control and direotioii of the surveyor-general, and salary 
being regulated by the Treasaxy, by whom he u to be removable, 

(e) Crown Lands Act, 1851 (14 A16 Viet. o. 42), a. 10. 

(/) Grown Lands Act, 1906 (6 Edw. 7, o. 28), a 1. 

re) See p. 37, oats. 

(a) Grown Luds Act, 1632 (2 ft 3 Will. 4, o. 1), a. 10, 
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separate part or parts of the woods, forests, and land retennes, and 
any of the powers or duties which would otherwise be exercisable 
jointly. Acts in relation to the management or direction, duties, or 
powers so assigned are to be as valid and effectual as if done by 
all Commissioners, and each is to be responsible only for his own 
acts; and no person claimiim under any deed or instrument pnr> 
porting to be made by one Commissioner under this authorify is 
bound to inquire whether the latter was duly authorised by order as 
above. Every deed or instrument purporting to be made by one 
Commissioner under the authority of Ibe Crown Lands Act, 1851, 
is, after the same has been duly enrolled, valid and effectual as 
against the Crown for the purposes for which it was executed (t). 

226. Officers in the departments of or under the control and 
direction of the Commissioners of Woods,^ Eorests, and^ Land 
Bevenues, on the let August, 1851, were directed to bo in the 
department or under the control and direction of, and removable 
by, the Commissioners of Woods, and all officers to be appointed 
after that date are to be appointed by the Treosmy, subject to 
removal by the Commissioners of Woods (k). 

The Treasury may also abolish or reduce any office in the 
department under the control and direction of the Commissioners 
of Woods, or any office connected with the management of the Ihud 
revenues of the Grown, or the collection and receipt of the income 
thereof, making such compensation as they may deem reason- 
able, reference being had to the provisions of the Superannuation 
Act, 1884 (2), in so mr as it relates to rates of grants and periods of 


(») Orown Lands Act, 1851 (14 & 15 Viet. o. 42), s. 5. A vacancy in tho office 
of tne Commissioners of "WooSb doos not invalidate au order so mode as to the 
other Commissioners, or ^vent the Trensiu'y from makiu;^ an order (Crown 
TAnrln Aot, 1894 (57 & 58 vict. 0 . 43), s. 0), Saoh order is to bo effectual os to 
any duties uudor tlie C^wn Lands Act, 1885, or any other Aot (Crown Lands 
Aot, 1885 (48 & 49 Viet o. 79), s. 6). 

(ft) Crown Lauds Act, 1851 (14 & IS Viet. o. 42), s. 7. Under this Act the 
departments of Woods and Forests and of Works and l^hlio Buil^ngs were 
separated, the First Commissioner of Woods becoming First Commissioner of 
'l^rks and Public Buildings (ibid., ss. 1,15). The power of appointing officers 
oonferred upon the Treasury apparently surarsedos the powers of the Com- 
nussidners of Woods to appoint deputies, clerks, receivers, sorveyom, and other 
officers oonferred by tho Crown Lands Act, 1829 (10 Geo. 4, a 50), s. 12. By 
B. 13 of the latter Act the Commissioners of Woods were ompoweied to 
appoint stewards of any hundreds, honours, manors, or lordships, being part of 
the possessions and land revenues of the Crown under tho Act, with power and 
authority to hold and keep hundred courts, courts loot, views of frank-pledge, 
oourts baron, customary, and other courts, and to perform all the duties of swdi 
• aim to appoint persons to execute all customoiy forests! offices, and (o 
preserve the doer and other game and ii^ within the Crown lands to which 
fha Act relates; also to grant licences to hunt, dsh, and kill game, seise and 
destroy unlawful dog^ nets, etc., and generally to aot as stewards and game- 
keepers. Under the Crown Lands Aot, 1862 (15 & 16 Viet, a 62), •.1, the 
Tiwury (Jornmissionen ore authorised, by order under the hands of two of 
to appoint to the ofiOce of gavaller of tiie Forest of Dean ahd con- 
earvator of the river Mersey, and to any other office whatsoever, i^uxsuanoe 
of tlto powara oonferred by the Crown Lands Act, 1651 (14 & 15 Vict. o. 42), 
ihns se^^^at rest all doubts as to the validity of each appointments. 

(0 4 ftTwiU. 4, c. 24. 
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beot.s. service (m). They may also make any arrangement in relation to 
Snirendered any such office, or the performance of the duties of the same, whicffi 
may appear expedient (n). 

annng from Persons appointed under the above powers must take the 
oath of office in the form prescribed (o) (or make a declaration in 
' lieu of the oath (p)), which is to be administered by one or more 
of the Oommissioners of Woods, or, if the latter so direct, by any 
justice of the peace or magistrate (q). 

Rea«tT«i& 227. A person appointed receiver of the issues, revenues, and 
profits of Crown lauds (9‘) for any county, hundred, district, or 
division in England or Wales (except Loudon or Middlesex) must 
comply with the prescribed conditions as to qualification and 
residence (a); and upon ceasing to comply with the conditions as to 
rcsidonco his appointment is void, without prejudice, however, to 
any person by whom money may have been paid to such receiver bond 
fide, without actual knowledge of the appointment having ceased. 
Eecoivors must also, before exercising their ofiice, enter into such 
bond or obligation, ir. such penalty and with such sureties, as the 
Commissioners of Woods require, for tho faithful performance of 
their duties (1>). 

(2) Oe-iural I'nwtra of tho Treaaurif, 

Treasury 228. Botli the Commissioners of Wf)rk3 and the Commissioners 

coBtroL jj{ ^Yoods must observe the orders and directions of the Treasury 
concerning their respective dnties and offices, and for the effectual 
division, distribution, and arrangement of their duties and powers, 
in so far as such orders are not inconsistent with tho statutory pro< 
visions in force (c). 


TranaEerol 229. The Treasury may, by order under their hands, transfer 
powers, from the Commisbioners of Woods to tho Commissioners of Works 
any of the powers and duties formerly vested in the Commissioners 
of Woods, Forests, Laud liovenues. Works, and Buildings (d) under 


(ni) Crown Lands Act, 18al (14 Ss 15 Viet. c. 42), a. 8. 

(7l) UUU 

(o) by tlio Crown Iionila Act, 1820 (10 Geo. 4, c. 50), s. 13. 

(p) Under the Fromiseory Oatlia Act, 18G8 (01 & S2 Yiot. o. 72), a, 12 (see 

f i. 20, ant«), or uniler llie Stutntoiy Dodunitions Act, 1835 (o & 0 Will. 4, c. 02} 
BOO note (/(}, 27, ante). ' 

(tj) Crown Lands Act, 1829 (H) Qm. 4, o. 50), s. 13. 

(r) To which the Crown Londa Act, 1820 (10 Geo. 4, c. 50), applies; see* 
p. 161, post. 

(<() Namely, ho must he by profession a siirvoyor of lauds orhuid. steward, and 
acoustomed to act as such, osho otherwise skilled in the management and onltiya- 
tion of lands, and competent to superintend ^o same. Ho must also be resident 
within the county, hundred, district, or division for which he is appointed, 
unlees the Commii^iouers of Woods di^nso with such residence (ibid., a. 80). 

(6) Oown Lands Act, 1820 (10 Geo. 4, o. 50), s. 85. Such bonds ore to have 
tho eiluct of a statute staplo to the Crown for the j>aymeutol all sums payable 
thoioundor, and are to be enrolled in tho office of tho Auditor of Land Bovenues 
Tnow Bupoi'seded by the Comptroller and Auditor-General] and deposited and 
liept in the Office of Woods (ibid.). 

) Crown Lauds Act, 1851 (14 & 15 Viet. o. 42>, ss. 32, 33. 

I) As to the sejiaratton of the departments, see note (k), p. 123, ante 
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anj local or personal Act, and transferred to the Commissioners of Vscff.f. 
Woods under the Crown Lands Act, 1851; but no such order is to Snrre&dsrsd 
be made unless authorised by royal warrant under the sign ^varaes 
manual («). ari^ from 

Orown 

230. The Treasury are also empowered to make rules and 
regulations, general or special, with regard to the receipt and pay- Raies and 
ment of moneys, the persons to be employed in relation thereto, nguiatioiu. 
the form and place in which accounts are to be kept, and generally 

with regard to the manner in which the financial transactions of 
both departments are to bo conducted, or as to the collection and 
receipt of the land roveuuos and payments thereout to the 
Exchequer. They may also appoint any officers required for the 
collection and receipt of such revenues, or for keeping accounts or 
rendering the same for audit to the Comptroller aud Auditor- 
General 

(3) Qeneral Powen ^ Hit Commiteionera Woods, 

231. With the exception of the powers and duties exercisable by rowers of 
the CoramiBsionors of Works (g) or tlie Board of Trade (/t), the Corami*- 
general management of such of the possessions and land reveunos 

of the Crown os have been Biirrenderod to the nation is vested in 
the Commissioners of Woods (t). Such lands include all hoimurs, 
hundreds, castles, lordships, manors, forests, chases, woods, parks, 
messuages, lands, tithes, fisheries, franchises, services, rents, and 
other land revenues, possessions, tenements, and hereditaments 
whatsoever (advowsous of churchos and vicarages only excepted) as 
belong to the Crown and fell within the survey of the former Court 
of Exchequer in England or Wales, Ireland, the Isle of Man and its 
dependencies, and the Isle of Alderney, whether in possession, 
remainder, or reversion (k), and also tlie land revenues, lauds, 
teinds, feu, retonr, and other duties and casualties of the Crown in 
Scotland (1), except, as tc these latter, the rights and interests of 
the Crown (in right of the Crown) as xdtimus hares, or in cases of 
bastardy, or by reason of any forfeiture whatsoever, the management 
of which is vested in the Treasury (»j). 

232. The Commissioners of Woods are directed to keep an Banking 
account with the Bank of England entitled the “ Woods and Forests ««5counuh 


(e) Crown Lands Act, 1851 (M & 15 Viet. c. 42), n. 3-1. 

(/) Crown Lands Acts, lij4tS and 1851 (11 & 12 Yict. c. 102, ss. 0, 10 1 
14 & 16 Yict. 0 . 42, ss. 35, 36). 

($r) See pp. 132 sag., post. 

(5) Seo pp. 142 et sej„ post. 

(t) See pp. 109 et seq,, ante. 

[k) Crown Lands Ax^, 1829 (10 Qeo. 4, o. 50), s. 8, and 1851 (14 Sk 15 Yict. 
0 . 42), ss. 1, 2. 

(0 Orown lionds (Scotland) Act, 1833 (3 & 4 WIU. 4, o. 09), s. 2. 

(m) Orown Landa (Scotland) Act, 18.35 (5 & 6 Will. 4, o. 58), s. 1. The powers 
and authorities formerly exoroised by the wardens, chief justioe, and jaancoB in 
erre north and south of the Trent (whose oiBcos were abolished on the termination 
of existing interests therein by statute 57 Cteo. 3, o. 01) are vested in tie Com- 
niasionars of Woods by the (wwn Lands Aet, 1829 (10 Geo. 4, o. 60), s. 95. 
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Fond/’ and may, if they find it more convenient, keep any othet 
distinct accounts with the said Bonk (»)• They may also, when 
they find it necessary, keep an account with the Bank'of Ireland, 
or with any of the chartered banks in Scotland (o); and', so long 
as they observe the rules and radiations prescribe (p), they are 
not answerable either collectively or individaally for any money 
so paid into such banks, or into any branch of the chartered bonks 
in Scotland (c). 

They are wected to pay all mone^r, bills, and drafts received by 
them, their agents, or receivers, either on account of annual 
income, or for fines, leases, sales, or exchanges, of the possessions 
and luid revenues of the Crown in England, Wales, Scotland, 
Ireland, the Isle of Man and its dependencies, and the Isle of 
Alderney, as soon as conveniently may be into the Banks of 
England or Ireland, or the chartered banks of Scotland (r); 
and all moneys, bills, and drafts received on any of the above 
accounts at their public office in London are directed to be 
paid into the Bonk of England within one day after receipt 
thereof, or after any such bill or draft is accepted, completed, 
and perfected (s). 

The Commissioners of Woods are, however, empowered to 
reserve out of such moneys, and place in the hands of any private 
banker, a sum not exceeding j£8,000 for casual and ordinary pay¬ 
ments, and to make up the same to that sum from time to time 
by drafts upon the Bank of England. This sum may bo drawn 
upon by the Commissioners, or any two of them, as occasion 
requires (<). 

233. It is felony for any person or persons knowingly and 
wilfully to forgo or counterfeit, or to act or assist in forging or 


(a) Crown Lands Act, 1H20 (10 Qeo. 4, o. CO), a 117. 

(o) i&tU; and as to Sootlaua; CrownLuids (Scotland) Act, 1883 (3 &4 Will.4, 
o. 00), 8.17. 

(p) By the Crown Lands Act, 1820 (10 Qoo. 4, c. fiO), and (cemile) also by 
sabsequont Acts, or by tbs Troasury (soe as to the powers of the latter, p. 125, 
anfe). 

(q\ Soe the roforoncos in noto (o), aupra. 

(r) C^wn lauids Act, 1820 (10 Qeo. 4, c. 50), s. 118; Grown Lands (Soothmd) 
Act, 1833 (3 & 4 WiU. 4. o. 60), a 3. 

(«) Ibid. These moneys are to bejtlocod to the accounts dieted by the 
Comnussionera, and the drafts or orders of tho latter are to be tniffldent authority 
to the banks to dispose of the mpnoysy bills, and dntfte us directed by sudi drafts 
or orders (ibid.). 

(t) Crown Lands Act. 1829 (10 Geo. 4, o. 50), s. 110; (hown Lands (Scotland) 
Act, 1M3 (3 ft 4 Win. 4, o. 69), s. 3. Provioion is also made for making 
neoessa;^ I^yments by dzafft rmdor ths hands of any two Oommissionerg lor 
the (xanmetenoe of any sums from the oooounta with the Bank of Ireland or 
the chartered banks in Bootland to the account with the Bank of Eng^d, on 
tho death, reognation, or removal of any Commissioner or Commissioners, and for 
the vesting of the several balances at any of such banka in the enrviviog or 
newly-appointed Commissioners without assignment, transfer, or other act. 
But these, tog^er with oil other ptoiwons os to the payment and receipt 
of money, must be read subject to the general |»owera m the Treasury u> 
make rules and regt^tions in relation thmto (ibid., ss. 120—123, and s. 8 
lespeotiT^y). 
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eounterleiting, the name or handtmting of the Treasai^ Comnus* 9> 

sioners, or any of them, to any power of attorney for toe aide or Bunwiaired 
tranefer of any stock, or the name or bandwriting of the Oommis* 
sioners of Wooda, or any of them, to any draft, instmmeni^ or 
writing whatsoever, in order to receive or obtain any money in the 
hands of the Banks of England or Ireland, or the cWtored banks 
of Scotland, or of any private banker, on account of the Gommis* 
sioners of Woods; or to forge or counterfeit (or cause or procure, 
or knowingly and wilfully to act or assist in, the forging or counter¬ 
feiting) any draft instrument or writing in form of a draft made by 
the said CommissionerSi or any of them, or to utter or publish any 
such knowing the same to be forged or counterfeited, with an intent 
to defraud any such bank or any body corporate or persons 
whomsoever (a> 

231 All sums received under the authority of the Crown Lands Application 
Acts in respect of any sales or exchanges of the land revenues or aoosijn. 
possessions of the Crown («xcept sales or exchanges of royal 
forests ib )) are to be applied in the payment of the purchase-moneys 
of any lands or hereditaments purchased, or of leases of Crown 
lands bought in, or of mon^s to be paid for equality of exchanges, 
under the authority of the Crown Lands Acts, and of the expenses 
of the Commissioners of Woods in relation to such purohases'and 
exchanges (c); also in the payment of moneys for the redemption of 
land tax redeemed or purchased under the provisions of the Grown 
Lands Acts, and the expenses of the Commissioners in relation 
thereto (d); and also in the discharge of any incumbrances charged 
upon or affecting any of the land revenues or possessions of the 
Crown (e). 

Sums received under the authority of the Crown Lands 
Acts in respect of sales, exchanges, or leases in any of the royal 
forests (/) are to be applied in the payment of the purchase-moneys 
of any rights of common, fuel, or other rights, lands, or heredito- 
ments in the royal forests which may be purchased, and of moneys 
to be paid on exchanges in the royal forests which may be made, 
under the authority of the Crown Lands Acts (^), and of the expenses 
of the Commissioners in relation thereto ; and also in the payment 
of any moneys agreed to be paid for the relinquishment of purpres- 
tures and encroachments in any of the royal forests (h). Subject 
to such applications, the moneys so received are to be applied in or 
towards maintaining the royal forests and the expenses attending 
management (»)• 

The Treasury may, however, direct, if they think fit, that the costs, Oh irgcs on 

nroauea, 

(a) Grown Lauda Act, 1829 (10 Qeo. 4. o. fiO), a. 124; aa to Scotland, Crtwn 
Landa (Scotland} Act, 1833 (3 & 4 Will. 4, o. 69). a. 3. 

(t) Aa to these, see the t«t, in/ra. 

(e) As to sales and ezchangM, see pp. 167 et seq., 169 et »eq., jnmI, 

(A As to redemption of land tax, see p. 178, ^ 

M Chown Irada Act, 1829 (10 Cieo. 4, o. 50), a 108. 

(/) As to the powera of selling, leasing etc., aee pp. 167 et eeg, poet. 

Q) As to ex<dianges, see j>p. 169 et eeq., poit. 

(a) As to zelinqmahinent and pnrehase ot snch rights, see p. 187, poet* 

(i) Grown Lanas Act, 1829 (10 Geo. 4, a 60), a. 107. 
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charges, and expenses connected with any operation, work, matter or 
thing coming within the description of the improvement of land 
contained in the Improvement of Land Act, 1864 (k), and the 
Settled Land Act, 1882(2), and certain other improvements (m), 
effected or done in or with reference to any part of the posseS' 
sions and land revenues of the Grown under the management of 
the Commissioners of Woods, shall be charged as a principal sum 
to the account of the capital of the land revenues of the Crown (n). 
The principal sum so cl^ged is to be repaid out of the income of 
the land revenues of the Crown in the manner and at the times 
directed by the Treasury, so that provision be made for the complete 
roimyment of principal out of income within a period not exceeding 
thirty years from the time when the principal sum became a charge 
as aforesaid (<;). 

235. In the event of the annual produce of the land revenues 
and possessions of the Crown ceasing to be carried to the Consoli- 
dated Fund, and of their being retained by the Crown as part of its 
hereditary revenue, the same are to bo charged and chargeable with 
the repayment into the Consolidated Fluid of certain specified sums 
advanced out of the Consolidated Fund by way of loan (a), together 
with interest thereon at the rate of 4 per cent, per annum 
to bo computed from the time of resumption by the Crown (6). 
The land revenues aro to bo applied in payment of these capita 
sums and interest prior to any other application thereof, except 
charges attending management of the land revenues, and the pay* 
ment and discharge of any sums charged thereon under the Crown 
Lands Acts, and interest on so much of such sums as remains 
unpaid (c). 

(k) 27 & 2S Viot. o. 114, s. 9, os oxtoiidcd hy the Limited Owners Keservoirs 
aua Water Sapplf Furtlior Faoilitios Act, 1877 (40 & 41 Yict. o. 31), ss. 3, 3. 
As to tlio uocesHit^ for the consent in writing of the Commissioners of Woods, or 
of Works, before the powers of the Act can bo exercised bj tho Board of Agri- 
oultnre and Fisheries, or othor persons with regard to Grown lands, see p. 136, 
ante. For the improvements authorised by the Improvement of Tjand Act, 1864 
(27 & 28 Viet. c. 114), see title Beal PaorEHTV Aim Osattels Beal. 

(l) 43 & 46 Yiot. c. 38, s. 23 (soo title Beal PaoPEaTV aed OjiArrELS Beal). 
The power was extended to indudo those improvements by the Crown Lands 
Act, 1891 (37 & 08 Yict. 0 . 43), s. 2. 

(m) Namely, the rebuilding and enlarg^ent of the oiBco of the Commissioners 
of Woods, the erection or re>ereotion of buildings, tho construction or ro-ooitstruc- 
tion of roods and bridges, and tho enlargement or improvomout of buildings, 
roads and bridges (Gi'ovm Lauds Act, 1906 (6 Edw. 7, a 28), & 4). 

(n) Crown l^nds Aci^ 1866 (20 & 30 Yict. c. 62), a 1. 

(o) Ibid. 

(a) Tho sums specified one: (1) a sum of £600,000, which became a loan upon 
fho bnd revenues under tho statutes 33 Qeo. 3, o. 121; 57 Goo. 3, o. 24; 1 Qeo. 
4, c. 71: 6 Goo. 4, 0 .48; (2) a sum of £400,000, borrowed under statute 7 Goo 4, 
0.77. 

(b) The repayment is to include so much of tho above sum of £400,000 (see 
lost note) os may have been paid oS out of the income of tho land revenues prior 
to rosumptiou. 

(c) Crown Lands Act, 1829 flO Goo. 4, o. 30), s. 114. This provision would 
(temble) include paymonte out of income for improvements (see the text, tupra). 
As to the discmirge of capital charges prior to resumption, see the text, 
tupra. 
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286. Any sums received in respect of sales or exchanges of the 
land revenues and possessions of we Cro^, not immediately wanted 
for the purposes to which they are made applicable, may be laid out 
by the Commissioners of Woods in the meantime in the purchase of 
Consolidated Bank Annuities, Reduced Bank Annuities, or certain 
investments antliorised by the Trustee Act, 1893 (d), in the name 
of the Treasury (e). 

The amount of the dividends on the stocks and annuities so 
purchased as they become due is to bo placed by the Bank of 
England to the credit of the Commissioners of Woods, and is to be 
applied and disposed of by the Commissioners in the same manner 
and for the same purposes as, and considered in all respects us part 
of the annual income of the land rovonuos and possessions of the 
Crown (J). 

237. Where it is desired to raise money for any of the purposes 
to which sums received from sales and exchanges may bo applied, 
the Treasury may sell out all or any part of tlie stocks and 
annuities purchased as above, and the sums raised by such sale arc 
to be paid into the Bank of England and })laced to the credit of the 
Commissioners of Woods, and must bo aiiplied by the latter for the 
samo purposes as, and considevod in all respects as part of, the 
sums rocoived undoi* the authority of tlie Crown Lands Acts* in 
respect of sales or exchanges {</). 

Stock sold by the Treasury under this power may be trans¬ 
ferred by any person or persons appointed by thorn for that purpose 
by letter of attorney attested by two or more credible wituossos; 
and the Bank of England must pormit nil such transfers to be 
made {h). 

238. As from and after tho 31st March, 1894, one moiety of the 
gross annual income of the laud revenues of tho Crown received in 
respect of any substance obtained by mining, quarrying, or excavat¬ 
ing, and one moiety of the expenses incurred by the Commissionors 
of Woods in respect of the same, is to be carried to the account of tho 
capital of the land revenues of the Grown, and the residuo of such 
gross annual income and expenses is to be carried to the account of 
the income of the land revenues (i). 

For these purposes the Commissioners of Woods must keep a 
separate account in the form directed by the Treasury, called " The 


(d) 56 & 57 Yict. c. 53; namely, to those authorised hy s. 1, os suhsotiuently 
extended to certain colonial etoc^ and metropolitan water stock; see the (Joloniul 
Stock Act, 1900 (63 & 64 Viet. o. 62), s. 2; Metropolis Water Act, 1902 (2 Edw. 
7, 0 . 41), B. 17 (4); and titlo Tuttsts akd Trvstsss. 

(«} Chown Lan^ Act, 1829 (10 Qea 4, o. 50), a 109, as oxteuded by tho Crown 
Lands Act, 1894 (57 & 58 Vict. c. 43), a 1. Tho Dank is requirod to pormit 
transfers to bemoao of the stocks and annuities purchased, and tnislong aro to be 
accepted by the Commissioners of Woods in the name and on behalf of the 
treasurer. 

(/) Grown Lands Act, 1829 (10 Geo. 4, o. 60), s. 110. 

(o) Hid., B. 111. 

(A) Ibid., B. 112. 'As to the application of theeo powers generally to Scotland, 
see we Crown Lands (Scotland) Act, 1833 (3 & 4 Will. 4, o. 69), a. 3. 

(0 Crown Lands Ait, 1894 (57 & 58 Viet. o. 43), s. 3 (1). 
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Mines Account," which is to iaelude all receipts and outgoin|;s ic 
respect of the above-mentioned mines, quarries, and excavations, 
and must show the respective amounts to be carried under the 
above provision to the capitsd and to the income of the land revenues 
of the Crown (1;). 

239. The Treasury may from time to time direct the Commis¬ 
sioners of Woods to pay and apply an annual sum not exceeding in 
the whole dSG,167 17s. 8d. out of the produce of the hereditary land 
revenues, woods, and forests under their management, for the pay¬ 
ment of various ancient perpetuities, grants, stipends, salaries, and 
allowances formerly payable out of the Civil List revenues of 
George IV. But the Treasury may not thereby give or grant any 
greater, higher, or other interest in such grants, stipends, and 
allowances than the persons entitled thereto held or enjoyed under 
the grants in force at the time of the decease of His Majesty 
George IV. (i). 

2^. Subject to these provisions and to the powers of application 
for improvements (m), the annual income of all the possessions 
and land revenues of the Crown (n), under the management of the 
Commissioners of Woods, including fines on leases, and all other 
sums in respect of leases or otherwise (except from leases of royal 
forests (o) or sales or exchangee) is to be applied:—In the first 
place, in payment of the costs, charges, and expenses attending 
management; in the next place, in the payment of any annual 
sums or pensions, and of any other principal sum and interest 
charged upon such land revenues and possessions. Subject to such 
applications the annual income is to be paid to the Exchequer to 
form part of the Consolidated Fund during the present reign and 
six months thereafter (p). 

241. Where it appears that any debt or sum of money due or 
claimed to be due to the capital or income of the hereditary land 
revenues under the management of the Commissioners of Woods is 
irrecoverable in whole or in part, or that it is inexpedient to take pro¬ 
ceedings for the recovery thereof, the Treasury may by order direct 
that the debt or sum shall, either in whole or in part, be released 
or discharged either absolutely or subject to any conditions they may 
think expedient. But no such debt may be released without the 
consent of the Crown in writing under the royal sign manual. 
And where proceedings at law or in equity have been commenced 
by the Attomey-Cfeneral for England or Ireland for establishing 


(k) Grown Tionds Aot, ISOI (57 & 58 Viot. c. 43), a 3 (2). 

(/) Grown Lands Aol^ 1833 (3 & 4 Will. 4, c, 8G), s. 1. These ohargoa and 
annuities were kept alive by the CiTil List Act^ 1837 (1 & 2 Viet. o. 2), s. 1. 

(m) See the text, «apra. 

(n) Inelodinff Iwds in Scotland; Grown Lands (Scotland) Act, 1833 (3 A 4 
Will. 4, c. 69), a 16. 

(o) Sm the text, §upra. 

(p) Crown Lands Aot, 1829 (10 Ooo. 4, c. 50), s. 113; Oivil last Acts, 1837 
(1 « 2 Viet 0 . s. 2; 1901 (1 Iraw. 7, o. 4), a. 1. 
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tbo tide of the Crown to, or recovering, eny reel or personal 
property or forestal right to which the Crown olainiB to be entitled, Bumndi^ 
or where any petition of right has been presented to His Majesty 
tonching or concerning any real or personal property or forestal Iww 
right of or to which His Majesty may claim - to be seised or 
entitled, any arrangement for the settlement of the matter in dis< ' 

pate iq), or any discharge as above, is subject to the approval of the 
Attorney-General for England or Ireland as the case may be(r). 

When enrolled in the office of Land Revenue Records and 
Enrolments, either by a deposit of the duplicate or otherwise, the 
Treasury order is binding and conclusive as to the hereditary 
possessions and land revenues in England and Wales (s). 

242. Any bishop, rector, vicar, or other ecclesiastical person, or Surrender of 
collegiate iJody, being in receipt of a pension not exceeding the !SSlS^***** 
annual sum of £10, charged upon the hereditary revenues in 
England, Wales, or the Isle of Man (t), may, with the consent of 
the Ecclesiastical Commissioners and of the patron of the living or 
preferment, sell and convey, or enter into an agreement with the 
Commissioners of Woods, or either of them, for the sale and con¬ 
veyance of, the pension to the Crown, at the price and subject to 
the conditions agreed on. But where the purchase-money 
exceeds £100, the purchase is not to be completed without* the 
previous authority of the Treasury signiOed by warrant (<z). 

The purchase-money is to be paid by the Commissioners of 
Woods to the Ecclesiastical Commissioners, whose receipt is suffi¬ 
cient discharge (6), and on such payment, and the execution of a 
surrender or conveyance to the Crown by the person for the timo 
being entitled, the pension is to cease and be extinguished, and the 
hereditary land revenues for ever discharged therefrom (c). 

The purchase-money is to be applied by the Ecclesiastical Commis¬ 
sioners at their discretion, either (1) in the purchase of consolidated 
or reduced annuities, or in the purchase of freehold laud to be 
annexed, conveyed, or appropriated for the purposes of the living, 
preferment, or collegiate body to which the pension was payable; 


M Ab to the arraDgement of disputes generally, see p. loS, post. _ _ ^ 

(r) Grown Lands Aot, 1853 (IG & 1? Viot. c. 56), s. 6. This provision oxtends 
to ^tlond, the Lord Advocate being substitute for the Attomey-Qenoral 
(Grown Lands Aot, 1894 (§7 & o8 Viet, a 43), s. 11 ^), (3)}. 

Grown Lands Act, 1853 (16 & 17 Yiot. o. 66), s. 6; or if the order relates 
to Irelaod, when enrolled in the manner prescribed by the Grown Lands Aot, 
1820 (10 Gieo. 4, o. 60), as. 70—72 (Hid.); or if to Scotland, when enrolled in 
the office ot the Grown in Ghancery for DOoUand (Grown Lands Act, 1894 (57 A 
68 Yiot. 0 . 43), s. 11.(2)). 

(f) Namely, ty virtue of an instrument dated the 5th June, 1678, and by 
otnm instruments and ways and meana 
fa) Drawn Lands Aot, 1853 (16 & 17 Yiot o. 56), s. 1. 

(5) A receipt under their coipoiate seal is evidence of payment and of their 
oousent (iWd., ^ 2). 

(el /nd. Where the surrender, conyeyanoe, or xeoeipt has been enrolled 
in uie office of Land Beyenue Beoords and Enrohneuts, either by Seposit of 
duplicate or otherwise, the same, or an authenticated copy of the enrolment, is 
admissible in evidence without proof of execution of the deed or receipt, and 
the enrolment of the deed is oonolusive evidence that themoviaiwui of the Act 
have bemi complied witii (ttut). ^ 
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or (2) in the« pnrobase or redemption of any existing eharjges, 
ineambrances on or outgoing from the living or preferment, or the 
pro])orty of the collegiate body; or (3) in the substwtinl or perma- 
ueiit improvement of the parsonage house, or glebd land, or other 
buildings or land annexed to Iho living, preferment, or collegiate 
body (d). 

243. The pensions or yearly sums charged upon or payable in 
respect of any part of the hereditary land revenues in England 
Wales, or the Isle of Man aro to bocome due lialf-yearly, namely, 
on the 6th April and 10th October in every year (e). 

(4) The Department of Worlte and Public Buildingt, 

244. The Commissioners of Works and Public Buildings com¬ 
prise a First Commissioner, appointed by royal warrant under the 
sign manual and holding office during pleasure (/), together with 
the live principal Secretaries of State and the President of the 
]3oard of Trade, who are ex officio Cofttmissioners ig). 

The Coiomissioners aro constituted a corporation under the name 
and style of ''Tho Commissioners of His Majesty’s Works and 
Publio Buildings," and by that name are to have perpetual 
succession and use a common seal, which may be altered from time 
to time as they think fit, for the imrposo of taking and holding all 
lands and hereditaments vested in them by statute or purchase, 
and of conveying, assigning, leasing, or otherwise disposing of such 
lands, and entering into covenants or agreements respecting the 
same, but not for any other purpose (ft). 

Unless it is expressly provided to the contrary, acts of the 
Commissioners are valid if done by the First Commissioner or any 
two of thorn (t). 

Crown Lauda Act, 1823 (13 A 17 Viet. o. 5(i), a. 3. The dividends or 
intorcat on the stock, or the ronta and profits of the land purchos^, are to be 
paid and belong to the iwraon or body who would have ^n entitled to the 
pension: and u the money is laid out in the purchase or redemption of any 
dharge, incumbrance or otlier outgoing, the same ia not to be kept on foot, but 
released or oxtinguished (ibid,). 

(f) 1 bid., B. 4. _ Tlie person who on either of such days is in pussoasion of the 
preferment, appointment, or office in respect of which the pension is payable, is 
entitled to receive the whole net amount of one half-year's pension after making 
all lawful doduotiona, although he may not have neon in enjoyment of the 
preferment etc. during tlio wlioh- half-year, and his predecessor or the r^re- 
sontativos of the latter are not to be entitled to any apportioned part of sudi 
half .year's pension (ibidX 

(/) Crown Lands Aoc, 1831 (14 & 13 Yict. o. 42), s. 1. Under b. 1 of this 
Aoit First Oommissionei:. of Woods, Forests, and Works became tiie First 
OomnSssioner of >Wor](& the duties as to woods and woi'ka, which hod been 
amalgamated under tba*Crown LandB Act, 1832 (2 & 3 Will. 4, o. being 
separated. 

(o) Crown Lands Act, 1861 (14 St 15 Viet. c. 42), s. 16, 

(a) Commiasionen of Works Act, 1862 C6 & 16 Viet, a 28), s. 1. 

(i) Crown Lands Act) 1861 (14 & 16 Viet. c. 42), s. 26 ; OommisBionen of 
Works Act, 1862 (16 & 16 Vick o. 28), 8. 2. There may be paid to the First 
Commissioner such salary, not SKcoeding £2,000 per annum, and to the 
secretary, clerks, sad other officers of the department each salariee, as the 
Tresaury may hot the ex offido OommiBsionets om^ receive no speoul 

salatiesfor ootingwsudh. Crown Loa^s Act, 1861 (14 S 16 Viet. o. 42), s. 17. 
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The First Oommissioner ma^ be a member of tbe House of 
Commons {k), and the ex officio CommiasionerB are invariably 
members of the Ministry (f). 

245. Arohitecta, surveyors, and other officers of a similar 
character may be appointed or employed by the Commissioners of 
Works as they think necessary, with the approval of the Treasury. 
But the secretary, clerks, messengers, and any other officers of the 
department are appointed by the Treasury subject to dismissal by 
the Commissioners of Works (m). 
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(9) General Powers of the Departmeni of Worhs and PuiUie Buildings* 

246. The duties, powers, exemptions, and privileges performed, Qoneral 

exercised, or enjoyed by the Surveyor-General of Works and Public powoti. 
Buildings prior to the 18th February, 1832 (n), so far as not 
inconsistent with the provisions of the Crown Lands Act, 1861, or 
subsequent Acts, are to be performed or enjoyed by the Com¬ 
missioners of Works (o). • 

247. In addition to these duties, the powers and duties formerly Royal parka, 
performed and exorcised by the Commissioners of Woods in relation 

to certain royal parks, gardens, and possessions (p) have been 


The palaries, supomuD nations, retired allowances, and incidental expenses of 
tho departments, with tho expenses of the Coininissionors inourred under the 
Crown Lands Act, 1651 (14 St 15 Yiot. a 42), except expenses to be defrayed out 
of moneys provided imder the Acts mentioned m the sohodule to tho Act, or 
transfeixed to the credit of, or mode piwablo to, or applicable by, tho Coramis- 
Bonere under the Act, arc to bo defrayed out of the annual votes. But tho profits 
of the hwlrngB and like profits of the parks, gardens, and possessuiiia placed 
under the management of the Cominissiouors by the Crown Lands Ao^ 1851 
(14 St 15 Yich Q. 42), after payment thereout of any tithe, rent-cban^», or other 
like charges upon such parks, gardens etc., are to bo oarriod to tho Consolidated 
Fund (tV;«V2., s. 25). 

(k) Crown Lands Act, 1851 (14 St 16 Yict. o. 42), s. 20. See also noto («), 


p. 40, ante. 

(l) See p. 37, ante, 

(m) Crown liuuds Act, 1851 (14 & 15 Yict. o. 42), s. 10. In all c.ases whore the 
Oommisaionors of Works ore roquirod or authuilsod to take security from any 
receiver, collector, olerk, or other officer or contraotor, or may think it proper 
to do so for securing the due perfonnanoe of any duty or contract, the socuvity. 
must be token by bond to the Grown. Such security may be dispensed with if tho 
Oomm'iasioners (hink fit, security by way of deposit, invoRtmout, mortgam, lien 
or charge, insuranoe or gaaMntM, being taken in place of the same for the due 
perfotmanoe of any duty or contract if the Oommissionors think fit (Oommissioners 
of Works Act, 1852 (15 & 16 Yict o. 28), s. 3). 

(n ) Namely, the date of the passing of the Crown Lands Act, 1832 (2 & 3 
Wul. 4, 0.1), by which the duties of the Suxvoyor-Gencrnl of Worlm (whose 
office was abolishod) wore amalg^ated with those of the Oommissioners of 
Woods, Forests, Works, and Public Buildings. 

S Grown Lwds Act, 1851 (14 & 15 Yict. a 42), s. 2l. All Acts of Parlio- 
, dee^ond other instruments in which theSiirvoyor-Qeueral is mentioned, 

' so far as in force and not inconsistent with subsequent Acts, are to apj>ly to 
the Gommissionen of Works as if expressly mentionM {ibid,). 

(p) Namely, St. James’, Hyde, and the Oroen Porks; Nonsington (Saidens; 
ObelMui htraen; the Treasury and Parliament Square Gardens; Primrose H31; 
Begent’e^ Greenwich, Hampton Court, Bushey, and Holyxood Parks; ICow 
ChiTdens Pleasnte Grounds and Green ; Few and Bichmond Bonds : Himpton 
Court Gardens, Groen^^nd Boad; Bichmond Park and Green j|8rown Lands Act, 
1891 (14 ft 15 Yiot. c. 42), s. 22). Ihe CoiuiuMionerB of Works and the Bichmond 
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transferred to the Commissioners of Works, but all honses, gardens, 
and poi-tions of ground in any of such royal parks as were on the 
Ist August, 1851, leased, or agreed to be leased, are to rem^ under 
the management of the Commissioners of Woods; and all powers of 
leasing any part of Victoria and Begent’s Parks and all powers in 
relation to the parts so to be leased are to remain vested in and 
exercisable by the Commissioners of Woods (g). 

248. The Commissioners of Works are also expressly directed 
to perform and exercise all the powers and duties conferred upon 
the Commissioners of Woods under various local and other Acts (a), 
which are to apply to the Commissioners of Works and Public 
Buildings as if named therein, and they are to be incorporated 
thereunder (where provision is made to that effect) in place of the 
Commissioners of Woods, with the perpetual succession, use of com¬ 
mon seal, and other rights, privileges, and powers conferred upon 
the Commissioners of Woods there%. All the property whatsoever 
which on the 1st August, 1851, was^vested in the Commissioners of 
Woods in a corporate capacity or otherwise, alone or jointly with 
others, under or for the purposes of the Acts, is vested as from the 
same date in the Commissioners of Works, subject to the same 
conditions in every respect as in the cose of the Commissioners of 
Woods (b). 

249. All moneys which would have been payable to or applicable 
by the Commissioners of Woods under or for the purposes of any 


Borough Council ai'c empowered to enter into an agreement for the transfer to 
the council of the control and mana^ment os open spaces of Bichmond and 
Kew Greens, and on the execution of such agreement the Open Spaces Acts, 
1877 to 1890, are to ap^y thereto subject to any conditions or reservations in 
the deed of transfer. The Board of Agriculture and Fisheries is empowered 
to enter into a lihe agreement with the council as to the land, formerly part of 
Kow Green, lying beWeen the latter and the north-west entrance to the Boyal 
Botanio Gardens; but until such transfer the land is to be deemed portion of 
tiiose gardens (Crown Lands Act, 1006 (6 Edw. 7, o. 28), s. 7). The manage¬ 
ment of Yiotom, Battersea, and Kennington Parks, Bethnal Green Museum 
Garden, and Ohelsea Embaidcment was in 1887 transferred from the Commis- 
sioners of Works, and is now vested in the Ijondon County Ooundl, the 
expenses being no longer home by tho Exohe^er, but by the local rates (see 
Ijondon Parks and Works Act, 1867 (60 & SI Viot. 0. 34); Local Government 
Act, 1888 (SI & 52 Viet. o. 41,) a 40 (8)). 

(g) Crown Lands Act, 1861 (14 A IS Viot. o. 42), a 23, amended by the 
London Parks and Works Act, 1887 (SO & SI Viet. o. 34), s. 2 (1), which is in 
part repealed by the Statute Law Bovuion Act, 1908 (8 ^w. 7, o. 49). 

(a) Namely, 4 Goo. 4, c. 74 ; 0 Geo. 4, c. 25; 3 A 4 WilL 4, a 43 (Holyhead' 
Boads); 4 & 5 Will. 4; o. 66 (Monai and Conway Bridges); S ft 6 Wul. 4, o. 21 
(Sh(ewM>uxy and Holyhead Beads); 2 ft 3 VicL o. 80: 3 ft 4 Viet. c. 87; 4 ft S 
viot. a 12:*13--ft. 14 Vick a 103; 18 & 14 Viot. o. 109(Mefrowlts improvements); 
7 ft 8 Viot. a 60 (Trafidgar Square): 8 ft 9 Viot. o. xvii. (Olerkenwell improve¬ 
ments); 8 ft 9 Viot. 0 . 6^Qemogi<^ Survey); 8ft9 Viot. o. olxxviii.; 10 ft 11 
Viot. a oxxzi.; 13 ft 14 Vick a di. (Westminster improvements); 9 ft 10 Viot. 
e. 34 (SpitalfloldB improvements); 9 ft 10 Vick o. 38; 11 ft 12 Vick o. 102 
(Battersea Park); 9 ft 10 Vick o. 39 (^ttersea Bridge and Ohelsea improve* 
ments); 10 ft 11 Vick o. 24; 13 ft 14 Vick o. 116 (Portland Harbour); 11 ft 
12 Viet. 0 . S3 (Windsor); Grown Lands Aot, 1861 (14 ft IS Viot. o. 42). s. 22, 
Schedule, as rqioaled in part by the Statute Law Beviebn Acts, 1892 and 1894 
(5S ft S6 Vick 0.19; S7 ft S8 Viok a Sffi. 

(S) Crown Lands Act, 18S1 (14 (jb ^5 viok o. 42), a 27. 
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of the above Acts, or for the panoses of any of the duties or powers 
vested in the Commissioners of Works under the Crown Lands Aot, 
1851 (or, 8emble, other Acts), are to be payable to and applicable by 
the latter (c). 

260. The management and control of certain public buildings is 
vested in the Commissioners of Works under various Acts (d), as also 
the manf^ement of the forestal rights and interests of the Crown 
in Epping Forest («), the administration of the Acts relating 
to the geological survey of the United Kingdom (/), the power of 
erecting and repairing public statues in the metropolitan police 


faoT. s. 
SoirndjEHid 

Bcvinnw 

arlsburfiram 

Grown 

Lands. 

Omtrolot 

tmblio 


(e) Crown Lands Act, 1831 (14 & 13 Viet. c. 42), s. 28. The provisions of 
Crown Lands Aot, 1831 (14 & Id Yich c. 42), oro not to abridgo or intorforo with 
any rights of the Crown, tho Treasury, or the Chancellor of the Exchequer, or 
any grantee of tho Crown, in res^Kct of any appointment usually made by the 
same, or with the right of appointment of master-keepers, uudor'kcepsrs, or 
other officers of or in any royal forest so long as tho lust-montioned right is vested 
in any warden or ranger of any such forest, or with any privileges or advantages 
which may be rightfully claimed or enjoyed under any letters patent granted 
by the la£e Queen or her predecessors, of any office, bailiwick, walk, or lodge, 
within any royal forest to which the Act relates (ibid., s. 40). 

(cQ See the statutes 14 & 15 Viet. c. !)5; 80 & 31 Viet. o. 40 (approaches to 
Houses of Parliament, paving, lighting etc.); Courts of Justice (Salaiies and 
Funds) Aot, 18G9 (82 & 83 Viet. c. 9i), s. 15 (bankruptcy Courts); Comws- 
sionerB of Works Act, 1894 (57 & 58 Viet. o. 23), ss. 2, 3 (Civil Service Commis¬ 
sion lands and building, site of Millliank Prison chapel); Courts of Justice 
Building Aot, 1805 (28 & 29 Viet. c. 48), s. 22; Court of Chancery Funds Act, 


Act, 1870 (33 & 34 Viet. c. 15), ss. 3, 4 (county court buildings and property); 
Customs Buildings Act, 1879 (42 & 43 Viet. c. 30) (lauds held for the service of 
the Customs); l^iblic Offices Site Act, 1882, and Public Offices (Whitehall) Site 
Act, 1897 (43 St 46 Viet. c. 32; 60 & 61 Vict. c. 27) (sites for now Admiralty and 
War Offices; Patent Office (Extension) Act, 1897 (60 & 61 Viet c. 25) (site for 
Patent Office extension); Inland Be venue Building Aot, 1881 (44 & 45 VicL 
c. 10) (land held for service of the Inland Bevenno); Boyal Military Asylum, 
Ghel^ (Transfer), Act, 1884 (47 £ 48 Vict. o. 32) (Chelsea Military Asylum); 
Millbank Prison Act, 1892 (55 St 56 Vict. a 1) (site of prison); Land Bogist^ 
(^ddlesez Deeds) Act, 1891 (54 & 65 Vict. o. 64), s. 3 (2) (buildings etc. of 
Middlesex Begisby). See also, os to public offices in Westminster, Whitehall, 
Downing Street etc., 18 St 19 Vict. c. 95; 22 Vict. o. 19; 24 & 25 Vict. ocH 33, 
38; 25 & 26 Vict. o. 74; 27 & 28 Vict. o. 61; 28 & 29 Vict. co. 31, 32; 29 & 30 
Yi^. 0 . 21; 37 & 38 Vict. c. 84 ; 44 & 45 Vict. a 7; 59 Vict, sess. 2, o. 5; 59 £ 
M Vict. 0 . 23: 61 £ 62 Viot o. 5; 3 Edw. 7, o. 41: as to the National Gallery, 
29 £ 30 Vict. 0 . 63; 30 £ 31 Vict. c. 41; 1 Edw. 7, o. 16: as to the National 


a 41: as to ihe British Museum, 3 Edw. 7, o. 41: as to improvomeiits in the 
neighbourhood of Buckingham Palace, 15 £ 16 Vict. c. 78; 16 £ 17 Vict. a 44 ; 
20£ 21 Vict. 0 . 67; 27 £ 28 Yiob c. Ill: as to Somerset House, 15 £ 16 Yiot. 
e. 40: 17 £ 18 Yict o. 93; 25 £ 26 Vict. c. 93, s. 73; as to a lease to Eing^s 


E uce oourts was nonsieiTea irom me noara ox norKs ra iioe neceiver ior me 
itiopolitan Pdioe District by the Mietropolitan Police Oourts Aot, 1897 (60 £ 
SI 0.26), 8.8. 

(sj Ckown Lands Aot, 1866 (29 £ 30 Yiot. c. 62), s. 6. 

W M m m ^ mm . M ^ ^ » amt. A a .A. ^ 


’ n OMlogiflsl Butvey Act, 1845 (8 £ 9 Yiot. c. 63). 
H.L.—VII 
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district C^), and the guardianship and control of ahcieifl 
snonuments (A). 

281. The GommiBsioners of Works ma^ pnrchase, take, ^ 
accept any hereditaments of any tenare 'which may be neoessaiy 
for the pnblio service, and sell or exchange the same, and give a 
good diwharge for the purchase-money; they may also grant any 
lease or underlease of any hereditaments so pnrchMed or ^en, and 
enter into agreements for sale, exchange, lease, or underlease. All 
purchases, exchanges, sales, or leases are to be made, and the 
produce and income applied, under the direction of the Treasury (^. 

The moneys arising from such sales or leases are to be paid into 
the Consolidated Fund; but the receipt of the Commissioners is a 
sufficient discharge to any purchaser or lessee paying moneys to 
them (k). 

262. Every instrument whereby any land or interest in land 
in England or Wales is conveyed or assigned to or by the Com¬ 
missioners of Works, under or for the purposes of the Commissioners 
of Works Act, 1852, must bo enrolled in the Central Office of the 
Supreme Court, and if so enrolled is not to require any other 


(jr) Public Statues (Metropolis) Act, 1854 (17 & 18 Viet. o. 35). Under 
this Act the OommissioneTS out of money appiopriated by Parliamont for that 
purpose may erect any etatue in any pnblio place, namely, any street, square, 
court, or ouor like place, -within the motroj^litim police district, in or over 
which there is any public right of ingress, ogi-oss, legrera, or thoroughfare, and 
inclose the some and the pedestal and any suirounding space -with a fence 
or n^'ng as thoy think fit (ibid,, ss. 1, 2). The Oommissionora may amend or 
repair any public statue, namely, statues mentioned in the sdiedule to the Act 
or any statues erected after the 10th July, 1864, wholly or in put in any public 
place as defined above, mid the pedestal ol, and the fenm or railing surrounding, 
the same, with moneys appropriated thereto by Parb'amont (ihM., s, 3). Pull 
powers are couforrod upon tho Oommissioners^ for the erection, reetoration, or 
repair of any such public statues, and no public statue (as above defined) may 
be erected in onypublio place (os above defined) without their -wiitton assent 
(ibid., ss. 4, 5). Tne owner of any statue (not being a statue mentioned in ike 
schedule to tho Act) situated witlun tho metropolitan poUoe district (namely, as 
defined by the Metropolitan Police Act, 1820 (10 Geo. 4, o. 44)), may, with the 
assent in writing of the Treasury, trauafor ue same to the ComiuissionerB of 
Works, and upon completion of such transfer tho statue is to be deemed a 
** public statue *’ imder tho Public Statues (Metropolis) Act, 1864 (17 & 18 Yiot. 
«. 83), ss. 1, 7. 

(A) Under the Ancient Monuments ProtectiDn Acts, 1862 to 1900. As to 
these Acts-see title OrsK Spaoes Aim Peobsatiok Gboumss. 


this Act the Oomnussioners out of money appiopnated by Parliamont i 
purpose may erect any statue in any pnblio place, namely, any street, 
court, or ouior like place, -within the motroj^litim police district, in < 


Englan( 

provisions by the Oenmnissionon of Works Act, 1864 (07 & 08 Yiot. c. 2^ (sea 
p. 137, mM), but is BtQl in force as to Ireland (see the CknomiBrimieni of'Wwks 
Aeti 1894 (07 & 58Yiot. a 23), s. 1 (4) \ In Uie oaseof purohases,sales, leases, or 
nzdhangee, it ie not necessary for toe vendor^ purchaser, lessor, or leasee to 
OBoertom whether the consent of Ike Treasury hu been given (Oommiasinuera of 
Works Aot, 1894 (67 A 68 Yiot. o. 23), s. 1 (2 )). 

(A) Oommisaionen of Works Act, 1868 (16 A16 Yiot. o. 28), a. 2, Apert bom 
-ike word **heiitaffeB’' it seems doubtful whntber these provisii^ as to ouil^BS 


wte. not xequired zernr onqr to tne Bupnwe uourt i5uuomgs m Jsomi 
vSeted in Ike OommieeioDen by the imvious section (s. 4), oar to any 
huildiiigB eto. Li any ease the provirion eeeme to he oovwed by the g 
powensonisRedbje. S; see-fiie text Mgnm 
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ffiffobnintf aiAnowledjpnQBi^ oc.foc^ti^. Bat this ^yteioa is not 
to apply to land the title 0 ! which hag been legietered under the 
Land tt^try Act, 1863, or the Land Transfer Aot, 1876 w* 

958* For the pnrpoee of the purchase of land by the Ootnr 
mig^oners of Woi&g uie powers of the Lands Clauses Aets (tfoeept 
the proeiaions relating to the purchase and taking of land otherwise 
than 1^ a^fTeement) may be exercised by the Commissioners (m). 


XSI& 

(kown 

Oompolaoiy 

powenk 


254. Nothing in the Metropolis Management Aot, 1855 (n), is ueiropous. 
to divest the Commissioners of Works of any power or j^roperty for 
the time being vested in them; and nothing in the Aot is to extend 
to authorise or empower any vestry or borough coundl ( 0 ) to 
exercise any power or control whatsoever in or over any of the 
royal or public parks, gardens, or pleasure grounds, the 
management whereof may be for the time being vested in the 
Commissioners (p). 


(6) The Office of Land Sevenm Ueoard* ancJ Ehindmente. 

255. The Treasury are required to provide a proper building'in Office of Land 
London or Westminster, to be called the Office of Land Bevenne 
Records and Enrolments, for the reception and safe custody of ,all E^ime^ 
the books of entry, records, deeds, instruments, writings, maps, 

E lans, and other official papers which were or ought to have 
eon on February ISth, 1882, in the custo(^ of the auditors 
or acting auditors of the land revenues of the Crown in England 
or in the Principality of Wales (q), and also for the reception and 
safe custody of the deeds and instruments to be enrolled after 
that date, and of such other writings, surveys, maps, plans, and 
other official papers as are directed to be deposited therein (r). 

256. The Treasury are also empowered to appoint a keeper of Keeper of tbs 
the records and enrolments, and to make rules and regulations Kconls 
(which must not be contrary to the provisions of the Grown Lands 
Act, 1882) for the execution of the office (s). The keeper of the 
records holds office at the pleasure of the Treasury, and may be 


(2) ConmusBioners of Works Act, 1894 (fiT & 68 Yict. c. 23), e. 1 (3). As to 
the mode of legistering dociimonts in Scotland, see the Commissioners of 
Works Aot, 1852 (15 & Id Yict. o. 28), s. 7. 

1 m) OommissioDors of Works Act, 1894 (57 & 68 Yict. a 23), s. 1 (1). 

») 18 & 19 Yict. c. 120. For the provisions of the Act, boo title lu j jhopotjs. 
0 } Yostiy or district board in the Act. As to the tronsfor of tho powers of 
tlisBO bodies, see note (n), p. 236, poet. 

(p) Metropolis Management Act, 1865 (18 & 19 Yict. o. 120), s. 241. Tho 
Act is not to abxidgo, a&r et&, anv powers, remedies etc., of the uommissionera 
in. telatiah to tha posaessions of the Crown or of the public {ibid,; and see 
pp. 133 ef sc;., ante). 

(;) Tho duties of these officers were transferred to the Office of Jjand fiovonuo 
fieoewdiB sad Enrolments by tho Grown Lands'Act, 1832 (2 A 3 Will 4, o. 1), 
•.Al. As toonrolmentgoimnlly, seep. 171,post 
(r) Otown Lands Aot, 1832 (2 A 8 Will. ^ o. 1), s. 15.' Tho Treasury were 
enpowegrod to cause the zemow of all bodks.ot enti7,-xiBoords, deeds,etc., in 
^ enstody of the fonner auditors, to the new office (iras., s. 20h 
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removad at pleasure. His salary or other remuneration is to be 
such os the Treasury may assign to him (t). 

257. The expenses for providing and maintaining the building 
and the expenses of carrying on the business of the office, including 
salaries and other remunerations, are to be paid out of the fees 
directed to be taken for enrolments, searches, and copies of deeds 
and documents (a). 

Accounts of all moneys received for fees in the office must be 
rendered by the keeper of the records to the Treasury as often as 
the latter may require, and also accounts of all disbursements made 
for payment of salaries and otherwise for carrying on the business 
of the office. Moneys.received and not disbursed are to be carried 
to and form part of the land revenues of the Grown (&). 

The fees to be taken in the Office of Land Bevenue Becords and 
Enrolments are prescribed by Treasury warrant (c). The fees for 
enrolment by Government departments are usually remitted, but 
certain fees are to be taken by the^Gommissioners of Woods and 
the Commissioners of Yi'orks from persons interested under deeds 
and documents in respect of enrolment in the Office of Land 
Bevenue Becords and Enrolments (cl). 

268. The enrolment of any deed, instrument, or writing signed 
by the Commissioners of Woods or of Works, or to which either 
of them is a party, or which in any manner affects or relates 
to any part of the hereditary possessions and land revenues of the 


(0 Crown Lands Act, 1832 (2 & 3 Will. 4, c. 1), ss. 17,18. 

(a) Ibid., B. 18. llie fees for enrolments etc. are to bo Buoh as may bo 
^pointed by the Treasury (ibid., a. 22; and see note (^, infra). By the Fublio 
Olncea Site Act, 1882 (45 & 46 Viet. o. 32), s. 8, the Gommisnioners of Woods 
were empowered to provide a now office out of tho capital of the land I'ovenues 
of tiho Crown, subject to the approval of the Tr^ury. This section has 
now been repealed by the Statute Law Bevision Act, 1898 (61 & 62 Viot. 
0 . 22 ). 

{h) Crown Lands Act, 1832 (2 & 3 Will. 4, c. 1), b. 29. 

(e) Treasury Warrant, Slst December, 1903, No. 1170, iasuod under the 
Crown Lands Act, 1832 (2 &3Will. 4,c. 1), and subsequent Acta. The fees are as 
follows: (1) onrolmentot a document by entry, 6«., with a further charge of 
6d. for each folio of seventy-two words beyond the tenth folio; (2) for the 
enrolment of a memorial of a deed pursuant to tho Copyhold Act, 1894 (67 ct 58 
Viet. 0 . 46\ 6s.; (3) for a certified copy of an extract from any document, 6(1. 
for each folio of sevonty-two words; (4) for making and examining a copy of a 
plan or of on extract from a plan, 2s. 6d. for every hour oocnpied tiiereon; 
(5) for the inspection of one dooument, Is.; (6) for the inspection of several 
diToamentB belonging to one series produced on one and the some day, 2s. Qd. 
The previous waironts of the 21st Dooemher, 1896, and 4th Septembw, 1897, 
are annulled by thiq warrant. " 

(d) The practice is to remit the above fees when chargeable against any 
department of IBs Ifajesty’s Government; but a uniform enrolment fee of 6s., 
and in the ease of deeds and documents which have to be enrolled by ent^ 
at len{^ an additional fee of Cd. per folio for every folio of seventy-two woru 
after the tenth folio, is to he tatosn by toe Oommissioners of Woods and the 
OommisBioiiete of Works respectively from the persons interested undor such 
deeds and doonznents in respect of enrolment in the Office of Load Bevenue 
Beoords and Enrohnents (Treasniy Wanaut, 21st December, 1903, No. 1171, 
isaued under toe authority of toe Crown Lands Act, 1861 (14 & 16 Viot. o. 4!^, 
end of all otoer enabling powws). 
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Grown («X when enrdled in the Offioe of Land Bevenne Beawde and 
Enrolments, is to be as good and avaQable and of the like force and 
effect (without enrolment or acknowledgment in any court or courts 
of law or equity, and without registration) as if enrolled in the 
Supreme Court, or as if a memorial had been entered or registered 
in the office for registering deeds in the county or counties in which 
such land revenues or possessions or any of them are situate (/). 

259 . Certificates or other documents required to be given or 
signed by ihe keeper of the records and enrolments may be given or 
signed by any person acting with the sanction of the Treasury as 
his deputy or assistant, whether the office of keeper is vacant or 
not^ and it is not neces^y to prove the handwriting of the person 
so acting, or his authority to act (g). 

(7) Duiiea of Etceboart, 

260 . Any person appointed as receiver of the issues, revenues, 
and profits of the possessions and land revenues of the Crown may 
by virtue of his appointment, and without further authority, eitW 
by himself or any person whom he may depute, make distress for 
any rents in arrear or unpaid from any lessee, occupier, or tenant 
of any of the estates or possessions, or from any person liable 
to any quit or other rent within his collection, receipt, or manage¬ 
ment, and impound, sell, and dispose of the goods, chattels, and 
effects so distrained. Bat in making or causing any distress to be 
made, and in relation to any question of law or otherwise arising 
thereon, the receiver must obey and conform to any orders and 
regulations given to him by the Commissioners of Woods (k). 

261 . At the end of every month (unless otherwise directed by 
the Commissioners of Woods (i)) receivers must transmit all sums 
received during the month to the Commissioners of Woods; and 
whenever any such receiver has received or got into his hands any 
sum belonging to the Crown exceeding £500, he must (unless 
previously instructed to the contrary by the Commissioners of 
Woods («)) forthwith transmit the same to the Commissioners. If 
he fails to do so, or to apply or dispose of the money in any other 
manner directed by the Commissioners, he becomes chargeable, and 
is to be charged, with interest for every such sum at such rate (not 


(e) Or other lands, tenements, or hereditaments situate in England or 
Wales, tax me time being under the management or control of the Oommissionen 
or either of them. 

(/) Grown Lands Act, 1833 (16 8t 17 Viot. o. 56), s. 6. 
m Crown Lands Aot, 1694 (57 & 58 Viot. o. 43), a 10. 

(a) Grown Lands Aot, 1829 UO Geo. 4, o. 50), s. 90. As to the powers of tbs 
Ireuuty to make rulM relating to the receipt of money, see p. 125, ante. AU 
■herifEs, mayms, justioes, hailiSs, constables, headboror^hs, and other officers 
and ministen of justice, are required to aid and assist tiw reoeiTsa, or his 
substitute in maldn w such distresses, in impounding, selling, and disponng of 
the same, and in lul other mattns relating thereto, or to ^ execution of 
office (Crown Lands Act, 1829 (10 Geo. 4, o. 50), a 90). Thispow«rfsa|q>lioshle 
to iaimuxn vested in the Board of Trade (see note (o), p. 144, put). 

(0 Or, tmife, hj the ^beasury; see p. 125, ante. 
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IOiBVrS> eieeeding £10 per eent. pw annam) m tihe CkxpoaiiiflBViim 
SamdMWO appoint, from the day or tima at vhich it ma received tmtil it U 
Bemnea transmitted or paid over as directed by the Commissioners (k), 
sdshicfteni 

Onsm 262. Beceivers must render accounts to the Commissioners of 

LftPdfl. Woo^ of all moneys received and of all other acts, matters, and 
SeoeiTer’i things done by them on account of or in relation to the possessions 
Mconnta. and land revenues of the Grown at the tipae required by the 
Commissioners. These accounts are to be tried and examiiied by 
the Commissioners and to be incorporated with and form part 
of their accounts, and when so incorporated and audited and 
passed (0, the receipts of the Commissioners for the balance of 
the accounts are to be good and effectual discharges to the 
receivers (m). 

Verlflofttlon. The Commissioners of Woods or any of thorn may receive a 
verification and take an examination upon oath (or declaration in 
lieu of an oath (a)) concerning any account, survey, estimate, report, 
or other matter relating to the lands under their management, 
or direct the verification to be made before any justice of the peace 
or magistrate (o). 

If any receiver, deputy, accoimtant, or other person is guilty 
of wilfm and corrupt perjury in such verification or examina¬ 
tion, or wilfully forswears himself in regard to any of tho above 
matters, ho may bo punished under tho law in force relating to 
wilful and corrupt perjury (p). 


(3) Aceounta and Audit, 

Cornmis- 263. On Or before the SOth November in each year the Commis- 
****°®”'ta. Bionors of Woods must prepare and transmit to the Comptroller 

and Auditor-General (a) abstract accounts for the year ended on the 
81st March next preceding, classed under distinctive headings, of the 
receipt and expenditure of the capital and income derived from 
the possessions and land revenues of the Crown, and of any other 
funds under their control and management. After examining the 
accounts and certifying their conformity or otherwise with the 
Actp relating to tho receipt and expenditare of the funds to which 
they relate, tho Comptroller and Auditor-General mnst transmit 
copies of the accounts so examined and certified, with a report 
thereon, to the Treasury on or before the diet January next following, 


(Jk) Orovn Lands A^ 1829 (10 Geo. 4, o. £0), 8. 84 (applicable to forosboie 
veetra in fhe Board of ; see note (o), p. 144,^«t). 

As to the audi^ of the aocbonta of the Oomnuasionezs, eee p. 141, mwiL 
(m) Orovn Lauda Aati, 1829 (10 Geo. 4, c. 60), a. 81 (applicable to loreahore 
Tested in the Board of !Ihwe ; see note (a), p. 144, post). 

(») PromisBory Oathe ,Aot, 1868 (31 & 32 Tim. c. 72), a. 12; Statutory 
Dedamtiona Ant, 1836(6 A 9Will. 4, o. AS), sa. 1^; and see note (A), p» 27, ante. 
. (o) Grown TAwda Act, 18^ (10 Geo. 4, o, 60), s. 82 (applicable to foreshore 
'fjfietM in the Board of Trade) eee note (p), ‘0.144, post). 

Ibid., 8.1^. , See, as to the Boaia of Trade, note (o), p. 144, post, Ae t» 
generally, aee title OsiMmaTi Law Am> FoooaDUBS. 
p) Tb whom the duties ol the former- Ooxurniationets of Audit hare new 
panM} see title Bxvmnra. 
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and ilie latter mntft lay the seine before the fionee of Comni^ ofi ti 

or before the foUoirix^ Slet. Haroh, it P^rliameni Is &eit sitting, 

and if not, then within a fortoight of the next meeting bf .. 

Parliflment(6). . *HS£r® 

'ORnm 

264. The Commissioners of Woods most also within three liindl. 
calendar mon&s alter the Slot March in every year certify and 
report in'writing under their hands and seals to the Crown and npora 
both Houses of Parliament what leases, sales, exehanges, purchases, 
and grants have been made during the year ending the 6th January 
preowing (e). The reports must contain full particulars of the 
various transactions (a), and also a statement of the income and 
expenditure of the moneys which have arisen from the possessions 
and land revenues under their management, and of all debts 
incurred by the Commissioners and the amount of interest du^ 
thereon, and of such other matters and things as they may 
think fit(s). 

26d. The Comptroller and Auditor-General (/) must examine, Audit, 
try, and audit tlie accounts of all moneys which by any Act are 
pl^d under the control and management of the Gommissiouers of 
Woods and the Commissioners of Works (^); and every general 
account of the land revenues of the Crown referred to the Comp¬ 
troller and Auditor-General under the Crown Lands Act, 1882 (/t), 
after being audited, must be delivered by him, together with the 
several detailed and subsidiary accounts (mentioned or referred to 
in the general accounts) of tho receivers, surveyors, rangers, 
gavellors, stewards, bailiffs, collectors, or other local officers charged 
with the collection of land revenues, to the Keeper of tho Land 
Bevenue Beoords and Enrolments, not less than three years after the 
declaration of the general account, unless the Treasury otherwise 
direct (i). The general, detailed, and subsidiary accounts are to 


(b) Grown Lands Act, 1651 (14 & 15 Viet. o. 42), ss. 38, 39. 

(e) Fublio occoimts wero formerly made up to this date, but are now autboiisod 
as to certain accounts (seo title Bevenue) to be ioodo im to tho 31st March. 

(d) Namely, the terms lor which leases ore punted, the annual value of the 
tenements comprised therein and the annual value by the last preceding survey, 
and the rent, ^es, or other consideration reserved or paid, and also, where 
possible, the rent and fines reserved and paid u]^n the last preceding lease; 
also the lands which have been sold, grantra, or given or received in esehaura, 
^ amount of the purchase-money paid or received, and the names of toe 
parties to or by whom, and the purposes for which, such giants etc. wore 
made. 


(e) Grown Lands Act, 1829 (10 Geo. 4, o. 60), s. 125, as amended by the 
Grown Lands Act, 1848 (11 A 12 Viet. o. 102), s. 8. 

(/) See note (a), p. 140, ante. 

0 The Act relates to the OommiKnoners of Woods, Foiissts^ Works, and 
Binraings, but Ihe two dqwxtmenta are now oqtaxato (see note (i), p, 188, ante), 
(h) 2 A; 3 4, o. 1. This provision applies to accounts Mimed lor audit 

unW the Grown Lands Act, 1832 (2 ft 3 WuL 4, o. 1), the pfoviBioiis iA which 
i^Tso audit weie repealed by the Statute Law l^vision AMt 1874 fi7 ft 38 
Viot. 5^ accounts now bsme lefarred for audit under the Saudieqm and 
Au^ Departanents Act, 1865 (w ft 20 Wot. a 08) (see title BwExm). 

(0 The XrsBsiayjiuiydbeot any suoh account^ to be for a Idupvtime, 
ntwenne fhaa seveD yean, for compaiison with'titriwooviitB'uf soUowinf 
years. 
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remain of record in the Office of Land^Bevenue Beoords and Enrol* 
ments; and rents, revenues, issues, or profits of any lands, tithes, 
or hereditaments specified or mentioned in the record of such 
accounts in the office, are to be held duly in charge by, to, or with 
the auditors or other proper officers of the Office of Land Bevenue 
Becords and Enrolments, and the records are to be valid and 
effectual (A;). 

266. Any document purporting to be a print or copy in print 
of any report to the Grown or the Houses of Parliament purporting 
to be made i>y the Commissioners or any Surveyor-General for the 
time being of Woods, Forests, and Land Bevenues, or by any 
Surveyor-General of the Land Bevenues of the Crown, or by the late 
Commissioners of Woods, Forests, Works, and Buildings (1), is at all 
times to be admissible in evidence (m), as the original would have 
been if produced from the proper custody and duly proved in 
evidence, provided that the document purports to have been 
printed by order of either House o| Parliament, or has upon it 
words to that effect (n)> 

(9) Mamgcment •>/ fit- Fareahore. 

267. As from the 81 st December, 1866, the management of the 
Crown’s interest in the foreshore has (subject to certain excep¬ 
tions (o)) been transferred from the Commissioners of Woods to 
the Board of Trade (p). This transfer includes all such ports and 
rights and interests of and in the shore and bed of the sea and of 
every channel, creek, bay, estuary, and of every navigable river of 
the United Kingdom as far the same as the tide flows, as at that 
date belonged to the Sovereign, in right of the Crown, snbject 
to such public and other rights as by law exist in, over, or affecting 
the same or any part of the some (q), and subject also to the 
following exceptions:— 

(1) The transfer is not to apply to the foreshore of the Thames (r), 
the Tees (s), or of the county palatine of Durham (t), or to any 
other particular portions of the foreshore with respect to which the 
Commissioners of Woods ore by any Act specially empowered to 


(%} As they would have been if enrolled and recorded in the office tii the 
Kin^e Bemeuibrancer, or in any other 9 ffice or court of record of law or equity, 
or vnffi any auditors or other officers of the revenue (statute 7 & 8 Yict. o. 89, 
08. 1—3). 

(2) As to the Boporatioa of the CommissionerB of Works from the Com¬ 
missioners of Woo^, see note (1), p. 123, ante. 

(in) Iq,any court of justice, or Mfbre any person having by law or consent of 
parties authority tq hear, receive, or examine evidence. 

(n) Grown Lands Aot, 1873 (36 & 37 Yict. o. 36}, a. 6. 

re) See tiie text inj^. 

ip) Crown Lands Aot, 1866 (29 & 30 Yict. c. 62), s. 7. 

G) md. 

(r) As to this, see the Thames Cemservanoy Aot, 1837 (20 & 21 Yid o. oxlvii.); 
as to agreements for rent of piers, see the CommiBsioDera of Woods CThomes 
Piers) Act, 1879 (42 & 43 Yid n 73), and p. 207, pai. 

(f) As to this, see the Tees OoDservanoy Ad 1838 (21 & 22 Yid o. oxlL). 

(<} This remains under the Oommiasioasrs of Woods. BsstgenenJly, sew the 
forewon in Durham, p. 114, ante* 
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make any disposition or arrangement of or ooneeming the rights 
of the Crown therein (a ); 

(2) Or to any beds, seams, or veins of coal or stone or any 
metallic or other mineral snbstances in or under the foreshore, or 
to any mines or quarries thereof, which are to continue to 1^ vested, 
held, and enjoyed as on the 6th August, 1666 (6); 

(S) Or to any portion of the foreshore in relation to which 
any instrument was lawfully made or executed by the Oommis- 
eioners of Woods or either of them prior to the Ist January, 
1867 (c); 

(4) Or to any portion of the foreshore in relation to which money 
was paid into the Bank of England or any other bank prior to the 
let January, 1867 id); 

(5) Or to any portion of the foreshore in front of or immedi* 
ately adjacent to any lands of or to which the Crown, or any 
person or body in trust for the Grown, was seised or entitled 
on the Slst December, 1866, in possession, reversion, or remainder, 
or which, at a similar date, Were the property of any Government 
department, or in the possession of the same or any oCdcors of the 
same («). 

268. For the transfer of the Crown's interest in the foreshore so 
effected compensation was directed to be paid to the land roveifues 
of the Crown, the amount to be determined by two arbitrators, 
appointed one by the Treasury and the other by the Commissioners 
of Woods, or, in case of disagreement of the latter, by an umpire 
appointed by the Lord Chancellor liefore the arbitrators entered on 
the reference; and the amount of the compensation so determined 
was directed to be made good to the land revenues of the Crown in 
certain ways (/). 


fa) Crown Lands Act, 1866 (20 & 30 Yiot. c. 62), s. 17, Sched. IT. 

0 Ibid., B. 21. The mana^meiit therefore remains with the CommiBBioneni 
of Woods. As to the Crown’s right to mines, see p. 116, ante. 

c) Ibid., B, 18. 

d) Ibid., a 19. 

e) Ibid., B. 20. Every such portion of the foroshore is to continue to he 
restM, and to bo subject to the same ptjwers, rights, and privileges, os if the 
Act hu not been passed. NoUiing contained in or douo under uio Act is to 
take aWay, restrict, or diminish any lawful powers or rights of the Crown to use 
the foxeemore for purposes of salmon fishings (ibid.), 

(/) Ibid., B. 14. The compensation was to be made good either by the 
relew to the land revenues of the Crown within six months after award mado of 
any debt due therefrom to the Consolidated Fund, the release to bo made by 
Treasury warrant; or by the transfer to the Consolidated Fund within a eimilar 
period of the chor^ for any pensions, annuities, or other annual panaonts pay¬ 
able out of tbe laud revenue of the Grown, the charges so trannezied to be 
specified by Treasury warrant which was to be enrolled in the Court of 
^chequer, now the Central Office of the High Court of Jnstaoe. On issao of 
the warrant the charges specified were to be<^e charged upon the Consolidated 
FonA and the land revenues of the Grown disoharged therefrom. The balance, 
if any, of the compensation, as specified by Treasury warrant, was directed to be 
flhoxged upon tiie Consolidated Fond and payable thererat at such petibds and 
in aubh proportuma as tbs Treasury by warrant should direct, so that the whole 
thnold be paid within ten yeate after the award was made. Copies of Treasury 
waironts meda in puxsaaaoe of these provisionB were directed to be laid before 
both Bouaes cd FaxUament. Ibid., sa. 14,15. 
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IMV.S. , j|69. If it appears to the Treasury, on tlu rwre8en^t^csn of t|ie' 
Itaimdered Oommissioners of Woods and the Board of Trade, that the tranefer 
BefsaaM of any foreshore ig) from the management of^ the CommisRkiaaerB 
to that of the Board, or vice versd, would he oonTezuentfor ^ 
SjiSg purpose of administmtion, the Treasury may, by order, mahe 
such a transfer, with or without payment in respect of &e same, 
TimaBfen as they think fit, subject and wimout prejudice to the rights and 
22(SS'oi if any, of any other person therein (h). 

Woodi to Any foreshore so transferred to the Board of Trade is to be subject 
Boiird of to the like provisions and is to be dealt with as if it had been trans> 
ferred in the manner stated above (t), and compensation had been 
paid therefor to the land revenues of the Crown (k). Any foreshore 
^ so transferred to the management of the Commissioners of Woods 
' is to be subject to the like provisions and be dealt with as if it had 
been excepted from transfer to the Board of Trade under the above 
provisions (Z). 

niRpntcd 270. If any claim to any foreshore on the part of the Board of 
cUima Trade, the Commission ars of Woods, or the Chancellor and Council 
of the Duchy of Lancaster is disputed by any of those departments, 
the Board of Trade or the Commissioners of Woods, with the 
consent of the Treasury and the Chancellor and Council of the 
Duchy of Lancaster, may enter into an agreement for settling the 
dispute. Such agreement may provide for the payment to or by 
the Board of Trime or the Commissioners of Woods by or to the 
Chancellor and Council of the Duchy of Lancaster of any sum of 
money in satisfaction of any claim which the department to whom 
the money is paid may have hod to the foreshore which is the 
subject of the agreement (m). 

Any agreement under this provision must be executed on the part 
of the Chancellor and Council of tho Duchy of Lancaster, under the 
hand and seal of the Chancellor and attested by the Clerk of tho 
Council (n). 


Poiranot 
Board of 
Trade. 


271. The Board of Trade may exercise with regard to the foreshore 
all the powers, authorities, rights, and privileges which the Commis¬ 
sioners of Woods might have exercised in relation thereto at the 
time of transfer (o), and all deeds and instruments made by the Board 


(ji) " Foreshore " in connoetdon with this provision is to hav e tho some moan- 
ing as in tho Grown Lands Aot, 1866 (29' & 30 Viet. o. 62), as'to which see p. 118, 
tmit (Grown Lands Aot, 1006 (6 Edw. 7, o. 28), a. 11). 

(h) Ibid., B. 2 (1). 

It) Namely, under the Grown Lands Act, 1866 (29 & 30 Tiot. o. 62). 

(i) Grown Lands Ao^ 1906 (6Edw. 7, o. 28), s. 2 (2) (a); and for tho provisions, 
MS p. 1^, ante. 

(0 A<(f.,B.2(2)n>}. 

(m) Ibid,, B. 3 (1}^ (2). Any money dno from or received by the Board of 
Ti^e, the Oommissionen of Woods, ae the Ohsnoollor and Coun^ of the 
Euflhy of Lanoaster under this provitdon is to he paid or applied as a payable 
or xeomred for the pordhaso or ole of lands Mid., a 10). 

In) im, 0.9(3).- 

M Grown Lands Aot, 1666 (20 ft 30 Ykl c. 62), a S. Under a 10 tbe 
IpUowiM {aovinons are esimieaaly mad 9 wplioaUe to the Board tCradet 
Crawn Lands Aot, 1829(10 Cieo. 4, a 60), b.74 (exanmUm of purolmsstsfs tb 
■IflignionofpuoihaSe-uen^; seep. 168,poi(); a77(«aBSBiptimotgnaiaeita 
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of Fnideftretobeoxecate^'Sttd 0 igfiadlor<»ioofAe« 0 ereiBi£Mor 
aeBisiant seiSretaries to tbe Board. Bat so (^oer of tlM) 3Q$aid so ftitoHMliild 
ezeeotug or sigiung u to bensoae personally * . „. 

272 . Money receiyed by the Board of ITrade in exerdse ql Jbs Oniik 

abwe powers which would have been carried by the Commissioners ‘lindk 
of Wo^ as annual income to the Consolidated Fond is to be paid A^Jat^itaati 
into the Bxoheqoer to form part of the Consolidated Fund ( 2 ). Money noSfpca 
ain^arly received, and which would have been applied as capital by 

the Commissioners of Woods, is to be applied towards the reduction 
of the National Debt in the maimer directed by Treasury minute or 
warrant, which must be laid before both Houses of Parliament (r). 

273. The Board of Trade may (s) demise and lease (or enter into Lenucs of 
contracts or agreements for that purpose) all the estate, right, 

title, and interest of the Grown, in right of the Crown, in any 
portions of the shore of the sea or its arms or of navigable rivers, 
or in lands derelict or gained from the sea or its arms or navigable 
rivers, for a term not excee^g ninety-nine years (t). 

274. Previously to commencing any work below high-water Worbm 
mark with respect to a harbour, port, bay, estuary, or navigable *<*•**“*•■ 
river comprised in a notice given by the Admiralty under s. 9 

of the Harbours Transfer Act, 1862(a), plans, specincations; and 
working drawings of the same must be deposited at the Admiralty 
oflice for the approval of the Admiralty (b) ; and with respect to all 
other parts \Yh6re the tide flows, previously to commencing any work 
below high-water mark, such plans etc. must be deposited at the oiflee 
of the Board of Trade for the approval of the Board of Trade (c). 

from stamp duties ; soe p. lUi, pout) ; ss. 81—85 (provisions as to receivers; see 
p. 139, ante)i ss. to~93 (distraint for and arrears of rent; soe p. 165, post ); 

8. 91 (disputes as to boundaries; see p. 176, jw«0> except that the consent 
of any an&ority, or enrolment of any instrument required thereunder, is not to 
bo roquieite. Under s. 11 of the Orovn Iiands Aot, 1866 (29 30 Yiot. 0 . 62jL 


of any authority is not to bo required (soe pp. 155, 174, 176, poet, lor these 
provisions). 

( 0 ) Orown Lands Act, 1806 (29 ft 30 Yict 0 .62), s. 9. 

IHd., B. 12. 

Ibid., B. 13. 

In the execution of the powera of leasing contained in the statutes recited 
in the ppnamble to the Orovm Lands Aot, 1845 (8 ft 9 Yict. 0 . 99), namely, the 
drown jjands Acts, 1829 (10 Geo. 4, c. 60), as. 23, 28, 30, 61; and 1882 (2 ft 8 
Will. 4, 0 .1); and the C^wn Lands (ScoGand) Act, itos (3 ft 4 Will, 4, 0 . 69). 


and agrees to make embonkmentB or do other acts neoessoiy for reclaiming the 
bud at to oonstruot and erect wharves, dooka or othor works on it to the 
setlsiiaoiion of the Oommisaionen and for the permanent unprovement of the 
Vklne-of the land, it'is not necessary for the lessee to agree or entoc toto a oon- 
tnot to eieot other buildings on the land, other than as abeVC.CMcfd. Astothe 
jrsUsiMtion of land behnr high-water mark at (ndinBry aptog iidei, see p. 177, 
BMb Aetoleaaesoffoaeahoie eto.audeb 7 flieBisbopa(]>ai]iamClllorto(lM 
98*dd<9<(rf 1858, seep. 114, onto' 

ft 287^0. 69. 

Bub epimvil must be nuide m writing by^Storataiy of 11 m Adminltf. 

Improvement of Land Aot, 1861 (27 ft 28 WehC. IHba 40. Slieaiiproviil 
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275. If the Admiralty or the Board of Trade order a locri 
survey and examination of an embankment or work proposed to be 
constructed under the powers of the Improvement of Land Aet, 
1864 (d), in, over, or affecting a tidal or navigable water or river or 
of the intended site of the same, the costs of the local examination 
are to be defrayed by the landowner (c). 

One month’s notice in writing of an application to register the 
title to land which comprises land below high-water mark at 
ordinary spring tides must be given to the Board of Trade before 
registration (/). 

Fits, shafts, adits, drifts, levels, drains, watercourses, pools, or 
embankments may not be sunk, driven, or made so as to injure, 
weaken, or endanger, or be likely to injure, weaken, or endanger, 
piers or other structures on or near the foreshore (g). 

A local authority may not take, use, or interfere with the shore 
or bed of the sea or of any river, channel, creek, bay or estuary, 
or land and hereditaments, subjects, or right of any description 
belonging to the Crown, ir right of thei Crown, without sanction (A). 

276. Where an order (i) has been made for an oyster and 
mussel fishery (k) on part of the seashore (0 under the management 


ia to bo in wiiting undor tbo hand of the Secretary of the Admiralty and one of the 
Secretaries of the Board of Ti'ade, the work to l>u constructed only in acooid- 
oaoB with such respoctiro approvsl; when commenced or constructed, the some 
may not be altered or extended without obtaining previous consent and approval; 
il such work is commencod or completed, or lutorod, extended, or constructed, 
contrary to the provisions of tho Act, the Admiralty or the Board of Trade, as 
the case may require, may abate, alter, and remove the some and restore the 
site to its former condition, at the cost and charge of the poison or company 
executing the work, recoverable os a debt due from sneh person or company to 
the Crown. 

The powers and duties of the Commissioners appointed under the Improvement 
f>{ Land Act, 1864 (27 & 28 Yiot. c. 114), were transforred to the Board of 
Agriculture (now the Board of Agriculture and Fisheries} by tho Board of 
Agriculture Act, 1889 (52 & 63 Yiot. o. 30). 

(d) 27 & 28 Yict. o. 114. As to the powers of the CommissionorB under this Act 
being transferred to tiie Board of Agriculture and Fisheries, see note (e), supra. 

(e) Jhid., B. 41. Tho amount of the ooets is a debt due to the Grown from the 
landowner, and if not paid on demand may ho recovered as a debt duo to the 
Crowh, with tho costs of suit, or may be recovered, with costs, as a penediy may 
be recoverable from the landowner. 

(/) Land Transfer Act, 1876 (38 & 39 Yipt. o. 87), s. 66 ; see p. 177, poiA 

(el Crown Lands Act, 1866 (29 Sc 30 Yict. c. 62), s. 23. 

(a) The saving of the Crown rights in genoral by the Public Health Acts 
Amendment Act, 1907 (7 Edwr 7, c. 63), and in particular as above stated is more 
fully set out at p. 2062 jpoaA 

(t) ITnder ^he Sea Fisheries Act, 1868 (31 £ 32 Yiot. o. 45), and tho Acts 
amending tiie some. 

(i) The words "oysters ” and “ mussels ” include the brood, ware, hatf-wam, 
spat, and roawn of oysters and mussels respeotivdy; and the expression 
" oyster and mussel fiauery” includes a fishery for either oysters or mussels 
separately, and the term “ oyster or muesel fiehety ’’ indudes a fidieiy for both 
oyBtere and miusds. The provisions of the Act apply in the case of any fish^ 
to oysters and Oyster ground and beds alone, or to mnssda and muaaef ground 
and beds alone, or to ooto oysters and muss^ and oyster and mussel gronnd and 
beds, according as the right of fishery is for oysters alone, or for mussels alone* 
or lor botiioyslm end museels (see Fisheries Aot, 1868(81 ft 32 Yiot. 0.46), a. 28). 

(0 Within the meaiung of foe la8t.oited Act 
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of ihe Commissioners of Woods or of the Board of Titode, the 
Commissioners or the Board of Trade, as the case may be, may 
grant a lease (m) for a term not exceeding sixty years (»). 

277. All persons entitled in right of or under the Grown to, or 
to the management of, any beds, seams, veins, mines, or quarries in 
or under the foreshore, or in or under any lands immediately 
adjacent thereto, and their respective tenants, are empowered to 
take into possession, or use, or pass through, over, or under, any 
portion of the foreshore under the management of the Board of 
Trade to do certain specified acts, subject to certain provisions as to 
notice, compensation for damage, and for the preservation of piers 
or other structures in or near the foreshore and the safety and 
accommodation of the public (o). 
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278. Nothing in the Grown Lands Act, 1866(a), is to extend or be Savisg clausa 
construed to extend or increase the powers or authorities, rights or 
privileges, of the Crown over the foreshore, or any part thereof, but 
as between the Crown and alf other persons such powers and rights 
are to continue as the same existed prior to the 6th August, 1866 (6). 

The Act also contains a saving to all persons and bodies politic 
or corporate, Rn<l their respective representatives (other than l^is 
Majesty in right of the Crown) of all such estates, rights, titles, 
claims, and demands whatsoever as they respectively had on the 6th 
August, 1866, or might or could have had if the Act had not been 
passed (c). 


Sob-Sbot. 4.— Tht Diaposition of Orovan Landt hefore 1829. 

279. Although the disposition of Crown lands is mainly AllenftUon 
regulated by more recent enactments, which are dealt with sub- 
sequently (fZ), the Crown Lands Act, 1702(e), has not been wholly 
repealed, and it is therefore necessary to refer to the powers of 
disposition thereunder. As from the 25th of March, 1702 (/), all 


(m) Of BO mucli of the seashore under their management for a period not 
exceeding the duration of the rights conferred by tho order end not exceeding 
sixty years. Any lease of seawore granted for a longer tem than thirty-one 
years by the Board of Trade before 14th August, 188d, the date of the puHsing 
of Ihe Grown Lands Act, 188d (48 d: 49 Vict. c. 79), in roapect to a fishery 
OQmprised in an order made under the Sea Fisheries Act, 1808 (81 & 82 Vich 
c. 45), and the Acta amending it is valid os if grunted under tho Crown Lunds 
Act, 1885 (48 & 49 Viot. o. 79). 

(n) Grown Lands Act, 1885 (48 ft 49 Yict. o. 79), s. 3. Tho two tecitalB in 
thu Boctioa were repealed by tho Statute Law Bovision Act, 1898 (61 ft 62 Yict, 
0 . 22 ). 

(o) Grown Lands Act, 1666 (29 ft 30 Yict. c. 62), s. 22. 

ra) 29 ft 30 Yict. c. 62. The provisions of the Act ars given pq pp. 142 H le;., 
onte, and in suh-seot. 5, po$i. 

(h) Crown Lands Act, 1866 (29 ft 30 Yict. o. 62), s. 25. The date is on 
which the Act came into force, 
e) 8. 31. 
iQ See p. 151, port. 

1 Aim. 0 .1; stat. 1, o. 7, Buft 

(/) Namely, the date of the passing of the Crown Lands Act, 1702 (1 Ann. 
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Mr. a. leases or ofeher assurances made or’granted by tiie 

tevmdend of lends or oldier hereditaments (h) (adrouvons of churches and 
BeveinM vicarages only excepted) in England, Wales, or the town of Beanriek-j 
upon-Tweed, belonging to the Grown, or persons in trnst for tibe 
Crown, in possession, reversion, remainder, use, or'expectancy (0 to 
any person, body politic or corporate, by which any esmte or intereaii 
may pass from the Crown, are void and of no e^t (1!;), unless jlh4 
grant, lease, or assurance is made for a term or estate not exceeding 
thirty-one years or three lives, or for a term of years determinable, 
upon one, two, or three lives, and unless made to commence from the^ 
date of the making thereof; and, if the grant, lease, or assurance is 
made to take effect in reversion or expectancy, uidess the same,' 
together with any estates in possession, does not exceed three lives or 
the term of thirty-one years in the whole; and unless the tenant is 
liable to punishment for waste, and the ancient or most usual rent or 
more is reserved, or such rent as has been reserved and paid for the 
lands or other hereditaments for the greater part of twenty years 
before the making of the ^rant or assurance; and, where no rent has 
been reserved or payable, unless a reasonable rent, not being under 
the third part of the clear yearly value of the lands or hereditaments,' 
is reservea; and unless the respective rents be made payable to the 


0 . 1; Btat. 1, c. 7, Buff.)- wau repealed by statute 19 Geo. 3, o. 46,' 

s. 1, BO far as it related to the solo of foe fann or other rents romaining 
unsold by the tnistoos for tho drown (soe as to thoso p. 140, post), or trustees' 
witUn the snnroy or rooeipt of the Doohy of Lanoaster (see p. 224, post), or to 
the appropriation of the money to arise by any sole or sales of the same; and 
also so for os it related to anymanors, meseninges,lands, tenements, orheredito-' 


Buooessors, upon descent ,or olionation of the some (see olro note ^), p. 224, 
post, and note (i), p. 226, post). 

The recital m the Crown LaiMs Act, 1702, s. 6 states in effect tiiat the 
necesBBry expenses of supporting the Crown, or the greatest port of them, 
were fo^orty defrayed by a Iwd revenue whioh bad from time to timo been 
impaired and diminished by grants of former Sovereigns, so that the lamd 
rovennea of tho Crown could then afford veory little towai^ the support of the 
government but upon determination of tiio portionlar estates on vwoh many 
revCndons ox^ temoinders in the Crown depend or expect, and by sni^ lauds',' 
tonementa, and hereditaments as might thereafter descend, escheat, or other* 
wise aoorae or come to the Crown. The 4ot was therefore passed in order that 
the land revenues of the Crown in fines, rents, and other profits might thm aa ftp r 
be inoreased and the burthen upon the estates of the subjeots of the realm might 
be eased and lessened in all future provisions to be made for the expenses oiihe 
oivil governnumt. By a. 0 of the Act there is a general saving to all peteons, 
bodies poUtio and ooi^tato, of such rights, tittos, estates, coitaaiB, intereets, 
daiims, and deuuuids m or to the revenues, lands, and heteditaanente as they 
hod bedore the malting of the Aot. | 

(ff) Kamely, under the Great Seal ol England, Exchequer seal, seals of 
the Doohy and County Flriatine of Lanoaster, or by oopyof court toU or aOntg- 
wise. . . 

(h> Manors, messasgei^ unds, teBeBtoata, ’rents, titbss, woodo, or o8ier 
hereoitamsnto. 

(^’Whether in rwht of ths Crown of Bi^lsiid at os psit of the Frincipslity 
of Wales or of the Doohy or County Fialatine of Lanosstoror utherwias. 

01) The words "void sad pi no efleot*' ntust now be lOsd «■ soMtol to Dm 

- A ^ --J---* . i . . 
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Okwwn ^oriiig wbple teim o< tb«,aon 1 ibQaneft.Ql.ifa^Jl 9 Me ov 
grairii d). 

SSO^i 'Where the greatest part of the jwdy valae of tei^eate 
or hereditaments belon^mg to the Grown at the time of inahihg a 
lease or grant consists of buildings which may need to be repairs 
or re-edmed, the Grown may lease or grant the same for a tmm 
not exceeding fifty years or mree lives (m). 

28L Gifts, grants, alienations, leases, and assurances made of 
any of the lands or hereditaments or revenues (n) of the Grown 
contrary to the provisions of the Grown Lands Act, 1702 (o), are 
void without inquisition, tcire faciaa, or other proceeding to determine 
.the same (p). 

282. The ICrown Lands Act, 1702 (y), does not disable the 
Grown from making grants or restitution of estates forfeited for 
treason or felony, or from granting, demising, or assigning lands or 
hereditaments taken or seized upon outlawry, or taken in execution 
for debts due to the Grown ;'or from making grants or admittances 
which of right or custom ought to be made of copyhold lands or here¬ 
ditaments part of a manor of the Grown; or disable trustees for 
sale of fee farm (r) and other rents from executing the trusts, 
'powers, or other things to be done by them in accordance with the 
several statutes for that purpose (s). 

283. If persons, or bodies politic or corporate, hold or possess lands 
or hereditaments (t) by original grant or lease or assignment made 


(2) Oiown ^ndfl Act, 1702 (1 Ann. a 1; stat. 1, o. 7, Bull.), s. 6. None 
of ine provisioxui and restrictions in this Act or in any other Acts of Farlia- 
ment relating to manors, messuages, lands, tenements, leases, or hereditaments, 
or other real or horitable property or estate vested in or helonpng to the Grown, 
in right of the Grown, extends to the private estates of the Sovereign (Grown 
Private Estates Act, 1862 ^5 & 26 Yict. o. 37), ss. 2,12. See also p. 274, potf). 

(m) Grown TiOnds Act, 1702 (1 Ann. o. 1, stet. 1, a 7, Bufl.), s. 6. lease 
or gnmt is to commence from the date or making of the same, or if it is made 
to take effect in reversiou or ozpootanc^, then so that the same, togetiier with 
the estates in possessmn of the same tenements or hereditaments, do not exceed 
fifty years or three lives from such date or making; wad so that the same be 
not made dispunishable of waste, and so that ihoie is reserved as much rent as 
is required by the Act in ease of a lease not exceeding thi]^>one years orlfchree 
lives (sto p. 148, ante), and not otherwise. Thu secaon is repealed by statute 
34 Qeo. 8, a 76, a 1, so far as contrary to any of the provisaouB of that Act— 
that is, as to leases and grants under the Great Seal or thaseal of the Exchequer. 
The statute 34 Geo. 8, o. 76, is itself tepesded by the Statute Law Bevision Act, 
1861 (21 & 26 Tut. 0 .101). 

' " See note (/), p. 147, ante. 

1 Anu. 0 .1; scat. 1, o. 7, Buff. 

Jbfd,, a 7. This must be read subject to the powers and proviriona of 
quent statutea 
1 Ann. 0 .1 1 stat. 1, e. 7, BuflL 

rj 'Where lee hum rents end other rente intended to be sold sra dessribed In 
Mveto. by tbs liks names as in indentuzes of bargain and sole, sash names 
aits snfflrioot for the purposes of the Pleading Ac^ 1711 (10 Ann.^2%^ 18, 
BufL), sa 4,6. 

(a) tbewn Lands Ao^ 1702 (1 Ana. a 1 i stst. 1, A 7, Buff), >• 0 i and as to 
Im lum rents in the Dnohy of Lsnosster, see aots(./.k p. 148, onta oml 

,(0 Manors, lends, tsueuanti^ or hsreditsmsnto • - 
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by the Crown (u) for a term of years, for life or lives, in fee simple 
or lee tail, or other estate upon a rent, service, or other duty 
reserved or payable under a condition or limitation of re-entry or 
cesser, or to bo void in default of payment of the rent or per¬ 
formance of the service or duty, and if after default made the rent, 
service, or other duty has been answered, paid, or done to the 
Crown (x) before advantage of the forfeiture has been taken, and 
before a commission awarded to inquire or other process issued as 
to the forfeiture or non-payment of rent, in such cases no advantage is 
to be taken by the Crown by reason of the forfeiture Cv), and no person 
claiming under the Grown may take any advantage of such default(a}. 

284. In grants by the Crown during pleasure of lands, tene¬ 
ments, offices, or any other things the determination of former 
grants must be stated (&). 

285. Wliere grants (c) of lands or hereditaments (d) had been 
made by letters patent of Henry YIII. and Edward VI. since 
the 4ih of February, 1585-86, and the patentees (e), having 
sold (/) parts of the lands or hereditaments, had afterwards for 
certain considerations snrrcndored and given up their letters patent 
into the Chancery, or the letters patent had been otherwise forfeited 
by attainder, lost, cancelled, ymbcsilodO/), or by other means had come 
into the hands of tho Grown, and the enrolments of the same made 
void, sometimes in part and sometimes wholly, all persons, bodies 
politic or corporate, having any estate, right, title, interest, or 
possession in such lands or hereditaments from or under the 
patentees, or from or under the estate of others having the estate 
or interest of the patentees or by any other means, might make a 
good title by exemplificaiion or constat of the enrolment of the 
letters patent, which was to be as valid and of the same force and 
effect as the original patent {h). 

286. When the Grown gives or grants lands or a manor with 
the appurtenances, without expressly mentioning in the deed or 


(u) In right of the Grown or Diiohy of Lancaeter or otherwiso. 

(x) Into the i-ocoipt of the Exchequer or Duchy of Ijancaater or Court of 
Woras, or to any other baviug authority to receive the samo. 

(y) Statute 21 Jao. 1, c. 2u, s. 1. 

I a) Ibid., 8 . 2 . notwithstanding any law, nustotn, or usage to the contrary. 

h) Statute 6 lion. 8 , o. Id. 

(cj The words of the Aot (S & 4 Edw. 8 , o. 4} are^ '* given granted bargained 
Bold and exchauged to and -with subjects of the realm, bodies pditio and 
corporate in fee simple fee tail for term of life or years.” 

Jd) Honors, castles, manors, Iwds, tenements, and other hereditaments and 
officea 

Their heirs, suceessors, or assigns. 

,/) fiorgained, sold, given, oxchimged, or demised. 

(ff) Sic, 

(h) Statute 3 ft 4 Edw. 6 , c. 4. Statute 13 Elis. c. 6 (rqjdaled by statute 
6 ..O 00 . 4, 0 . 16, a 1) explains this statute to the effect that peratms idaiming 
lands or hereditaments under letters patent from the Grown at any time since 
February 4fh (27 Hen. 6 , 1035-30) may make a good title as above staM by 
oxempliticatiott or eonttat under the Great Seal of the enrolment of the lettm 
patent or of so much of the same as may eerve for the ti^ or elai™, provided 
the letters patent were then in force and not lawfally sorreadeted or oaaoeUed- 
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writing knight's fees, adyowsons of ehnrohes, and dowers wfadn they 
fall belonging to the manor or land, the latter are reserved to the 
Crown (t). 

287. The Crown may vest in persons, bodies politic or eorporatoi 
lands for erecting, rebuilding etc. a church or chapel or mansion* 
house for the residence of a minister, or for a churchyard etc. (k). 

Bub-Sbot. 5 .—The Statutory PotUion of Crown Land» under the Crown Landa 
Ada, 1829 to 1906, and other Acta, 

(1) In Oenered, 

288. The CommissionerB of Woods, Forests, and Land 
Bevenues (1) are exempt from personal responsibility in regard to 
mortgages, contracts, leases, or other instruments entered into, 
made, taken, or executed by them (m), and all costs, charges, damages, 
and expenses incurred by them are to be paid out of the moneys 
received from the possessions and land revenues of the Crown (a). 

The Commissioners are by ^tatute authorised to enter into con* 
tracts, but tho estate remains in the Crown; on a contract entered 
into by them under this authority, and with the consent of the 
Treasury, they cannot be sued for specific performance, but the 
contract must be enforced in the ordinary way as in the case of 
estates vested in the Crown (&). 

289. No purchase or sale (except where the purchase-money does 
not exceed <£100), and no exchange, lease, or grant, may be made 
by the Commissioners (c) without the previous authority of the 


(t) Statute Frerogativa llcgia (incert. temp, c. 17: 17 2, atat. 1, c. 15, 

Boif.}. Ab to granta by tho Or«>wn gononilly, see Yol. VL, p. 476; uud as to 
matters affecting vendors and puroboRerB on sales and purchases of lands or 
hereditaments included in grants by tho Crown, see pp. 152,153, poat. 

(A-) Gifts for Churches Act, 1811 (51 Geo. 3, c. llo). See p. 192, poat. For 
the redemption of land tax, see p. l78,po<f. 

&) As to tho constitution of the Commiesiouers, see p. 122, ante. 

(m) And thoir hoira, executors, or administrators, and their lands, tenements, 
goods, and chattels with regard to the performance of covonaiits, conditions, or 
agreements in the same. As to the powers of one or two Commissioners of 
Woods to act, see p. 122, ante. 

(c^ Crown Lands Act, 1829 (10 Geo. 4, o. 50), s. 17. The " possessions and 
land revenues of the Crown ” arc described as nil honours, hundreds, oostles, 
lordships, manors, forests, diases, woods, parks, mesenogos, lands,'' ti&es^ 
fineries, franchises, services, rente, and ower land revenues, possessions, 
tenements, and horeditemente whatsoever (advowsons of churches mid vicarages 
only excepted), belonging to the Crown and formerly within the ordering and 
■nxvey of the Court of Exchequer in England or WolfiB, in Ireland, in tho Ue 
of Man and its dependeuoios, and the Isle of Alderney, whether in possession, 
remainder, or reversion (Crown Lands Act, 1829 (10 Geo. 4, a 60), s. 8), The 
Oshome e^to forms part of the hereditary revenues of the Grown (see p. 190, 



p. 110; w^rtera. Civil Proceeding by and against the Crown, pp. 75 ^Vseo. 
A -manoi. ia not vested in ttie Oommissioners, out remains in the Grown (A 
t. PoweU (1811), 1 Q. B. 352). Bee p. 194, poat. See also title SrEotna 

PBM WWtlfAWfm. 

(a) Under the powen of the Grown Lands Ao^ 1839 (10 Geo. 4, o, 60), and 
(Nmols) under any aubseiluent etatutoa affsoting the saaae. 
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Sreasniy, which must be ^gnified bj waoitni. The aathofil^ 
be given either generally for any paraoolar dUuM ol caaee or for ■!» 
particular parent, sale, exchange, lease, or ^nt, and dither adm 
or withont any condition ox restriction, as the Treasnty thinke 

890. Before an agreement for a lease, porobase, sale, or exchange 
can be made or entwed into by the Commissiemers (e) a survey (d 
the part of the possessionB and land revenues of the Crown proposed 
to be leased, sold, or ^ven in exchange, where the same is capable 
of survey, and an estunate of its value, and also, in the case of a 
purchase or an exchange, a like survey and estimate of the land or 
Weditaments proposed to be purchased or received in exchange, 
must be made in the manner prescribed (p. 

No survey or estimate need, however, be made where from the 
nature of lands or hereditaments propos^ to be leased, purchased, 
sold, or given or received in exchange, or from any oirenmetanoes 
relative thereto, the value cannot bo ascertainod by^ a survey or 
inspection; or where the value of the lands is previously known 
to be so inconsiderable as not to bd worth the expense of taking a 
survey (p); 

291. Where a lease, sale, exchange, or grant made before June 
19th, 1829 (Ji), under the authority, or supposed authority, of a^ Act 
passed prior to that date relating to the land revenues of the drown 
in England or Ireland is defective, void, or liable to be set aside by 
reason of the parties by whom the same purports to have been made 
not having been authorised to make the same; or because of the 
absence of a eurvey; or on account of the conveyance, deed, or 
inatrumont by which the lease, sale, exchange, or grant was made 
not having been duly enrolled; or because the provisions of the Act 
under which the same purported to be made had not been complied 
with; or by reason of the lease, sale, exchange, or grant not having 
been authorised by, or not being within the provisions and true 
intent and meaning of, the Act, the Oommissioners, in case the lease 
or other assurance is not absolutely void, may confirm the same, 
oither in whole or in part, and either absolutely or eonditionaJly, 
and on such terms as they think fit; or, if it is absolutely void, may 
make a lease or grant of the lands and hereditaments for the pur¬ 
pose of giving any person, or body politic, corporate, or collegiate, 

td) Grown Lands Act, 1829 (10 Goo. 4, o. SO), o. 60. 

- (e) Under the powers of the Grown Lan^ Act, 1829 (10 Geo. 4, o, 50), and 
(MmUeliuideT any subsoqnent statutes affecting the saine. 

(/) survey and estimate is to be taken and made by a practical sorvOTor 
or surveyors Qaam^d for that purpose by the Oommiasioneis), who must ceroty 
by a n^rb m writinic the estuuatea value of the lands ee hereditsmenu 
Borvejeataid annes to the survey and estimate on oath (or, if he is a Qualoer, 
on affirmation) in the fewm set out in the secti^ (tUd., s. 61). As to earma 
in eases (rf purdhiues from cinporations and incapaoitoied persons under ^e 
Grown Lanm Aot, 1829 (10 w»o. 4, c. 50), s. 54, see p. 160, pod. As to 
CToW sntfeys and eximts being evidsno^ see p. 198, pod. 

(y) GrownXsAdlAaiki829(10Geo.4,o.<^),8.62. A survey ia not nsoessiiy 
in xeen^ of Grown lands in Ireland under certain eiromnstanoes (iHd^ 
'M.<k)^o date of the passing of Grown Lands A<d, 1929 (10 Goo, .4, 
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an iAtordst thenin not greater er more benefioial tiutn fte-esiate or 
iDterert wfaioh ^mrald have exkted andtf the prior leai^ eale, 
exebangei or g^tt in case the male had bees tralid (i). Bwirt 

293. No personi or body politic, corporate or eoUe^tOf CbUMi 
claiming onto de^ or instruments, by vhich leases, eales. Leads, 
exebanges, ^r grants have been or purport to be made by the CSom* - . 

missionersii) and vhich have been duly enrolled, is bound to mmSi * 
inquire whether the {provisions of the Crown Lands Act, 1829, have eoroiiadeto. 
been duly complied with or not, or whether tlie lease, sale, exchange, 
or grant was in fact within the Act or not (A), and every deed or 
instoument by wbich^ leases, sales, exchanges, or grants are pur¬ 
ported to be made and'duly enrolled are valid and effectual as against 
the Crown for the purposes for which the same were executed <Q. 

293. Purchasers and other persons (m) paying money under the Fntcotion ot 
Crown Lands Act, 1829 (n>, are not bound to see to the apfdication, poniMseca. 
or be answerable for the misapplication or non-application, of &e 

money so paid (o). • 

294. The Commissioners may give notices, moke claims or Commia- 
demands, and depute or authorise any person to make an entry, sionen may 
which may be requisite or expedient to be given or made by or on “oUocs 
behalf ot the Crown, to compel a tenant, lessee, or occupier of 
possessions and land revenues of the Crown (p) to quit or deliver 

up possession, or to compel the performance of any covenant, 
contract, or engagement in relation hereto, or to recover possession 
on non-performance of any covenant, contract, or agreement, or to 
compel the payment of money in respect of the same, and to give 
any other notice, or make any other claim or demand, or depute 
any other person to make any other entry which may be requisite 
or expedient to be given or mado by or on behalf of the Crown 
touclwg such possessions or land revenues (q). 


(i\ Ormm Lands Act, 1829 (10 Goo. 4, o. 50), a. 46. 

0; Under the authority of the Crown Lands Act, 1629 (10 Geo. 4, o. 50). 

(«) Ibid., e. 73. Such persone an not hound to inquire whether the Gom- 
inisiiaoners have been duly authorised by the Treasiuy to make the same or not 
(tbid., B. 60); or whether the survey r^uirod by iho Ant bas been actually made 
or not {ibid., bb. 61, 62); or whether, in oases of Bales, exohangeB, or leasA in 
Irelaiul,‘a dnplioate ot the conveyance, deed, or instrament xnwng tho same 
haa been duly transmitted to Lreland {ibid., s. 70). 

({) Crown Lands Aot, 1629 (10 Geo. 4, o. 50), s. 73. Whether a erant by the 
Crown of toe fonshoro and oed of a river was valid, see Liverpool and North 
Wdto Btoamhip Oo., Ltd. v. ilettry Trading Vo., Ltd., [IBOBJ 1 Oh. 209, 0. A. 
Ae' to toe oonflmatiott of invalid leases, sales, exehang^, or grants, see p. 162, 


ant*. 

' Y«») Namely, any body politio, ooeporate, or collegiate. 

(»} Under the aotoority of the Crown Luds Aot, 1829 (10 Gleo. 4, o. 50). 

10 ] Ibid., s. 74,' tChe provisions of this seotion are SKtended and uplied, 
to toe Board of Trade hy toe Grown Lends Aelt li60(Wd!30 
Ybto Of ira)^e.lO; wUhtoe eneepl^ that eaohooDeentel eay en l h ority wthe 
eordiMUt of eny' inetnunent ae ie in any oaaa leqnued fay aa» 77, <l)r-06, 

80-^ of the Crown Lenda Aet, 1629 (10 Geo. 4, e. 60), ia not rsqaiaita nndac 
toe Ctown Innda Act, 1860 Cte ft 30 Yiet. 0 . ^ (aee alaorj. 127, aafty 
' fp) Tb which toe Ckownlaaidla Aet, 1899 (10 Geo. 4,0, n),relataa. 

wiTltenetkiefc elaime,ordemai>di|BTeporiBed>i» wiitiagmiderflialiaBaa 
cl toe Doam^oiien (or any two of toem) for any of tiw piapoaee above 
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295. On any sale, exchange, enfranchisement or other con- 
Teyonce of the woods, forests, lands, or hereditaments of the Crown 
made by the Commissioners in exercise of any power conferred 
by the Crown Lands Acts, the conveyance may be made subject to 
any provisoes for making the same void, or other conditions or 
provisions, as they may deem expedient (r). 

296. When a right of re-entry upon lands or other heredita¬ 
ments has accrued to the Crown, the right may be exercised or 
enforced without inquisition being taken, or office found, or any 
actual re-entry being made on the premises (s). 

297. All leases, deeds, contracts, and agreements made or 
entered into b^ the Commissioners or by the Surveyor-General of 
Works and Buildings relating to the estates and possessions of the 
Crown are, from and after the appointment of the Commissioners 
under the Crown Lands Act, 1882 (0, to remain in force as if the 
latter Act had not been passed (a). 

298. Except where express provision to the contrary is made by 
the Stamp Act, 1891 (b), or any other Act, an instrument relating to 
property belonging to the Crown, or being the private property 
of the Sovereign, is charged with the same duty as an instrument 
of the same kind relating to property belonging to a subject (c). 

Certain deeds, receipts, certificates, bonvls, and other instruments 
made or entered into by or with the Commissioners are exempted 
from ad valorem or other stamp duty imposed by Acts in force prior 
to June 19th, 1829 (d), or by subsequent Acts, unless specially 
subjected thereto by any of the latter («). 


znontionod, and ontrios into or upon any of aucli ostates or poase$aions, aro valid 
and offootual and to be doomod ue given and mode on behalf of tbo Crown, any 
law, oustom, or usago to the contrary notwitlistandiiig (ibid., b. 92). As to the 
application of the proviaiona of thia section to the Hoard of ^ade, see note (o), 
on p. 1S3, ante. 

(r) Crown Lands Act, 1862 (15 & 1(1 Viot. o. 62), a. 6. 

(a) Queen's Bemembranoer Act, 1859 (22 & 23 Yict. c. 21), s, 25; the words 
« or her successors “ in this section were repealed by the Statute Law Bevision 
Act, 1892 (55 & 50 Yiot. c. 19). 

(() 2 & 3 Will. 4, c. 1, under whicb the duties of the Surveyor-Qeneral became 
sepimted from those of the Commiaaioners of Woods and vested in the Fint 
Commiasioner of Works and Fublio Buildiuga (see p. 133, anfe), 

(a) Ibid., a. 9. 

h) 54 ft 55 Yiot. 0 . 38. 

lej Ibid., B. 119. 

(a) Namely, the date of the paeeing of the Crown Lands Act, 1829 (10 Qeo. 4, 
e. 50). 

(c) CroWn Lands Act, 1829 *(10 Qeo. 4, c. 60), a 77. The fdlowing instru¬ 
ments are exempted !-^(l) Any memorandum, contract, or agreement made or 
entered into by or wiui the Commissioners of Woods under ^ powers and 
proviatons of tiae Crown Iiauds Act, 1829, for the sale, pnnshase, or exchange 
of eatatea, manors, loidshipa, messuages, lands, tenements, rents, or hnedita- 
ments, or any term or inter^ therein, by the Commiasionera; (2) any deed, 
teceipt, or other instrumoit given, nantM, entered into, executed, or made 
for the purpose of ourying into efl^ any sale, pnrehase, or exchange to be 
made hy tiia (}ommi8aioneis, or which are inoidentu to or oonneoted with snob 
sale, purohasa^ or exchange under the Aot; (3) any grant lyiha CommMonen 
jondw the Aot; (4) any lease, or contract or agreement for leaser or oounterpait 
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899. No auction duty is payable in respect of sales by anction Bmrt. a. 
by tile Commissioners of the possessions or land revenues of the Snmndiiad 
Crown, or of building materials or other goods, chattels, or effects BsvsinM 
on behalf of the Crown under the Crown Lands Act, 1829; and 
eveiy such sale and the lands and hereditaments or other property 
or effects sold, and the auctmneer, so far as respects the sale, are 
exempt front rates or duties imposed on sales by auction by statutes AnoUon duty 
before June 19th, 1829 (/), and from rates and duties imposed by <»“*••• 
subsequent statutes, unless the same are specially imposed (ff), 

300. The Commissioners, or any of them, may, with the consent SetUeumt 
of the Crown, signified in writing under the Boyal Sign Manual, 
and by warrant from the Treasury, make arrangements for the - 
adjustment or settlement of doubtful or disputed rights or claims 
of the Crown to real or personal property or forestal rights, the 
management of which would, if such rights or claims were esta^ 
lished in favour of the Crown, be vest^ in or devolve upon the 
Commissioners. 

In making these arrangem'ents the Commissioners (with the 
above-mentioned consents) may either give up or relinquish such 
rights or claims of the Crown, or accept, on behalf of the Crown, 
lands, tenements, or hereditaments, or sums of money, in lieu and 
satisfaction of any rights or claims generally; and also may agree* 
for the payment to any person of rents or other profits to be derived 
from, or purchase-moneys to be received on account of, Ike sole of 
such real or personal property or forestal rights. 

Any person claiming to bo entitled in possession, either for life or 
for a greater estate, to, and to the rents and profits, or the interest 
or income or the use and enjoyment of, sucli real or personal 
property or forestal rights, may enter into agreements with the 
Commissioners (/t). 


of loose ; (5) any appointment of ofHcors mode by the Commissioners; (6) any 
cert^cate for gamekeepors appointed; (7) any bond givon by or for a reoeivor 
or other officer or agont from or for whom socurity may bo required by the 
Commiasiouera. 

'He provisions of tbia section are extondod and applied, mtttatu mutaniia, to 
the Hoard of Trade by the Crown Lauds Act, 1866 (26 & 30 Viet. o. 62), s, 10. 
See note (o) p. 144, ante. • 

As to et&mpe on grants of franohisos and liberties, see Yol. VI., p. 403. 

As to licences or waivers of forfeiture or power of re-entiy reserved in leases 
given by the Commissioners of Woods by memorandum in writing without stamp, 
see note (m), p. 166, post. 

(/) Namely, the date of the passing of the Crown Lands Aot, 1820 (10 Geo. 4, 
0. 50). 

(p) Ibid., 8. 78. The Auctioneers Act, 1843 (8 A 8 Viet, a IS), in its preamble 
reotes oertain statutes (now repealed), and by a. 2 enacts t^t aftw iSaj Sth, 1845 
(&a date of the passing of the Aot), tixe provisions relating to duties then pay¬ 
able in respect or auctions or sales by auction ore repealed and a new duty on 
the licence to be taken out by auctioneers is imposed. This section was repealed 
by tbe-Statute Law Bevision Act, 1876 (38 & 39 Viet. o. 66). 8 b. 2,3, the 
schedule ol this latter Act were repealed by the Statute Law Bevision Act, 
1884 (57 A 58 Yict. c. 56). B. 1 of the Auctioneers Aot, 1845 (8 A 0 vtet. 
e. 15), is not indlnded in the repeal of enactments in this schednle. See also 
title Auonoir Aim Auenomoms, YoL L, p. 600. 

>(M Onwn lands Act, 1853 (16 A 17 Yira. c. 56), s. 5. ^ When a deed, agrae- 
ment, or writing eflMting the arrangement is enrolled ui the Ofibw ra.jjend 
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Ban. s. 
SurendB^ 

aiUiliflltQoi 

^Qrown 

Ltnds. 

Bavlog of 
righto under 
CSown Landfl 
Act, 1829. 


Under 

Improvement 
of Lmd Act. 
1861. 


Proof of 
Crown giant. 


801. Nothing in the Grown Lande Act, 1829, affsets the lighie cd 
the Grown, or of the Lord High Treasurer, or of the GomdiLraionito' 
of the Treasary, or the Ghancellor of the Exeheqner^ or a gi^teo of 
the Grown, in respect of any appointment nsnally made by them,' 
or the right of appointment of keepers (i) or other officers in' 
the royal forests, so long as the right is rested in any warder or 
ranger of such forests, or the privileges or advantages enjoyed 
or maimed under letters patent granted by the Crown, or its pre-' 
decesBors, of any office, bailiwick, walk, or lodge, within the royal 
forests (k). 

308. The Improvement of Land Act, 1864 (0, does not authorise 

g srsons to purchase, take, use, or interfere with, or the ^closoxe 
ommissioners (m) to make an order with respect to, land, soil, or 
water, or any right in respect of the same, belonging to the Crown,' 
in right of the Grown, without the previous consent in writing of 
the Commissioners of Woods or the Commissioners of Works as the' 
case may be (n). 

303. A grant from the Crown is proved by production of the 
original under the C^reat Seal, or the Boyal Sign Manual (o), or by 
exemplifications or examined copies, or, under the Evidence Act,' 
1851 (p), by certified copies ($). If the original cannot be produced,' 
and the vendor’s solicitor informs the purchaser where the grant 


Hevenuo Ilocords and Enrolments, it is binding on all parties interested, and is 
ovuloiioo that the arrangement is authorised by the Act, and that the provisions 
of the latter have been complied with. 

As to the provisions relalaug to the discharge of debts or sums of mon^ due 
either to the capital or the income of the heieditaiy land revenues of the C&own 
under the management of the Oommissionors of 'woods, and os to the atrouge- 
mont of disputes whore proceedings at law or in e^ty have boon commenc^,' 
see p. 130, atiie; as to the power of the Board of 'Trade etc. to settle disputes 
08 to foreciiore, see p. 144, ante; as to settlement by arbitration, soe p. 176, jjoet. 

(i) Master-keepers or under-koopors. 

(lb) Grown Lands Act, 1829 (10 Geo. 4, o. 60), s. 136. The seotion extends 
to forests to which tho Act, and {aenMe) any subsequent statutes aifocimg the 
same, relate. 

tV) 27 & 28 Viot. 0 . 114. 

(m) By "the Oommissioners” is meant in this Act (see the interpretation 
in B. 2), as regards lands in Groat Britain, the Indosure Oommissionen for 
Ehgland and Wales [now the Board of Agrioiiltiiro and Eishories; see the Board 
of Agriculturo Act, 1889 (62 &63 Tiot. o. 30), s. 2 and Sohed. L, and tiie Board 
of Agrionltnro and Eisherioa Act. 1903 p Edw. 7, o. 31), s. 1], and as regards 
lands in Ireland, the Commissioners of I^iblio Works in Imand undA the 
Fublio 'Works (Iidand^ot, 1831 (1 & 2 Will. 4, o. 33), and the Drainage (Ire-, 
land) Act, 1842 (6 ft 6 Viot. O.JB9). and the severd Acts amending the earns. I 

(n) Improvement of Land Jut^ 1864 (27 ft 28 Viot. o. 114), s. 36. The rights,' 
powers, or estates of the Crown, in right of the Crown, ore not diverted, altered, 
or affected 1^ the Act (t6id.). As to the power of the Treosoiy to direct the oost 
of improvements of Crown lands to bo chuged to the capital or the luid revenofM 
of the Crown and repaid but of income, see p. 127, ante; as to oompeiasation 


1864 (27 ft 28 Yi^ o. 114), see p. 146, osto. 

- (o) 2BLOom., 14thed., j^.846. . ^ ' 

’^ t p ) 14 ft 16 Wot. 0 .99, B. 14. ■ 

mWilliom^ Vendor snA Poxohaseir, Tol. L, vp. 101, 121 { TayliipW 
BvuUoe. KMh ed., s. im rtr- f i 
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689 be loondf ibe ]^9toha8er, ii seem^ is not entitled to a eo^^i, but 
most bave it ezumned at tbt u£bse where it u,hept (rX ^. I ‘ 

doc A putehsser from the Crown is not enticed to eovtUanti 
for title (<); nor can a right of light be estoblisfaed against title 
Commissioners or against meir lessee (t). 

(2) 8ah$ and FutcAom. 

BO 6 . The Commissioners of Woods, Forests and Land Bev^ues Oomniit* 
maj sell to persons, and bodies politic, ooroorate or eoUegiate, the 
possessions and land revenues (u) of the C&own (a), not being part 
of the royal forests, parks, or chases (b) in England, subject to the 
consent of the Treasury in certain oases (c). 

Upon a contract or agreement for the sale of a part of the 
possessions and land revenues of the Crown (d) being entered into, 
the purchaser must, if the purchase-money amounts to j£100, pay 
it into the Bank of England (c); but if it does not amount to dSlOO 
the purchaser may either pa^ it into the Bank of England or Bonk 
'of Ireland or to the Commissioners or their receivers or agents (/). 

Upon payment of the purchase-money the Commissioners must 
execute a conveyance to the purchaser under their hands and seals 
and give a receipt (ff). 



(r) Su^en, Vendor and Purdiaser, Hth od., p. 431; Dart, Vendor and Por- 
Vol. I., 7ih ed., p. 354. As to grants from Crown generally, seo 
Vol. VI., pp. 476 d aeg, 

(a) Sugdon, Vendor and Farduisnr, 14th ed., p. 575. As to how far covenants 
and stipulations in loascholds aro binding as rogoids the Crown after osoheat, 
see Oo. Litt. 216 a; Shop. Touch. 160. As to the genornl praotioo affecting 
yeudors and purchasers of Crown lands, see titlo SA.l,n OP Lirro. 

(<} WAcafon y. Maple Jb Oo., [1803] 3 Ch. 48, 0. A.; and soe Vol. VI., p. 486. 

(»} As to what the term possessions and land reyenues of the Crown ’* 
comprises, see p. 161, ante. 

(а) To which the Crown Lands Act, 1829 (10 Geo. 4, o. 60}, and, semMe, any 
Bubroquout statutes affecting the samo relate. 

(б) As to tho proyisionB i-mting to the royal forests, see p. 181, «oet. 

(e} drown Lands Act, 1829 (10 Qeo. 4, c. 60), s. 34. Where the consent of 
the Treasury is required it is so stated in the tut or notes, as the cose may be. 
As to the powers of trustees for life, trustees for incapacitated persons eta to 
puTchaae Grown lands, see p. 160, ^osf. As to the exemption from ad valoi-em 
or other stomp duty on deeds, rooeipto, or other instrumente for the puipt^SB of 
eanying into effect any sole, punihase, or exchann by the Commie- 
doners, see p. 164, ante. No auction duty is payable in resp^ of sales ly 
auetion by the Oommisaioners of Crown lands, or of building materials or 
other goods, chatteto. or effects on behalf of the Chuwn (see p. 166, ante). 

(d) To which the Crown Lands Act, 1829 (10 Geo. 4, o. 60), and, aemble, any 
subsequent stotutea affecting tho same relate (not being a subsisting lease whioa 
niay have been purchased or token os mentioned in that Act). 

(e) Or if the here^tamente purchased are situated in Ireland, then either into 

Ihe of il^gliuid or ^ Bank of Irdimd at his option. The oashtors of the 
Bank of England or the Bank of Irelaad, as the case may be, upon tiie production 
of a note signed by the Oemmissionere of Woods stating the sum to be pa^ to 
fhi^ account, must aoc^ ^e same and cany it to the aocouat of the 
'I-‘-toners and give a receipt for it without fee or vtward. . 

, _pp(mitod by them for that nuipoae. . 

Grown Lands Adii 1829 (10 ueo. i, o. 50), s. 86.. 'fbo fomu ol the con* 
v^vuoe or receipt are fo be dther ih the forms set ouf^iU the tehedtule |o the 
^ 4, 9 .60}, or in ai^ offim f(«ni aeMuod mom 
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806* On the sale (h) of quit rents or other rents the oonteyasce 
mast express whether they are to be extinguished or to be hda and 
enjoyed by the purchaser or his trustee; and in the former case 
immediately upon the execution of the conveyance the rent becomes 
extinguished, and in the latter case it becomes vested in and payable 
to the purchaser (i). 

307. Where in an action or other proceeding (j) it appears to 
the court that the Grown is entitled to an hereditement, corporeal 
or incorporeal, or to an estate or interest, legal or equitable, the 
court may (A;) order a sale of the hereditament, estate, or interest (Q. 

308. The Commissioners, with the consent of the Treasury, ma^ 
release, by licence or waiver in writing, from any covenant, condi¬ 
tion, or agreement contained in a grant or other conveyance (m). 

809. The Commissioners may purchase, on behalf of the Crown, 
lands or hereditaments (rt) in fee simple, or copyhold lands or 
hereditaments (o) the freehold of which is in the Crown, or rents, 
pensions, annuities, fuel rights, rights of common, or other charges 
or rights, whether in fee simple or not, which are issuing out of or 
charged upon or extend over the possessions and land revenues of 
the Crown (p). 


convenient.^ The conveyances and receipts must bo attested, as to their execu¬ 
tion and signature by a commissioner, hy at least one witness, and the 
Conveyance passes all the estate, right, and interest of the Grown to the pur- 
^aser for such estate, to such use, upon such trusts, and to such intents and 
purposes (if any) as by the conveyance or by reference therein to any other 
UB^ment or dora is expressed conoeming the same. 

(h) Under the authority of the Crown Lands Act, 1829 (10 Geo. 4, c. 50), 
and, temble, any subsequent statutes affecting the same. 

(i) And his trustee, or his heirs or successors and assigns Uhid., s. 36), the 

a nit rent or o&er rent being payable half-yearly on March 2fith and 
eptember 29th in every year and recoverable by disiross and by impounding 
and soiling the goods, chattels, or effects distrained, as in the case of rent- 
charges. 

if) In the High Court of Justice or in the Court of Chancery of the County 
Palatine of Lancaster. 

(A) On the application or with the consent of the Attomey-Gteneral, notwith¬ 
standing that no office has been foimd and no commission issued or executed. 

- (f) Intestates Estates Act, 1884 (47 & 48 Viet. o. 71), s. 6(1); and see Es 
Pratffa Trusts, [1886] W. N. 144. The portion of the net proceeds of sale repxe. 
senting the interest of the Crown must be paid, invested, transferred, sold, 
or disposed of in manner provided by s. 4 of the Treasury Solicitor Act, 1876 

S 19 & 40 Yiot. 0 . 18). Sub-B. 2 of «. 6 of the Intestate Estates Act, 18M, 
irects that & 1 of the Trustee Act, 1852 (16 A 16 Yict. c. 65), applies on socdi 
sales 08 if the estate or interest of the Crown comprised in the siue were vested 
in a subject S. 1 of the latter Act was repealed by the Trustee Act, 1898 
^6 & 67 Viet. 0 . 63), s. 61 and schedule; see Interpretation Act, 1889 (62 ft 63 
Yiot. 0 ., 63), B. 38 (1). As,to the effect of incorporation of a r^aled 
statute in a subsequent unxep^ed statute, see title SraTrrrES. As to eeoheat of 
real estate, see titles Oaown^^onaB; Bxull Fbopebst asd Oha.ttbu BbaXi. 
(m) See p. 167, posL 

(n) Manors, lordship^ messuages, lands, tenements, or hereditaments. 

(o; As to the provisions relating to tiie purchase, under the Crown Lands 
Act, 1841 .(6 Yiot o. 1), B. 6, of copyhold lands adjoining to, or desizable to be 
lield with, freehold ho^itaments of the Crown, see p. 194, post, 

Crown Luids Act, 1829 (10 Gteo. 4, o. 60), a 62. The form of oonveyanoss 
of lands or hereditaments so purchased are to be ■intiiai- to oonveyaaoss to tita 
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810. The Commissioners may take leases of lands or heredita- Ivcrr. > 

ments ($), and enter into contracts and agreements for that 
on behsdf of the Grown from any persons and bodies ^mitiOt 
corporate, or ooUegiate for a period, at a rent, and with or wi&ont 
a fine, and subject to covenants, conditions, and provisions and on 
terms, as the Commissioners think proper (r). They may also 
purchase subsisting leases or terms of years of su^ lands or And take 
hereditaments, whether part of the possessions and land revenues 
of the Crown or not («), and enter into like contracts and agree* 
ments (0; and may cause the leases (v) purchased or taken in 
exchange to be granted or assigned to trustees for the Crown, who 
are to be indemnified by the Commissioners from the rents and 
covenants to be paid or observed by the lessees (v). 

311. 'Where a subsisting lease of any part of the possessions Somadereto. 
and land revenues of the Crown (w) is purchased or taken in ff pyc haaed 
exchange by the Comnussioners (x), the Commissioners may 

either cause the same to be .surrendered to the Crown, in order 
that the residue of the term for which the lease was granted may 
merge in the inheritance and become extinguished, or cause the 
same to be assigned to trustees for the Crown in order that the 
same may bo kept on foot distinct from the inheritance (y). 

312. The powers of sale and .exchange given to the Cofhmis* Leases may 
sioners (z) extend to enabling them to sell or exchange leases 
purchased or taken, or which have been contracted for under 

any of the Acts repealed by the Crown Lauda Act, 1629, and which 
have not been surrendered and merged (a). 


Croxrn of lands and hereditaments recoived in exchange aa stated in note (k), 
p. 1G9, j>oat, Adj hereditaments so purchased not becoming extinot by the con¬ 
veyance or surrender, on completion of the purchaw, bocomo part of the posses- 
sions and land revenues of the Crown and subject to the same provisions, 

S iwen, and authorities in every respect, including the powers and provisions of 
e Crown Lands Act, 1829 (10 Qeo. 4, c. 50). 

(y) Idnuors, mossuages, lands, tenoments, or hereditaments. 

(r) Grown Lands Act, 1829 (10 Geo. 4, a 50), s. 47. 

To which the Grown Lands Act, 1829 (10 Qeo. 4, o. 60), or, any 

suDsequont statutes affecting the some relate. 

(t) Ibid,, 8 . 48. 

(fi^ Not being a lease of any part of the possessions and land revenues of the 
Crown to which the Act relate 

(v) Ibid., B. 49. The representatives of the trustees sro to bo included in the 
indemnity. 

(w) To which the Crown Lands Act, 1829 (10 Geo. 4, o. 50), or, tmble, any 
suDSMuent statutes affecting the same relate. 

(os) Or has been contracted for under any of tiie statutes repealed by that 
statute. 


(y) Ibid., B. 50. 

(s) By the Grown Lands Act, 1829 (10 Geo. 4, c. 50), and, tetnUe, any sub* 
sequent statutes affecting the some. 

(a) Ibid., B. 51. Upon a contract or agreement for sale eff a lease porohaBed 
at tuea under this aeraon (s. 51) beiog entered into by tha Oominisabneta with 
any person or body poUtio, ooiporate, or collsgiate, under the authmiy ol this 
Ao^ the purchaser of such tease must pay the purchaae-lnoney as dixeoted 
with zeneot to other parts of the possessionB and land zevenues of the Grown 
(sse p. 157, onto). OommiesionerB on a sale of so^ lease wUl, on the 
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taoT. 9; '913. Bodies politio or corporate, eootesiostioal or sivil, >sbd 

fli ttrends^ trustees possessed of or entiUed to leases or terms of ^ears, or 
manors, lordships, messuages, lands, tenements, heredStamenis,' 
rents, pensions, annuities, or other -charges or righto (6), ss^ 
tenants for an interest short of an absolute interest in the same^ 
— * and guardians or committees of infants, lunatics, idiots, or other 
ineapseitatod incapacitated persons interested therein, may contract and agree 
gr^maj the Commissioners for the sale of the same, and assignr 

release, convey, or surrender the same accordingly (c). 

314. Where a purchase is made by the CommissionerB from, 
bodies politic, corporate, or collegiate, or persons under disability 
or incapacity as aforesaid or not having power to sell, except 
under the provision hereinbefore stated, the value of the property 
purchased must be ascertained by two practical surveyors, one of 
whom is to be nominated by the Commissioners and the other 
by the vendors, and if the two surveyors do not agree in the 
valuation, then by a third surveyor, nominated by them for that 
purpose (d). 


Pnmiaes 
moat be 
Bnrreyed. 


Appliflauon 310. \yhen a purchase is made^ from bodies politic, corporate, 
collegiato, or persons under disability or incapacity, or not 
having power to sell (e), and the purchase-money amounts to 
£60, it must be paid into the Bank of England (/) to the account 
of the Paymaster-General, ea; parte the Commissioners of Woods, 
without fee or reward (</), if the property purchased is situate in 


{ iroduotion of tho receipt either of the Bank of England or the Bank of Ireland 
or thepaxchap^monev, or, if tho same does not amount to £100, then either 
on the pi^uction of tno receipt or on the payment to them, their roooiTer or 
agent, of the purchase-money, or, in case of an exchange, on the conToyance or 
assignment oi the lands and her^taments to be received in exchange being 
executed, cause the trustees in vhom such lease is vested to assign the same to 
the puTchosera or as they direct. 

Such aasignmentB are valid,and effectual, and tho parties claiiniTi g under them 
hold the leai^ ^aohoiged from any truet for tho Grown. 

Tho Oommissionersby Buoh assignment, or by a separate instrament, at the 
option of the purchaser, in ease of a sale, acknowledge the payment of the 
purchase-money. 

(b) 'Which the Oommisaonors of Woods may he desorous of purchasing 
under tho powers of the Crown Lands Act, 1829 (10 Geo. 4, o. 80). 

(c) Ibid,, 8. 63. Such contracts, a^ements, assimments, releases, convoy- 
anoes, and surrenders are to be os valid and effeotual as if the- eame were made 
by persona absolutely entitled to the> property sold, and under no diaalnlity or 
incapacity. > 

(a) Ibid., 8. 64. As to the form of the oath or afBimation to he annexed to 
the survey, estimate, of valuation, when oomplsted, and as to the provnians 
relating to surveys to be made previously to leases, puidiases, sales, or 
exohauges and the oases in. which surveys may he omitted, see p. 162, ante. 

(s) Except i^er the provisions of tne Grown Lands Act, 1829 (10 Oeo. 4, 
e. 6^ and, MtnUs, any subsequent etatutee oflisoting the same. 

(// With all convenient and wi& the privity of the Aocoontaat-Gheneral 

of ute Oourt of ExobequerTnow tibePaymaster-General: see Court of Obanoenr 
(Fun^ Act, 1872 (36 ft 36 Viot. c. 44), s. 

. (a) HIm taon^ is to be allied un& the direction of the court by order 
' 9 >Me upon petition to be prafened in a rammaiy way or otherwise as 
couii t hink s nt, snd in snob manner as theeooit thiouks just and equitable^ for the 
benefit of the parties interested in or entitled to Ihe y o p o r t y, snd unfE -ep. 
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En^ftndor Wales, or into theBaakoi Irelandil siinate ia 
bat if the porohMe-money does not amount to ^60 it is to he 8p itii rt |j |l i- 
appHed as the Oommiasioners of Woods think fit lor the ben^ of Ew ei| ^.= 
the parties interested in sooh proper^ (fe). 

Where questions arise touting the title of persons to money 
to be pud into the Bank of Englwd (i) or Bank of Ireland, or to “zST 
Bank annuities to be purchased with such money, or dividends 
or intorest on the Bank annuities, the persons who are in possession 
of the property so pmohased at the time of the purchase are 
deemed to be entitled to the property, according to such possession, 
until the contrary is shown 0‘)> 

316. If the Commissioners (k) purchase a leasehold interest in pnrehaas* 
Crown land(2), the purchase-money paid for it out of the capital 
money of the land revenues of the Crown is to be repaid out of the 
income of such land revenues by such equal annual mstalments as 
will replace the capital money without interest within the period of 
forty years (m). , 

The Commissioners may also purchase such leasehold intorests 
in consideration wholly or partly of on annuity for a period not 
exceeding forty years (n). Those having power to sell such interests 
may, unless expressly prohibited by the terms of the settlement, 
sell the same for such consideration (o), 

(3) Ltam, 

817. The Commissioners of Woods, subject to the consent or 
approval of the Treasury in certain cases (p), may demise and lease, sioaenmay 
and enter into any contract or agreement for demising and leasing, gwotleawa^- 
to any person or body politic, corporate, or collegiate (g), any part 


Mpliod the money, by order of the court, is to bo invested by tbs Paymastoro 
Cfeneral in his namo respectively in tho purchoso of consolidated or reduced 
bank Annuities, and tho dividend on or annual produce of the samo is to be 
paid, by order of tlio court, to the persons who would havo been entitled to the 
lentsand proflta of tho property sold. 

(A) Ci'own Lands Aot, 1829 (10 Goo. 4, c. fiC), a 96. 

In accordance with tho directions of tho Grown Lands Act, 1829 (10 
Geo. 4, 0 . 60), or, aemUe, any subsequeut statutes affecting the same. 

(j) To the satisfaction of the l^h Court of JuBtice. The dividends or 
interest on the Bonk annuities^ to be purchased^ with such money, and also 
the capital of the Bank annuities, must be paid, applied, and disposed of 
accordingly, unless it is made clear to the court that the possession or receipt 
was wTOD^ol, and that some other person was entitled to the property (tiia., 
a. 66). 

(k) In ezerdae of tiie powers conferred by the Crown Lands Act, 1829 (10 
GhM. 4, 0 . 60), and, aemble, any subsequent statutes affecting the same. 

(l) Gnder Iheir manamment. 

(nt) XVom the date v^n the purchase takes effect, or within the unezpired 
penod of the term for which the lease was granted, whichever period is ahortor. 

(a) Or the unezpired term for which the lease was granted, wMohever period 
ii snorter. 
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of tho poaaeBBiona and land revenueB(r) of the Crown («) as 
follows:— 

(1) On occupation leases for a term not exceeding thirty-one 
years from the time of making the lease or agreement for a 
lease (t): 

^ (2) On leaseB for a term not exceeding ninety-nine years from the 
time of making the lease or agreement for a lease of the following 
classes of property (a); (a) tenements or hereditaments the greater 
part of the yearly value of which at the time of making the lease or 
agreement for a lease consists of buildings (h); (b) land or ground 
proper for the erection of houses or other buildings thereon with 
or without gardens, yards, curtilages, or other appurtenances to be 
used therewith, and where the lessee or intended lessee covenants 
or agrees to erect a building or buildings thereon of greater yearly 
value than the land or ground (c); (c) land or ground proper for 
gardens, yards, curtilages, or other appurtenances, to be usm with 
any other house or building erected or to be erected on ground 
belonging either to the Grown or other proprietor, or proper for 
any other purpose calculated to afford convenience or accommodation 
to the occupiers of such house or building (d). 

But no such land or ground belonging to the Grown, autho¬ 
rised (e) to be demised for a term not exceeding ninety-nine years, 
may be demised or agreed to be demised for any term which 
extends beyond the duration of the subsisting lease or leases of the 
house or building to which the same is intended to be attached (/): 

(8) Leases of pra and post fines in Wales and Chester, of 
profits of tolls, markets and fairs, tithes, fisheries, ferries, and other 
articles of uncertain produce, may bo granted by the Commissioners 
at a rent only, or at a rent and for a fine as they may think 
proper (flt): 

(4) Certain leases may he granted under statutory powers 
existing before the year 1829 (//): 


(r) Aa to what ia compriaed in the expresaion " possoaaiona and land revenneB " 
of the Crown, aee note (a), ^ 161, ante. 

,(«) To whi^ the Crown Xanda Act, 1829 (10 Qoo. 4, o. 60), or, aemble, any 
auDBoquent atatutes affecting the aamo relate. Thcae powers do not extend to 
tho loaaing of the royal forests, parka, or ohoaos in England or any part of 
them (Crown Lands Act, 1829 (10 Gteo. 4, c. 60), a. 26). As to tho jH'wera of 
leasing parts of the royal forests etc., aee p. 186, poet; as to the royal parka, 
aee p. 133, ante. • 

(Q IHd., B. 22. Aa to the general proriaiona relating to leases, see p. 163, 
poet. 

(a) Crown liands Act, 1S29 110 Qeo. 4, o. 60), a. 23. This provieo is in effect 
red^ in the preamble to tho Crown Lands Act, 1846 (8 & 9 Viot. o. 99). Wi& 

to l^e rents and other gonotal provisions to be resorred and contoinod in 
these leases, see.p. 163, poet. 

(b) Crown Lands Act, 1829 (10 Qoo. 4, o. 60), s. 23. 

(e) Ibid. As to the general provisions relatuig to biiilding leases, see p. 164, 

po^. 

(d) Ibfd. 

(e) Authorised under the provisions above mentioned. 

(/) (hnwn Lands Act, 1829 (10 Cteo. 4, a 29), a. '24, 

(e) Ibid., B. 32. 

|a) See p. 147, ante. 
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(0) Leases may also be granted of land for Agriotdtnral Holdings taov. a. 
and Small Holdings and Allotments (t): (6) Foreshore (1;): (7) Boyal 
forests (0: (8) Lands for Military purposes (m): (9) Minerus and Bernim 
mines(«): (10) Parks ( 0 ). aiMngilreai 

cmni 

818. The following general provisions are to be observed in Lands, 
granting leases (p) ;— Genoml 

Leases under the Grown Lands Acts, 1829 and 1845, may be pio^ons 
either in possession or in reversion, subject to any existing lease, u to leasoi. 
or by way of future interest, and subject to certain conditions {q). 

The rents are to be reserved and made payable to the Grown Beata. 
free and clear of all manner of taxes and assessments whatso¬ 
ever (?•). 

The clear yearly rent to be reserved and made payable during 
the whole of the term granted is to be such as appears to the 
Commissioners a reasonable rent or consideration for the lease (s), 
without taking a fine for the eame(0, except that in estimating 
the amount of rent to be reserved on a lease the surrender of an 
existing lease of the property comprised in the lease to be so granted, 
or any part of the same, may be taken into consideration by the 
Commissioners; and the acceptance of such surrender is not to be 
considered as taking a fine within the meaning of the last-mentioned 
provision (a). 

Leases (b) must contain a proviso or condition for re-entry on Re-eotr/. 
non-payment of rent or non-obscrvanco or non-performance of 
covenants by the lessees (c). 

The lessees named in the leases must execute a counterpart of Conntcrpait. 
the same (d). 


(»} Soo p. 191, poet. 

(ft) See p. 14d, ante. 

(l) Soop. 186, post. 

(m) See p. 201, poet, 

(n) See p. 208, poet. 

(o) See p. 133, ante. 

(p) These provisions are enacted by tlio Crotm Lands Act, 1829 (10 Goo. 4, 
c. 60), and extended to leases made under the Crown Lauds Act, 1845 (8 & 9 
Yict. c. 99), ^ the latter Act; see note (a), p. 162, ante. 

(g) Crown Lands Act, 1829 (10 Goo. 4, c. 50), s. 26. Such leases aro not to 
extend beyond thirty-one years, or, in the case of leases for ninety-nine years, 
such lease must not ^ niade for a term which will extend beyond ninety- 
nine years from the time when such lease is mode, or if mode in pursuance 
of a previous agreement, thou from the time when such agroomunt was 
made. 

(r) lin’d., B. 27. 

(e) Granted under the powers givon hy the Grown Lands Ao^ 1829 (10 Goo. 4, 
c. 50), or, eemMe, under any subsequent statutes affbeting the same. 

(f) Ibid,, B. 28. This proviso is also inserted in the preamble to the Crown 
Lands Act, 1846 (8 & 9 Yict. o. 99). 

(o) Grown Lands Aot, 1829 (10 Geo. 4, o. SO), s. 29. As to the Burrsudering 
of leases generally, see p. 165, poet. 

(b) Grated under the Grown Lands Act, 1829 (10 Geo. 4, o. 50), or, tembU, 
under any suheequfflit statutes affecting the same. 

, (e) Ibid., s. 27. As to the mwer of the Crown to re-entar on lands or heie- 
ditaments without inquisition oeing taken or actual re-entry being made on tbs 
premises, see p. 154, ante, and Yol. YL, p. 496. 

(d) lUd. 
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8m. s. Lessm may not bo made dieptmiBhaUio for waotot (syoept bi 
Bumndor^ leases of mines, minerals, quarries, or oolUeties, and in learn («) 
Beven m for a term not exceeding ninety-nine years, in which, leases 
8** ^ lessees may be made dispunishable for waste if the Gommissionera 
gj™ think proper (/). 

Boiidiv ^ leases for a term not exceeding ninety-nhie years of 

leuM^ lands or hereditaments where at the time of grantmg the lease (g) 
ninetj-ntna there is no substantial building upon the Irad or ground to be 

SnStaud^rant demised, and the lessees agree to erect buildings of greater yearly 
daring flnt value than the land or ground demised or agreed to be demised, 
thmyeaia. the Commissioners may reserve, during a period not exceeding 
the first three years of the term granted, a nominal rent, or such 
other rent only as they may think fit (A). 


Fine In lien 820. In such leases to be granted for a term not exceeding 
of part of ninety-nine years of lands or hereditaments, where at the time of 
granting such leases, or (if the leases are granted in pursuance of a 
previous agreement) at the time when the agreement was made, 
there are substantial buildings upon the lands or hereditaments to 
be demised, which are not required or intended or agreed to be 
rebuilt, the Gommissionera may take a fine on the granting of 
such lease, but such fine is not to bo taken in lieu of a farther part 
than one-third of such annual sum as appears to them as a 
reasonable rent or consideration for such lease in case no fine had 
been taken, the remainder of the annual sum being reserved by 
way of rent(i). 


One or 

eeparate 

rente in 
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leases tor 
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321. Since the 4th of August, 1845 (k), tho Gommissiouers 
(with regard to land authorised by the Crown Lands Act, 1829, 
or the Crown Lands Act, 1846, to be let, or agreed to be let, 
for a term not exceeding ninety-nine years for building purposes, 
where the lessees agree to^ erect buildings thereon (1), may either 
reserve one uniform rent in respect of the same, or may reserve 
separate rents for separate parte of the term demised, or agreed 
to be demised, varying in such manner as is determined on by tho 


(e) Hado under tho powers of the Crown Lands Act, 1829 (10 Geo. 4, o. 60), 
and, semhfe, any other subsoquent statutes affecting the same. 

(/) Jbid., B. 27. As to nuning^ leases gonorally, see p. 203, post. 

(ff) Or, if such lease is granted in pursuance pt a pierious agreement, tiiie 
timo when such agreement was madth 

(ii) Ibtd., 8. 30. This proviso is rodtod in llie preamble to tho Grown Lends 
Act, 1845 (8&9 7iot. c. 00). 

(i) Crown Lands Aot; 1829 (10 Geo. 4, o. 60), s. 31. The amount of theflne u 
not to be less than the sum to whidi tho portion of the amum-l sum in lieu of whidi 
it is to be taken would havje amounted during the tem to be granted, deducting 
a discount, oompated 1^ way of compound interast, at no hi^er rate than the 
highest legal rate of interest in England, if the property to be. demised is in 
England or Wales. As to leases of prot and post fines in Wales and Ohestw, 
prwts of tolls eto., see p. 102, onto/ as to the reservation of rent in leases of 
mines, see p. 203, post. 

(A) The date of the paesins of the Crown Lands Aot, 1846 (8 A 9 Yict. o. 99). 
fi.8ol this Aot woe zepealea by the Statute Law Bev^n Act, 1876 (33 ft ^ 
Tlct. 0 .66), sdiedule. . " 

(1) See 819, saprA 
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OoioiniBtdbiien o! WoodSt instead of one onilonu rent dutiog the AaflMl 
8aidtena(«i). 

8d2» A leasee, occiqiw, or tenant of poasessiona or land aiia&ig'i^ 
reTeniies(n) of the Grown (o),^ at an annnal rent payable to *($#& 
Crown exceeding JS50, being in arrear of rent, or holding in hia 
custody any rent or mesne profits or other profits or produce due or « • "T" ^ 
belonging to the Grown (p) for three calendar months after appUcaiion uSSfpl' 
for payfhent (g), must pay interest at the rate of 6 per cent, upon the tent 
sums so in arrear (r). Buoh interest may be added to the rent 
etc. so in arrear, and is recoverable by distraint on the part of 
receivers (s), together with the costs and expenses of such 
recovery (i). 

323. Arrears of rent due or owing to the Crown in respect of Anean may 
the possessions and land revenues of the Grown may, with the ^ . 

consent of the Treasury, be compounded for or i^reed upon by the 
Commissioners, where they deem it expedient, with any person. 

The payment of a sum of money so agreed upon is a bar to ai^ 
action by the Grown for recovery of such arrears of rent so 
compounded for (a). 

324> The Commissioners, in the execution of the powers con- Gammig> 
tained in the Crown Lands Act, 1829 (6), may accept a surrender **<>“«” ™*7 
of any lease of tho possessions or land revenues of the Crowfl, and ^^ndcr 
may grant separate leases of the hereditaments so surrendered, for 
tho residue of the term for which the surrendered hereditaments 
were held, and may apportion the rent reserved by the surrendered 
loose as they think fit (c). 

(m) Crown Lands Act, 1845 (8 & 9 Yict. c. 99), s. 4. All leases, or agree- 
monts for leases, antliorised by tbo Crown Tjnnds Act, 1829 (10 Geo. 4, o. 50), or 
tho Crown Lands Act, 1845 (8 & 0 Yict. c. 99), aro to bo inode and entered into 
in tbe manner and subject to the proviNions of the Crown Lands Act, 1829, 
except so far as altered or extended by tho Crown Lands Act, 1845. 

(n) As to what is comprisod iindor “possessions and laud revenues,” see p, 161, 
ante. 

(o) To which the Crown Lands Aot, 1829 (10 Geo. 4, c. 50), or, $emble, other 
sabseguent statulos affecting tlio samo rolote. 

(jp) Arising from ony part of such possoBsions or land revenues. , 

Wi^out paying over the same to tho receiver uuthorisod to leooivo it. 

Tho application may be either personnlly or by letter from saeh recoiver. 

(r) interest is calculated from the day the som became due to tho time 
tile SBine is actually paid. 

(f) For the procMUTO of receivors empowered under tho Crown Lands Aot, 

18^ (10 Geo. 4, c. 50), see p. 139, ante, 

(<) lUd., B. 91. As to the provisions of this section being extended to the 
Bo^ of 2 ^ 0 , see note (a), in/ra. 

(a) Crown Lands Act, 1829 (10 Geo. 4, o. 60), s. 93. Notwithstanding any 
Aeb, law, or usage to the contra^. The provinons of this seotion are exuded 
end aptjied, mutalts mutandie, to the Bom of Trade by the Grown Lands Aot, 

1860 ^ ft 80 Yiot. 0 . 62), s. 10, with the exception that the oonsent of any 
awthftrity or enrohnmt of an instrument os is regnixed by is'. 77, 81—66, 

00—94 of the Crown Lands Act, 1829, is not requisite vnak tbe Grown Lands 
Act. 1866. 

m 10 Geo. 4. 0 . 60. 

b) Crown Lands Act, 1846 (B ft 9 Yioi & 69), s, 6. Imsos nude befoxei.the 


4Uiiit August, 1846 (the date M the passing of the Crown Lands Act, 1646), on 
any such suxrendm', and whidx mignt have been made if the Act had passed 
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826. When a surrender is made of an existing lease for the 
purpose of taking a new lease by virtue of the Grown Lands Act, 
1845 (d), the new lease is taken to be a renewal of the surrendered 
lease within the scope and meaning of the 6th section of the Land¬ 
lord and Tenant Act, 1780(e), so far as to render unnecessary the 
surrender of any underleases previously to the granting of such 
new lease, and to give full effect to such new lease in all respects, 
notwithstanding any underlease may not be surrendered (/). 

826. Where any person, in whom property belonging to the 
Grown is vested under a lease, accepts a new lease of the property, 
either to begin presently or at any time during the continuance of 
the existing lease, the acceptance of the new lease, as from the 
commencement of the term of the new lease, but subject to anything 
to the contrary expressed in the new lease, operates as a surrender 
of the existing lease as to so much of the property demised thereby 
as is demised by the new lease, but without prejudice to any rights 
or liabilities existing at the date of the surrender (^). 

327. When leases are granted, or agreements entered into for 
leases after the 4th of August, 1845 (h), of land or ground, on which 
any persons to whom such leases may be granted, or with whom 
such agreements may be entered into, may have erected buildings 
which, in the opinion of the Commissioners, were erected in ignor¬ 
ance of the Crown’s title to such land, such leases may be granted 
or agreements entered into (i), but without reference to or taking 
into consideration the value of the buildings so erected, and with 
reference only to the value of the land for building ground, either 
at the time of the erection of such buildings or at the time of 
granting the said lease or of entering into the said agreement, as 
the said Commissioners may think fit (jk). 

328. Where any licence or waiver of any forfeiture or power of 
re-entry reserved in any lease granted of the possessions or land 
revenues of the Crown is, after the 4th of August, 1645 (Q, given by 
the Commissioners (m), such licence or waiver (unless otherwise 


(so far as relates to any question as to the TsJidity of any suoh surrender and 
ro-gront) are confirmed by this Act. Accepting a surronder of on existing lease 
is not to be considered as taking a fine (seo p. 163, ante). 

(d) 8 & 9 Yict. c. 99. 

(e) Tho Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), was passed to prevent 
frauds committed by tenants and-ior tho more easy rooovery of rents and 
renewal of leases. S. 6 of this Act rdatesto leases for lives and leases for yean 
and to the leasing out of tho property so leased in parcels to several under-tenants. 

(/) Crown Lands Act, 1846 (8 & 9 Yict. o. 99), s. 7. 

[a) Grown Lands Act, 1894 (67 & 58 Yict. c. 43), s. 6. 

(A) The date of the parsing of the Cro\m Lands Act, 1845 (8 ft 9 Yict. o. 99); 
fai pursuance, of the powors contained in that Act or in the Grown Lands 
Acts, 1829 and 1832 (10 Geo. 4, e. 60, as. 23, 28, 30, 61; 2 ft 3 Will 4, o. 1), and 
the Grown Lands (Smtland) Act, 1833 (3 ft 4 Will. o. 69), all of which are 
recited in the preamble to the Grown Lands Act, 1846. 

(0 As by the said redted Acta is provided. See preceding note. 

\k) Grown Lands Act, 1846 (8 ft 9 Yiot o. 99h s. 2. 

If) UliedBteof the paniiig of the Grown Lands Act, 1846 (8 ft 9 YioL a 9^. 

im) Sndi Oommiasioners^ing authorised to do so by any memorandum in 
wntiiif without stomp. 
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expressed) only extends to the aotnal breach of the partionlar 9aov.a. 
covenant or condition in respect of which the same is (fven or to Biiin|t#iei!d 
any specific breach of any proviso or covenant made or to be mRde« 
but not so as to prevent any proceeding .for any subsequent breach 
or omission (unless otherwise specified in such licence) or to the 
actual assignment, underlease, or other matter specifically authorised *22?* 
to be done (n). 

329: The Commissioners, with the consent of the Treasury, Commii. 
may release, by licence or waiver in writing, a tenant or lessee 
or assignee of a lease of any lands or hereditaments, whether tenants from 
part of the land revenues of the Crown or not, which may be eoTenastsaia 
subject to the management of the Commissioners, from any cove* 
nant, condition, or agreement contained in a lease, agreement 
for a lease, or agreement for a yearly or other tenancy, either made 
or granted before the SOth of June, 1852 (o), or after that date, and 
whether any breach of such covenant or agreement has been com* 
mitted or not, and either absolutely or conditionally on such 
tenant, lessee, or assignee doing such acts, or entering into 
such covenants or agreements or otherwise as the Commis¬ 
sioners think fit. Any covenant, condition, or agreement made 
or entered into by such tenant, lessee, or assignee in considera¬ 
tion of such release, so far as regards the rights, powers, and 
remedies of the Crown or of the Commissioners for enfbrcing 
performance or for re-entry for non-performance or non-observ¬ 
ance of the same, is to be construed and taken as if the 
same were contained in the original lease or agreement for a 
lease, or other agreement, or otherwise as agreed on; and all 
other covenants or agreements and rights of re-entry in such 
leases or agreements not released will continue and remain in force 
as if there had been no such release or waiver or as may be 
agreed on (j)). 

The power conferred by this section to release from any covenant, 
condition, or agreement contained in' a lease is extended by the 
Crown Lands Act, 1894 (q), to any covenant, condition, or agreement 
contained in a grant or other conveyance (r). 


(») Crown Lands Act, 1843 (8 & 9 Yiot, c. 99), s. 6. All rights under coto- 
nonta and powers uf forfeiture and ro-eiitiy in the lease ore to remain available 
as against any subsequent breach of covenant or condition, assigiimenl^ under¬ 
lease, or other matter not specifically authorised or mode dispunishable by euoh 
licence or waiver os if no such licence or waiyor had boon given; and the con¬ 
dition or right of re-ontry is to renuuu as if sudi licence or waiver had not been 
given except in respect of the particular matter waived or authorised to be done 
or omiUod. 

The provisions of this section apply to s, 2 of the Crown Lands Act, 1832 
(13 ft 16 Yiot. a 62) (except so far as altered by that Act), as to licences and 
waivon granted under the authority of that Act, 

(e) The date of the passing of me Crown Lands Act, 1832 (10 ft 16 Yiot 

e.6». 

(p) liid., s. 2. The provisions of s. 5 of the Crown Lands Ai^ 1843 (d ft 9 
Yi^ 0 . 99), apply (except so far as the same are altered by this sootiBlt} to any 
lioenoe or waiver gwted undw the aathority of this Aot 

(«) 67 ft 68 Yiot 0 . 43. 

(f) Ibid., s. 7. 

H L.—Til, 


1 



16 S 


Xkmnmimimiu hkw. 


9am, 9, 

BmvaAmA 

BmMMl 

Ovomi 

iiad n1Ie?a 

l!rom fortelfe* 

tuNfor 

IneMhot 

ooreumtcto 

toion. 


BxempUon 
from stamp 
dat/f 


Leaadiold 
interest may 
be pnxoliaaed. 

Confirmation 
of invalid 
leases. 


830. Where in a lease made before the 4fch of Aagost, 1845 (•)r’hf" 
made after that date (f), there is a eoTenant on the pari th|r 
lessee to inanre a|(amst fixe the buildings erected under, or 
ditamenta comprised in, suoh lease, the Commissioners may relliale- 
by licence or waiver (u) the tenant or lessee from such oovexuuc^ 
whether default has been made in the same or not, or from any 
particular breach thereof (a). 

And where such insurance is covenanted to be made in the 
names of the Commissioners or in the joint names of the Com¬ 
missioners and any other person, or otherwise, the Commissioners 
may designate in writing any persons in whose names such 
insurance is to be made in lieu of the names of the Commissioners. 
The names of such persons are to be equivalent to the names of 
the Commissioners for the purposes of such insurance and cove¬ 
nant until such designation is revoked in writing and new persons 
appointed for suoh purposes by the Commissioners; or such 
insurance may be made in the name of such Commissiox^ers as 
if they were a corporation, or jointly in such name and in the 
names of other persons (&). 

Such Commissioners by their name alone or jointly with other 
persons (as the case may be) can sue and recover and receive under 
such policies of insurance (c). 

Suoh insurances made in the names of persons so nominated 
either solely or jointly with other persons (as the case may be), or 
in the names of the Commissioners either jointly or solely and as 
they direct, is to be deemed a compliance with and performance 
of a covenant entered into to insure in the names of tlie 
Commissioners either solely or jointly with other persons or 
otherwise (d). 

331. Deeds, receipts, or other instruments made or entered 
into by the Commissioners for the purpose of carrying into 
effect any lease, or contract or agreement for a lease, or counter- 

S art of lease, are exempted from ad valorem, or other stamp 
uly (e). 

.832. A leasehold interest in Crown lands may be purchased by 
the Commissioners (/). 

333. The Commissioners may confirm leases etc. where defective 
or liable to be set aside etc. (g). 


M The date of the passing of the Grown Lands Act, 184fi (8 A 8 Yiot 

e. 88). ^ 

(A, In parsuanoe of themwen in tho Grown Lands A^, 1828 (18 Qeo. 4, e. 
or the Grown Lands Act, 1845 (8 ft 8 Yict. o. 88), contained. 

(«) See p. 167, onfe. 

(a; Grown Lands Act, 1846 (8 ft 9 Yicb o. 88), s. 8, 

6 Ihid, 

v im 

A 
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' ;384r The Ckum&iesioiieni o{ Woode ()b) «ieluuige any parcel n. vfT rnffrjg^- 
the pMsessione and land revenneeof the Orom (i> for other laodt or 
her^tamenta belonginff to anj persona,or bodiM politic, oorpcttate, 
or collegiate, and lor the piirpom of effecting anoh exchange fte Li^Pb 
Oommissionera may enter into atieh eontracta or agreements'aa they 
deem proper; and may convey to each persona etc. with whom the Sonant 
exofamige la made, or in anch manner as they may direct or appoint, exehM^^ 
the part of the possesaionB and land revennea of the Crown so 
proposed to be given in exchange on the part of the Crown, and the 
fee aimple and inhentan^ of the same (ft); and the lands or 
hereditaments so received in exchange become, on the execution of 
the conveyances, part of the poBseasions and land revenues of the 
Crown (1). 

They may also exchan^ part of such possessiona and land 
revenues of the Crown which are held in perpetuity or otherwise 
for lands or hereditaments held by persons, or bodies politic, 
corporate, or colle£|iate, with ^hom the exchange is made, for a 
particular estate or interest, or for a term of years, or give a lease 
taken or purchased under the powers (m) in exchanpe for lands 
or hereditaments held in perpetuity or only for a particular estate 
or interest or for a term of years (n). 

336. They may also agree, on behalf of the Crown, for the MonYfor 
receipt or payment of a sum of money for equalising any exchange 
to be made (o). The monej so agreed to be received on the part of ^ 

the Crown is to be paid into the Bank of England or Bank of 
Ireland or to the Commissioners of Woods, their receiver or agent, 
in the same manner as is directed (p) with regard to purchase- 
moneys on sales by the Commissioners (q). 

336. Where lands or hereditaments of copyhold or customary copyholds, 
tenure are purchased or taken in exchange by the Commissioners 


(A) Under the authority of the Grown Lands Act, 1820 (10 Oeo. 4, o. 60), 
(tn^ aemih, under any subsequent statutes affecting the same. 

(t) Authorised to be sold. . 

The oonTeyanoes by the Gonunissioneis are to be attested, as to execution 
by the Commissioners, by at least one witness, and may be in the form as sot out 
in the sdhedule annexm to the Act for conveyances on sole of parts of suoh 
possessions and land revenues, or in any other form whidi may be found more 
convenient. As to the effect of these conveyonees, see note (a), p. 160, ante. 

(Q Ibid., s. 42. Within the ordering and survey of the Court of Exohequor, 
atm ettbjeirt4o the same powers, provisions, and authoritios, including the 
fomn and provisiona of uie Act, as the other possessions and land revenues 
u toe Crown to which the Act rela^. As to the exemption from ad valorem 
or ether,duty of deedi^ zeoeipts, or other instruments tor the purpose of 
oaifyhiginto effect any sale^ purchase, or exchange by the Oommissioaots, see 
p. 168, oela. 

a Of the Crown Lands Act, 1820 (10 Qeo. 4, o. 60), anf, tenkUfi, any subse- 
Statutes affecting the some. 

I M ririd., a. 43. at' „ 

jo) Under the authority of the Crown Lands Aot, 1829 (10 Oeo. 4, £ BO), 
p) Am directed 1^ the Qroiqn Lands Act, 1829 (10 Cko. 4, e. 60), and, semHe. 
nr Subsequent riatutes sflSoting the some. See p. 157, onto. 

4 ) IM:, s . 44. 
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and surrendaved or vested in trnsteea on behalf of the Crown, ^ 
trustees are to he indemnified by the Commissioners for all sums of 
money, fines etc. payable by them (r). 

337. An exchange of lands in which the Crown is interested in 
reversion or remainder expectant npon the determination of an 
estate for life or other larger interest may be made by the 
Inclosnre Commissioners (s) with the consent of the Crown (a). 

(6) Mortgage$, 

338. For the purpose of discharging any mortgage debt or 
charge for the time being afiecting the land revenues of the Crown, 
but for no other purpose (b), the Commissioners of ‘Woods are 
empowered, with the consent and approbation in writing of any 
three or more Treasury Commissioners (c), to borrow and take up 
on mortgage any sum or sums of money, at any rate of interest not 
exceeding £5 per cent, per annum, on such terms and conditions 
as they think proper, subject to the Kke consent and approbation (d). 

For securing the repa 3 fmcnt of the money so borrowed or any 
part of the same the Commissioners (subject to the above consent) 
may grant, demise, or mortgage to any person, body, or body 
corporate, including their respective representatives, successors, 
assigns, or appointees, all or any part or parts of the houses, 
buildings, lands, tenements, or lioreditaments belonging to the 
Crown within the county of Middlesex or City of London (other 


(r) Boo p. 197, povt. 

(a) Now the Board of Agrioulttire and Fisheries. See the Board of Agriciiltnro 
A(», 1889 (52 & 53 Yict. c. 30), Sched. I,; and the Botud of Agnculturo and 
Fisheries Act, 1003 (3 EJw. 7, o. 31), s. 1. 

(a) See p. 200, 

(5) Under the statutes 2 5b 3 Yict. o. 80, 3 & 4 Yict. c. 67, 4 & 5 Yiot. o. 12, 
relating to the making of certain thoroughfares and improromontH in the 
metropolis, os extended by the statute (1841) 4 & 5 Yict. c. 40, s. 1, Uio Com¬ 
missioners of Woods, Forests, Works tma Buildings were empowered to exorcise 
the powers of honrowiiig on mortgage sot out in the text (infra) for the 
purpose of oomplotihg the improTemento authorised by the above Acts. Under 
the Grown Lanas Act, 1851 (14 & 15 Yict. o. 42), s. 3, by which the department 
of the Board of Works was separated from that of Woods (see p. 132, ante), the 
powers of mortgage conferred by the above Acts, and the sintuto 7 & 8 Yict. 
c. 1, were made exercisable by the Cornmiseionors of Woods, so much of the 
fonnor Acts as related to the purposes for which the money was to bn borrowed 
and the application of the same b^g repealed and powers of borrowing for the 
purposes stated in the text substitutra. The moneys received under me above 
Acts from sales, premiums leasee, and various other sums were directed to bo 
applied in the fbst place in repayment of the sums borrowed on mortgage under 
the Aote and interest (Metropolis Improvements Expenses Act, 1641 (4 £ 6 Yiot. 
«. 40), 8. 6). Nothingm the Metropolis Improvements Expenses Act, 1841 (4 & 5 
Yidb. 0 .40) is to prevent the ConunissiunerB from chorgbg, raising, or borrowing 
the gums autHozised, in the manner provided by tlie three Acts first mentioned in 
this note; and the Grown Lands Act, 1848 (11 & 12 Yict. o. 102), s. 7, is not to 
alter or affect the securities by way of mortgage on the land revenues, as regtmla 
the rights of mortgageM. 

(e) As to the exercise of statutoiy or other powers by the Treasury Com- 
nii^nen generally, see p. 124, ante. 

(d) Metropolis Improvements Expenses Act, 1841 (4 ft 6 Yiot. o. 40), s. 1, as 
stnsoded by the Crown Lauda Act, 1851 (14 ft 15 Yiot. 42), s. 3; and sm 

mto (*)» 



Part VII.~TaE Revinues of veb Gbowa. 


171 


ihMi xoyid palaces and parks) for anj term of years (•). The 9sov.2. 

mort^e, or seeurny must be made Tnih a proviso or oondi- Snrvtttfered 
fcion to cease and be void When the money secured and the interest 
on the same is fully paid and satisfied, and the grant, mortgage, or 
seourity is to be in the form or to the effect provided, or as near jSS? 

thereto as circumstances require or the Commissioners think ' 

proper (/). 

Tho mortgage and every assignment of the same must be enrolled ninirimifnt, 
in the Office of Land Revenue Records and Enrolments and 
entered in the Office of Woods within three calendar months from 
the date of the same {g). 

The mortgage or security is not liable to any ad valoran or other Exemption 
stamp duty imposed by any Act of Parliament in force prior to the 
21st of June, 1841, or by any subsequent Act, unless specifically " 
made liable by such subsequent Act (^). 

339. The effect of the grant, mortgage, or seourity is to entitle Effect of 
the person or body to or in ti;ust for whom the same is made, and mo'tgaip) eto. 
their respective representatives, successors, or assigns, to payment 

of the sum secured and interest according to its tenor; and the 
hereditaments included in the mortgage or charge are, as regards 
security to the mortgagee, to be freed and discharged from all charges 
and incumbrances affecting the land revenues of the Crown j[i). 

340. The costs, charges, and expenses of the grant, mortgage, or Coau. 
security, or in any wise relating to the same, are to be defrayed by 

the Commissioners out of the moneys borrowed (k). 

341. The receipts in writing of the Commissionei’a are a Receipts, 
sufficient discharge for any money borrowed under the above 
powers to the persons or bodies by whom it is advanced, and the 

latter are not bound to see to the application of the same (2). 

(0) Enrdmewt, 

342. All deeds or instruments by which Crown lands or heredita- Enrolment of 
ments (m) are purchased, sold, leased, charged, or exchanged (n) 

must, without reference to the amount of the purchase-money or 
other consideration for the same, be enrolled in the Office of Land 


(e) Mfitropolis Improvements Expenses Act, 1811 (4 £ 5 Viet, o, 40), s. I. 

(/} where the form is ^ven. Tor the purposes of tho Metropolis 
Improvements Expenses Act, 1841 (4 & 6 Viet. o. 40), and the statute 7 & 9 
Viot. a 1, the Commissioners of Woods aro to he a corporation with the right 
to use a common seal {ibid., s. 4, as amended by the Crown Lands Act, 1851 
(14 & 16 Vifit. c. 42), s. 3). 

(o) Metropolis Improyemouts Expenses Aot, 1841 (4 & 5 Viet, a 40), s. 1. 

Tk) Ibid., B. 7. 

(0 Ibid., 8. 1. 
h] Ibid. 

ll) Crown Lands Aot, 1851 (14 £ 15 Viet. o. 42), s. 3. 
to) Estates, manors, lordships, messuages, lands, tenements, or hereditaments 
in England or Woles. 

(it) under the authority of the Act or any othw Act then in force relating 
tp the possessiras and land revenues of the (^owu. For times and regulations, 
•Mfyt/ra. 
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E»R.f. Bfnwnae Becorda end Enn^menta wiihin ^ preaertbe^ lime e^jNl 
Bwmiidfliied Bubjeet to tho prescribed regolationB (o). . 

Bercimes 

ulaMmitt 843. If the pnrchaee'money or other ooosideratiou does not 
Oliroini Bmonnt to j£100, the Treasury majr direct by whom the lees payable 
for the enrolment of sneh doMs or instmments are to be pt^, and 
deposit in the Office of Land Bevenne Becords and 
Enrolments and the filing by the keeper of records and enrolments 
of a duplicate of the deed or instrument (either wholly written or 
partly written and partly printed) is a sufficient and complete 
enrolment (p). 

The fees to be paid for enrolments (q) and for searches in the 
Office of Land Revenue Records and Enrolments, and for office 
copies furnished by the same office, are to be such os the Treasury 
from time to time appoints (a). 


Deeds to be 344. The keeper of the records and enrolments must enrol, or 
in Mquire to be enrolled, every deed and instrument (ft) in order of 

’ time as the same is brought into his office for that purpose, and 
certify, or cause to be certified (c), upon the deeds or instruments 
when enrolled, the fact of their having been so enrolled (d). 


|o) (^wn T^nds Act,_lB51 (14 & 16 yict. e. 42), s. 0. 


[p) Ibid. Deeds and instniiuonts, by which lands or horodiiaments were 
purchased, sold, loosed, or exchanged after June 19th, 1829, the date of ^e 
passinff of the Crown Lands Act, 1829 (10 Geo. 4, o. 60), and under its authorify, 
were urected by s. 83 of that Act to be enrolled witW six months after tbe 
date of such deods or instruments respectively in the office of the Commissioners 
for auditing the public accounts. This section (s. 63), although unrejMaled, 
appears to be obsmete; end guerre, whether the section is not diro^ry only (see 
2^. d. WilUam IV. v. i3o6er<a (1844), 13 M. & W. 520). The Statute Law Beviaion 
(No. 2) Act, 1890 (63 A 64 Yiot. c. 61), s. 1, sohedule, Part II., repealed a few 
immaterial words only in that seolion. The enrolment of assimments eto. of 
Grown looses was abolished by tlie Grown Lands Act, 1906 (0 Edw. 7, o. te), 
B. 6. See p. 174, poet. When deeds and instruments may be enrolled alter 
proper tiino, see p. 174, post. 

(g) Made under the authority of the Crown Lands Act, 1832 (2 A 3 WilL 4, 
o. 1). 

(a) Ibid., B. 22. The fees are not to exceed the amount of the fees usually taken 
upon the enrolment of tho like title deeds or instruments^ and upon uie like 
Bodrohes, and upon furnishing the like office copies. 

The fees on the enrolment of a lease, conveyance, deed, or other instrument, 
by which any port of the possessions and land revenues of the Crown is demised, 
granted, sola, or given in exchonn, must be by the lessees, porobaBers, or 
grantees, and in other cases by t}i» Commissionera of Woods. A minute or 
dobket of every suoh lease, gi^t, deed, or other instnunent mnst he entered and 
preserved by such Oommisnoners in their office. If the purchase-money or 
other oonsiaeration does not amount to £100 the I^reasuiy may direct by whom 
&e fees payable for the enrolment of aU deeds or instruments by which lands 
or beieditfmentB after An^t Ist, 1861, are purchased, sold, loaeed, charged 
or exchanged, .are to be paid (see p. 171, ante). As to the power of the Treosuiy 
to regulate and make orders oonoexning the fees to he paid for enrolmenti^ see 
note [jj), p. 173, pout. For the list of fees on enrolments, see p. 138, ante; a* 
to fees on exoolment of metniments on enfranahisemeats in Crown manors, see 
note (o) at p. 196, poet. 

■_(6) Deede eto. dixeoted to be enrolled by tho Crown Lands Ao^ 1882 (2 A 8 

WilL 4, 0.1). 

Under his hand or that of his deputy or assistant. 

/ftM., s. 23. 
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845. Deeds end instruments relatu^ to lands or hereditBia^ts(«), nm ^ 

to which the Go&unissionerB are partieB, or expressed to be pwtitti}. Saafe m jl 
and which by the provisions of the Crown Lands Act, 18!^ (/)& or BavtjM 
of any other Act or lawt custom, or usage ought to be enrollM bl 
the office of the auditor of the land revenues of the Crown, or in 
the Office of Land Bevenne Beoords and Enrolments, may, if the 
Commissioners think fit so to direct, be deemed to be fully and DafKahoC 
sufficiently enrolled by the deposit of a duplicate of the same in the 
Office of Land Bevenue Becords and Enrolments and the filing or 
maldng of an entry of such deposit by the keeper of the records 
and enrolments (^). 


346. Where a deed, certificate, receipt, or other instrument (/») EnroTmeDt 

relating to the possessions and land revenues of the Crown has a 
memorandum written on it signed by the keeper of the records ^ 

and enrolments (or ^ his deputy or assistant) of its having been 
enrolled in such office, the memorandum, in the absence of 
evidence to the contrary, is sufficient proof of the deed etc. or 

other instrument having been made, granted, given, or executed by 
the parties thereto, and of its having been duly enrolled as stated 
in the memorandum and in accordance with the statutory pro¬ 
visions ; and is receivable in evidence without proof of the hand¬ 
writing of the signature thereto (i). . 

347. A signed or certified copy of or extract from a deed, andkin 
instrument, document, or writing, map or plan, deposited in the cerUfled 
Office of Land Bevenue Becords and Enrolments is admissible in 
evidence in any court of justice, or before any person having by 

law or by consent of parties authority to hoar, receive, or examine 
evidence, in every case in which the original, of or from which 
sudi copy or extract purports to have been made, would havo been 
admissible in evidence (k). 


(e) Manors, lordships, mossimgos, lands, tonoments, or hereditamonis in 
England or Wales. 

(/) 10 Qoo. 4, a 60. 

(p) Grown Lands Act, 1852 (16 & 10 Yict o. 62), a. 7. A certificate by the 
keeper indorsed or written on the deed or iikBtmmont is evidence that tho dupli¬ 
cate has been deposited and the entry made or 01od as above stated, and 
that tho Oommissioners have directed mat sut^ deposit and enky shoidd be 
Boffloieut enrolment, notwithstanding the provisionB of the Crown Lands Act, 
1861 (14 6b 16 Viet. o. 42), or any other Act, law, custom, or usage (tbid.). It is 
not necessary to give evidence of the handwzikng of the person sigmug such 
certificate, or of the fact that sneh person is the keeper of the records and 
eiix^ments (Hid,), The Treasury may from time to tune raa^te md make 
any order aa they may think fit oonoeming the fees to be paid for or in lei^at 
of any enrolment, or diieot that an enrolment may be mi^ without payment 
et a feejfifa'd.). 

. (k) Wnidi wpears to have Been made, raven, or executed nnder the authority 
^ m (tewn Luds Act, 1832 (2 ft 3 Will. 4, c. 1), or of any efurlier Act 

SI 26. 

Qrown Lands Act, 1852 (16 ft 16 Yiot. o. 62), ■. 8. The soiw or extraot 
M Binied and oartifled, or purport to be signed aim .OMtifinL Ity the 
keaCMr of we reoordB and eurolment# aa a true copy or extract. Evidenoe 
of UM handwriting of tjho aignatine or certificate, or of the iaot that 
the Pgraou whose name is affixed to it is such keeper, ia not nec os a at y (Hid,), U 
■n wDQoer wilfully oertity a doooment as being a true oopy or oxtram, knowing 
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348. The CommiBsionerB, for any reasonable cause shown for 
tho omission or delay in the enrolment of deeds or other instni- 
moiits, or minutes or dockets, or the entry of deeds or instruments 
in the office of the Commissioners, may permit the making of such 
enrolment or entry nme pro tunc (1). 

349. Assignments of leases of parts of the possessions and land 
revenues of the Crown under the management of the Commissioners, 
or instruments affecting the devolution of such leases, are not, after 
the 4th of August, 1906 (m), to be enrolled in the Office of Land 
Bevenue Bocords and Enrolments (n). 

350. A deed, instrument, or writing to which the Oommis* 
sioners of Woods, or Commissioners of Works, or either of them, is 
a parly, or which is signed by any of tho said Commissioners, or 
which affecls or relates to tho heroditary possessions and land 
revenues of the Crown (o), when enrolled in the Office of Land 
Bevenue Bocords and Enrolments (p), is as good and available as if 
enrolled in the Boyal Courts of Justice (q), or as if a memorial had 
been entered or registered in the office appointed for registering 
deeds in tho county in which the same possessions and land revenues 
are situate (r). 

351. Persons etc. claiming land or hereditaments under letters 
patent, or under the patentees, may make title by exemplification 
or constat of the enrolment of such lutters patent (s). 

352. The provisions of the Crown Lands Act, 1629 (t), are 
extended and apply, mutatis mutandis, to the Board of Trade, in 
respect of the foreshore under their control, by the Crown Lands 


that tho same is not so, ho is guilty of a misdemeanour and liable on oonviotion 
to imprisoumeut for a torm not exceeding eighteen months (ibid.). 

(2) Crown Lauds Act, 1832 (2 & 3 Will. 4, c. 1), s. 27. Suoh enrolment is 
as valid and oifectnal as if mode within tho period limifod for that purpose. 
Expired loasos, tendered in evidence, are pTovaolo by examined copies although 
tho originals may not have been enrolled in proper time (Doe d. Wiiliam IV, y. 
JtoUrU (1S44), 13 M. & W. 620). 

(m) The date of tho passing of tbe Crown Lands Aot, 1006 (G Edw. 7, o. 28). 
'(n) Ibid., B. 6. Cuveuants in leases requiring such ossimment or instmment 
to be BO enrolled are annulLed by this Act. The formality of eniY>lment was 
required by tho Crown Lauds Act, 1851 (14 & 16 Yict. c. 42), s. 6. p. 171, 
ante. 

(o) Or any other lands, tenements, or hereditaments under the manag oTn ent 
or control or the same Commissioners, or any of them, in England or Wdas. 

(Without enrolment or abknowledgmout ol tho same in any court of law or 
equity and without registration. 

(q) Deeds which by any statute or stetutory rule ore directed or penoitted to 
be wroUod in the coura whose j urisdicUon has been transferred to the High Court 
of justioe may be enrolled in tho Enrolment Department of the (Wtral OfBoe, 
B. S. 0., 1883, Ord. 61, r. 9. The records of deeds so enrolled are sent to the 
Pnblio Beoord Offices within two years from the time of enrolment (tbiA, 
r. IS). 

(r) Grown Lands Act, 1663 (16 & 17 Viot. e. 6^, s. 6. Notwithstanding any 
Aot, law, practioe, or usage to the contrary. This section redtes the Grown Lanffii 
Aots. 1813 and 1832 (63 (Mo. 3, a 121, ■. 69 j 8 A 3 WilL 4, e. 1, s. 62). 

(i) See p. 160, ante, 

IQ 10 CIm. 4,«. 60l 
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Act, 1866 (tt), with the ezoe|»tion that the consent of any ftnthorily 6 ioit, & . 
or the enrolment of any instrument as is in any case required by Soffend^d 
certain sections (a;) of the prior Act is not requisite under the ^en«^s 
tatlM Aet<.). 

853. The settlement of disputed claims of the Grown to real or Lands, 
personal property or forestal ri{;hts must I)e enrolled ( 6 ). The 
reference and award on an arbitration with reference to a settlement disputed 

of deputes respecting boundaries are to be enrolled (c). claims oC 

Orown, 

854. Sales of copyholds for the purpose of enfranchisement, 
and of manorial rights belonging to the Grown, must be enrolled in 
the court rolls of toe manor (d); instruments of enfranchisements 
in Grown manors must be enrolled by the keeper of the records 
and enrolments (e). 

355. Bonds of receivers giving security must be enrolled in the Bonds of 

Office of Land Bevenue Records and Enrolments (/*). receivers. 

356. An apportionment of rents or other payments payable to Appoitfoa* 
the Crown, when reduced into writing, signed by the parties 
agreeing, and confirmed by the Commissioners of Woods, must be 
enrolled in the Office of Land Revenue Records and Enrolments (< 7 ). 


(7) Arbitraiton. * 

357. The Arbitration Act, 1889 (/i), except as in the Act expressly Application 
mentioned, applies to arbitrations to which the Crown, in right of 

the Crown, or the Duchy of Lancaster or the Duke of Cornwall, is a 
party, but nothing in the Act empowers tho court (t) or a judge to 
order proceedings to which the Crown or tho Duke of Cornwall is 
a party or any question or issue in such proceedings to bo tried 
before a referee, arbitrator, or officer without the consent of the 
Crown or the Duke of Cornwall, or affects the law as to costs 
payable by the Crown (k). 

358. In case of disputes, doubts, or differences arising (0 between Bouudarica 
the Commissioners of Woods and other persona touching or con- 
cerning the extent of the boundaries (7n) or the amount of the lands 


(u) Grown Lands Act, 1866 (29 & 30 Yict, c. 62). 

(») Ss. 74, 77, 81—85, 90—94. 

(u) 29 & 30 Yict. c. 62, s. 10. 

(b) See p. 155, ante. 

(c) See p. 176, note (o), potL 

(d) See p. 194, post. 

(e) See p. 195, poaf. 

(/) See p. 124, note (&), ante, 
m) See p. 206, note («), pori. 

W 02 ft 53 Yict. 0 .49. 

(i) •* Ooiut” means the High Court of Jostiae (ibid., s. 27). See title Aubi* 
XOAXioK, Yol. L, p. 437, 

(Jb) Ibid., a. 23. 

(0 (hown Lands Aot, 1829 (10 Qeo. 4, 0 . 60). 

(m) A doooment pu^rting to be a surrey of a manor mode wlffle part of 
the^iOBBessions of the Crown and coming out of the proper custody is admis- 
nUe as evidenoe of the boundaries and customs of ^ manor (SmitA v. 
BramdowfEarl^ (1870), L. B. 9 Eq. 241; Dimu v. Arden (1836), 6 ft M. 
(B. B.) 494). 
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saoT. 9. or hdreditaments (n) ol the Crown* or r^ihtB of commion* righte of 
Bnrrendeied way, or other rights or easements cldmed or to be elaimed jb 
jjgypyw resp^t of or as appurtenant to, or in, over* upon, or out of the 
>°BB|MDKna gaoie or hereditaments, or otherwise in respect of or in 
SmS! thereto, the Gonunissioners may* with the consent and 

approbation of Treasury, join and concur in referring the same 
to arbitration (o). 


Power to 
Bommoii 

WltSUSMIi 


Non-«tteod< 

Miee, 


850. Where a matter in difference, whether the subject of a 
pending suit in any court or not, or an issue in such suit, is referred 
to arbitiation (p), the arbitrators or umpire may, on the application 
of either party, by summons require any person to attend before 
them to be examined as a witness, or to bring before them books, 
papers, maps, plans, and writings in his possession or control relat* 
mg to the subject of the reference (q). 

The arbitrators or umpire may administer an oath to a person 
examined, and may take the afiEidaTit of any person (a). 

If a person on whom such summons is served (b) fails to obey it 
without reasonable excuse, or refused to be sworn or make affirma¬ 
tion, or to answer a lawful question put to him, he is liable on sum¬ 
mary conviction to a penalty not exceeding d810 (c). 

False evidence wilfully given on such examination on oath or in 
an affidavit renders the witness guilty of perjury (d). 


(») Lands, tonements, posBessions, rents, or land rovenues of the Crown to 
whidi the Crown Lands Act, 1829 (10 Geo. 4, o. 60), and, temble, any suhsequent 
statutes effecting the some relate. 

(o) Crown Lands Act, 1829 (10 (3eo. 4, o. 00), a 94. Or to arbitratioii and 
umpirage upon sudi terms os the Commissioners think fit; and for that 
puipoBO they may make, sign, seel, and enter into such agreement or other 
oontroot for reference, for and on behalf of the Crown os they may deem 
advisable, and may perfomi the award to bo made in pursuance of such reference. 
The submission to arbitration, or the agreement or other contract for the 
same, and tho award, or a duplicate of the same, are to be enrolled, within 
throe calendar months from tho date of the award, in the office of the auditor 
or acting auditor of the la^ revenues of the Crown in England and Wales 
[now the Office of Land Itevenuo BeoordB and Enrolments; see p. 137, ants], 
and, when so enrolled, are binding and oondoaive on the Crown and other 
pi^es to the reference, their heirs, ezecutoi^ administrators, and asau^ 
T^ie enrolment is suffloient evidence of tho sttomiseion, agreement, or ower 
contract, and award, and of the making, signing, sealing, or esecuting of the 
same and of its contents, and is receivable as evidence in aU cou^ of law and 


equity. As to the application of this and other aections of the Act to the 
Board of Trade, see p. 160, note (a), ante. As to the genoml pioviiion for 
settlement of disputed chums of •the Crown to real or personal property eto., 
see p. 100, ante. 

(p) Under a. 94 of the Crown Lands Aol^ 1829 (10 (3eo. 4, e. 50} (see note (o), 
supra), or under a 0 Of the Crown Luids Act, 1853 (16 ft 17 Tict. o. 00), or under 
such sections or tither of them as applied by the Crawn Lands Ae^ 1866 (29 ft 30 
Viet. 0 . 62), as. 7>-10, SJfi—29. 

(g) Growp.Lands Am, 1806 (29 ft 80 Viet. o. 62), ^s. 26. The person so 
summoned must obey the summons on a reasonable snin'being pa^ or tendeted 
to him for his expenses. 

(a) Ibid., B. 21. , ' 

(0) Either personally, or hydeliveiyat the person's last known or usosl tdjus 
. ol aWe or business. 


(e) Without piejudieo to any olhw remedy uaanat hhn (Crown Lands 
18^(20 ft 80 Wot. 0 . 62),8. 28) ^ ' 

(iQ iKd.. 8. 28. ' 
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(8) Land StgiiMKon a/ad TtwHfat* 

860. Witli rea^t to lands vested in the drown, eitheir hi 
of the Grown or of the Dnchy of Laneaster or otherwise, or rested 
in a pnblic officer or body in trust for the public scovioes, tikspubHo 
officer or body having the management of the same (if any), or it 
none, then such jperson (s) as the Crown appoints in writing, may 
(whe&er the land is vest^ in him or them or not) represent the 
ownw of such lands (/), and is entitled to such notices, and may 
make and enter such applications or caveats or cautions and do 
such other acts, as an owner of lands for an estate in fee simple is 
entitled to do (g). 

361. If it appears to the registrar that any application for 
registration made to him comprises land below high>water mark 
at ordinary spring tides, he must not register the land until he is 
satisfied mat at least one month's notice in writing of the 
application has been given to the Board of Trade; and in the case 
of land in the county palatine of Lancaster, also to the proper 
officer of the Duchy of Lancaster; and in the case of land m the 
counties of Gomwall or Devon, also to the proper officer of the Duke 
of Cornwall; and in all other cases also to the Commissioners of 
Woods (/i). This, however, does not apply to registration with a 
possessory title (i). 


(e) The \rorl peiwm ” in the Land Begistry Act, 1862 (25 & 26 Vlot. c. 53), 
indudes the drown and the Duke of Cornwall and also a body pohtia or 
icormrate (ibid., g. 140); and in tho Laud Transfer Act, 1675 (38 & 39 Viet. 
0 . 87), it indodes a corporation and any ho^ of persons onincoiporate (ibid., 
B. 4 ). As to lands belonging to tho Duchy of ComwaU, such person as the Duke 
oi Oomwall or tho person for tho time being entitlod to the revenues and 
possessions of tho Duchy of Cornwall appoints in writing may rej>reBont the 
owner of such lands for such panoses and under such provisions. It is 
Buffieient that oaths, affidavits or declarations required by the Land Bsgisity 
Act, 1862, be taken or made by such public officer, body, or person, or by any 
person nominated in writing by them, and in either case without a solicitor 
joining in any affidavit or declaration. It is not necessary lor such publio 
officer, body, or person to outer into a bond os mentioned in the Act^ nor to 
give any eeourify for costs; nor are they liable in damages except for acts 
done wrongfully and without reasonable cause. Conveyances or assuranoes 
of Crown ionds enrolled in the Office of Land Bevenue Becords and Enrolments 
ate mcempt firom registration in any local registry. As to enrolment of deeds or 
idstruments, see p. 171, anU. 

(/) For iko purposes of the Land Bogistry Act, 1862 (25 £ 26 Tiot. e, 53), 
or the Land Transfer Act, 1875 (38 & 39 Yiot. a 87), respeotiveljr. (In the 
Land Tnmafor Act, 1875, the words used are “ eetate, right, or interest in 
land" etc.) 

io) La^ Begistiy Aot, 1862 (25 A 26 Yiot c. 53), s. 114; Land Transfer Act, 
18T6 <88 A 89 Yiet a 87), e. 65. 

' (M Land Transfer Act, 1875 (38 A 39 Yict. 0 . 87), s. 66; Land Transfer 
Balsa, 1908; r. 22. Where land comprised in an application for registration is 
hslow’hig^'^vator mark at ordin^ spring tides, the fast must be mted in the 
Mplioation, and the notices leqaired m the above section moal be prepared by 
«pplioant and served through the registty within saivwi days after tbs 
daUtwry oi tim applisatian (Land xraatfer Bttfea, 1803, r.’WRi' Aaulo tbs con* 
lUd of the Adiwlfy Sbord of fhods to weildng hi^^^ter mi^ 
•WWp. 146; onA; ts to tibe ttgWzation ahd tiaiAfer of feitod generally, ns tiilM 
Bmfbbtv skd CBisms Bbax. j iAui ov Laid. 

(Q Lead Xreiufet Act, 18^(60 A 81 Tiot 0.85)) A 18r and Salisd.L 
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362. The first registration of any person as proprietor of freehold 
land (k) or leasehold land (Q (in the Aot referred' to as first 
registered proprietor) with an absolnte title Tests in the person 
BO registered an estate in fee simple in such land, together with 
all rights, privileges, and appurtenances belonging or appurtenant 
thereto, subject to incumbrances and to certain provisions in the 
Act (7 n)> but free from all other estates and interests whatsoever, 
including estates and interests of the Crown (n). 

363. The Land Transfer Act, 1807 (o), does not bind the Crown, 
and, therefore, the legal estate in escheated land does not vest in 
the Solicitor to the Treasury as the Crown's .nominee to take out 
letters of administration (p). 

(9) Land Tax. 

364. The Commissioners of Woods (q) may redeem the land tax 
charged on any part of the possessions and land revenues of the 
Grown (r), and may purchase such land tax which may have been 
redeemed («) by other persons (t). 

365. The Commissioners of Woods (u), in respect of the land tax 
charged on manors (a) or other revenues of the Crown within the 
survey and receipt of the Exchequer, may, with the consent of 
the Treasury, contract for the redemption of the land tax (&). 

(k) Land Transfer Act, 1876 (38 & 39 Viet. c. 87), s. 7. 

({) I bid., B. 13; and Laud Transfer Buies, 1003, rr. 66 to 69, 67. 

(m) Ss. 7,13. As to the rules made under tho Land Transfer Aots, 1876 and 
1897, see the Land Transfer Buies, 1903, and tho Ijaad Transfer Boles, 1908. 

(n) Ibid. 

(o) Land Transfer Act, 1897 (60 & 61 Viet. c. 66 ). The registrar, by virtue 
of tho Land Transfor Act, 1897, and tho principal Acte, is in a’judicial position 
as regards lua power to award indemnity, and an appeal from his awaitl will lie 
to tbo High Court either by the Grown or by the " applicant ” for indemnity 
{a.-O. V. OdeU, [1906] 2 Oh. 47, 0. A). 

(p) Ibid., s. 1; in the Goods of Hartley, [1899] P. 40; In the Goods of Ball, 
[1902] W. N. 226. As to escheat genorall}', see titles CnowK Paaotios; 
Bbai. Paofkiity ajsd Ckatt£ls Beal. 

( 7 ) As successors to tho surveyor-general of the land revenues of the Crown 
(Cmwn Lauds Act, 1820 (10 0«o. 4, 0 . 60). s. 681. 

(r) To which the Crown Lands Act, 1829 (10 Ceo. 4, c. 60), and, semUe, any 
Bubsoqueut statutes aflocting the same relate; see p. 161, ante, 

(«) Which may have boeu redeemed on or before, or may bo redeoiiied after, 
lOtli Juno, 1829 (the date of the passing of the Crown Lamu Act, 1829). 

(<} Grown Lands Act, 1829 (10 GFbo. 4, c. 60), a. 67. This provision is not to 
be construed as authorising^ any person to purchase or redeem the land tax 
charged on lands or tenements belonging to the Crown contraij to the pro¬ 
visions of the Land Tax Bedemption Aot, 1802 (42 Quo. 3, 0 . II 6 ). This latter 
Aot has been I'epiealed in part by various statutes, inter alia as to purohase of 
land tax by tho Statute Law Bevision Act, 1872 (36 ft 36 Viet a 63), snbjeot to 
certain exceptions and qualitloations. The repeal by that Act of any 
is not to afiCrct any Aot in whioh snoh enactment has been applied, inoomratad, 
or referred to (ieid., s, 1 ). The schedule to the Statute Law Bevinon Act, 
1872, was repealed by the Statute Law Bevieion Aot, 1894 (67 ft 68 Viot. 0 . 66 ). 
Am to land tax genenlly, see title Laud Tax. 

Cu) -Fonnerly the eurveyor.general'of the land revenuee of the Crown. 

(а) Idanors, mesenages, laada, tenementa, leate, or otto revenuee of the 

Croem. . ■ 

(б) Land Tax Bedemption Aof, 1802 (42 Oeo. 8,6.116), ■. 131. 
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366. No sale may be ma4e ander the authority of the Land Tax ftaear. 
Redemption Act, (e), of manors, messnagea, lands, tenements, Sttnee^^nd 
rents, tithes, mines,*mineFals, collieries, woods, woodgronnds, fens, Berioii^ 
marshes, waste lands or other hereditaments belonging to the Orown 

within the survey of the Exchequer for the purpose of raising 
money for the redemption of the land tax charged upon manors, 
messuages, lands, tenements, tithes, rents, or other premises of the for 
Grown ; but all sales made of the possessions or land revenues of ^ 
the Crown (d), for raising money for the redemption of land tu, or non^. 
for any other purpose to which moneys to arise from such sales are 
by the latter Act directed to be applied, must be made under the 

powers and provisions of the latter Act (c). 

• 

367. Where a tenant or lessee of Crown lands (/) transfers Bedamptica 
a sum of stock into the names of the Commissioners for the Reduc* 

tion of the National Debt for the purpose of purchasing or redeeming 
the land tax, and the attempted purchase or redemption is invalid 
or doubtful (g), the Commissioners of Woods, with the consent in 
writing of the Treasury, may, out of the annual income of the 
land revenues of the Crown, purchase and transfer to such 
lessee or tenant, his executors, administrators or assigns, so much 
stock as they may consider to be a due compensation for the stock 
transferred by the tenant or lessee. Upon the execution of an 
instrument in writing acknowledging such transfer by the person 
to whom such stock is so transferred {h) the land becomes freed and 
discharged from the payment of the land tax and arrears (i), but 
remains subject to rent-charge (j). 

368. The powers of contracting and agreeing for the redemption Bettrictfoaon 
of land tax conferred (k) upon persons having any interests in land 

(except such interests as are expressly included) do not extend to 
tenants holding under the Crown any lands or tenements formerly 
within the surveyor receipt of the Exchequer for any term of years, 
or from year to year, or at will (1). 


369. Any person holding, under a grant from the Orown or 
under an Act of Parliament, lands or hereditaments (m) in which 


lei 42 Geo. 3, c. 116. 

i) To which the Crown Lauda Act, 1829 (10 Geo. 4, e. 50), rolatos. 

(e) I hid., 8. 59. 

(/} To which the Crown Lands Aots, 1829 (10 Geo. 4, o. 50) and 1345 (8 A 9 
Viet. c. 99), and, aemble, any aubsMuent statutes afleolwg the aame rotate. 

(jg) Under the provisious of the Tax Ferpetoatiou Act, 1798 (38 Geo. 3, 
0 . 60). 

i ll) To he enrolled in the Office of Land Bevenue Beoords and Enrolments, 
f) Orown Lands Act, 1845 (8 & 9 Yiot. a 99), s. 9. 
j) During the oontinuanoe of the estate of such tenant or lessee, hie 
executors, i^inistrators or assignB, by wh^ such attempted porohsee or 
redemption of land tax is made, the Orown is entitled to a ront-obaige oat (rf 
such lands an which the land tax is so redeemed, equal in asoount to the land 
tax Mdeeme^tiie rent to he payable yeariy, and noovsnble by djjitiMs os ia 
tae ease of imit reserved on lease (»Mdd. 

Ik) By tfaejjoid Tex Bedsmption Aot> 1802 (49 Geo, « lid). 
b.40. 

(m) Hanms, meesnages, lanoa^ tsnsBMttts, or hsNditsaiienti, 


Bedemption 
by grantee 
from Crown 
or under 
statute. 
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tarr. s. tli6 Grown has an estate, right, or interest in remamdw, reterritm 
flnneBdeied or expectancy (other than persons holding certain intereets <in 
■evesMe certain lands in the Duchies of Lancaster and Oomwall) (ah 

(if auch person is in the actual possession or entitled ben^ciwy to 
SnS profits of the some), for the purpose of raising money 

to complete the redemption of toe land tax(o), sell such lands cx 
hereditments(p); and may enfranchise such lands or heredita- 
ments which are held by copy of court roll or other customary 
tenure; and may also sell heriots, fee farm rents, chief rents, or 
quit rents, or other emoluments or advantages payable in respect 
of such lands or horeditammits (q). 


Siieot of 370. On the redemption of land tax charged on lands or other 
ndomptioii. revenues of the Grown and upon registration (a), such lands are 
freed and exonerated from such land tax; and toe amount of the 
land tax during toe continuance of a lease or demise (b) is considered 
as rent due to toe Grown, and recoverable as such by toe Grown 
from toe lessees and by such lessees from their underlessees or 
tenants (e). 

(10) Titht. 

Tithe Aot, 371 All prescriptions and claims of or for a modus deeimandi, and 
1892, q{ exemption from or discharge of tithes, by composition 

real or otherwise, are, in cases whore too render of tithes in kind is, 
after the 9to August, 1882 (rf), demanded by toe Sovereign, or by any 
Duke of Cornwall, subject to toe provisions of the Tithe Act, 1832 (s). 


Commntatioo 372. Where tithes belong to an ecclesiastical person in right 
of any bpiritual dignity or benefice, no agreement for the commuta* 
0* tithes (/) is deemed to be executed by the owner of 
such tithes unless consent is given as follows: in toe case of on 
archbishop or bishop, the consent of the Crown {g ); in case of the 
incumbent of any other benefice or ecclesiastical dignity, toe 


(n) Namely, lands or lunreditaments held imdor the Grown within the survey 
and receipt of the Exchequer or the Duchy of Lancaster, or held under the Duke 
of Oomwall by demise or grant by copy of court roll or otherwise, for life or lives, 
or for years determinable on a Ills or lives, or for a term of years absolute, or 
Irem y^ to year, or during pleasure. 

(o) nut tmaer the restrictions and regulations of the Aot. 

(p) Whether they are ohamed or not ohaiged with land tax, and if so 
ohsiiged, freed from such land tax. 

(g) Land Bedenmtion Aot, 1802 (42 Goo. 3, o. 116), s. 71. The lands or 
ha^toments the land tax on which is redeemed btc to be limited to the same 
uses, trusts, and pnipoMs as those sold or enfranohised. 

(a) In the iiaaiuieE.direoted by the Land Xax BedmnptionAot, 1802 (42 Geo. 3, 
0.116). 

(9) in being on 26th June, 1802, the date of the passing of the above Aot. 

. m liid., s. 141. The-amount is to be ooUeoted snd reofived' by raoh persons, 
and Bulneottb such mders and regulations, as the Treasury, in respsM of the 
Orown lands within the surrey and xeoe^ the Exoheqaer, apmdnt Add 
establish. '' ‘ 

(d) This applies to detosuds after OOi August, 1882, the date «f the postow*' 
«f^Tithe AoVlSa*(»^S Will.4, m-lO^. rTT 

(•) Ibid., a. 1, As to tttbes genem^ m tole SocuMUMfsOiXi Law, ' I 
i/) Made and exeeutaf itoder the Tim^Ac^ 1889^-# 7 4,'».41)i«'- 

V) Signified by the Lord High XnasoMr or First Lord CfoitoBiaMhfi8 -4f'the 
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4«oo^i of ibd patron or person entitled topresent to sadi JMOeflee 
or d4(ni^io ease the same were tihm vacant {ft). 

^8. When the ownership of lands or tiithes, to which ^ pro¬ 
visions of the Tithe Act^8d6 ({). apply, is vested ui the Crown,- the 
First Commissioner Woods (ft) is for the purposes of that Aet 
substituted for the owner of such lands or tithes. 



37fL When the patronam of a benefice (9 is vested in the Crown, 
the Lord High Treasurer or First Lord Conunissioner of the Treasury, 
where the value of such benefice is above the yearly value of 
in the King’s books, and, where such value is of or beloW' such 
yearly vedue, the Lord Chancellor or Lord Keeper or First Lord 
Commissioner of the Great Seal, is substituted instead of the 
patron for the purpose of such consent (m). 


(11) Boyal Fond*. 

875. *A “ forest" was defined in 1698(n) as “a certaine territorie DeSniUon of 
of woody grounds and fruitful pastures, priviledged for wilde beasts 
and foules of forest, chase and warren (o), to rest and abide in, in 
the safe protection of the King, for his princely delight and pleasure, 
which territorie of ground, so priviledged, is meered and bounded 
with unremovable markes, meeres, and boundaries, either known 
by matter of record, or else by prescription, and also replenished 
with wilde beasts of venerie or chase, and with great coverts of 
vert(p), for the succour of the said wild beasts, to have their abode 
in: for the preservation and continuance of which said place, 
together with the vert and venison ($}, there are certaine particalar 


{h) Tithe Act, 1836 (6 A 7 Will 4, o. 71), s. The eoiteent to be aven ia 
vmtuig and azmezod to tiie agreemeiit. This soctiou wm ropealoa b 7 the 
Statute Lav Berision Act, 1890 (53 A 54 Yict. o. 33}, s. 1, Schoduie, but with a 
proviso that the repeal did not extend to tithes vhioh had not been commuted. 
Among the numerous idauses in the “savings'* to that Act it is stated as 
follows: “nor shall such rq)eal of any enootmeut affect any right to any 
hcnreditoiy revenues of the Crown, or affect any charges thereupon or prevent 
any such enactment from b^g put in force lor the coUootion of any such 
levenuos or otherwiso in rdation thereto.” 

(») 6 A 7 Will. 4, 0 . 71. As to the general provisions relating to tithes, see 
title Eoat^^AsnoAi. Law. 

a Or in case such lands or tithes are vested in the Grown in right of the 
y of Lancaster or of the Duc^ of Oomwall, the Chancellor of the Duchy 
of Lancaster, or the officem of tiie Duchy of Oomwall entitled to grant leases <n 
lands part of the Duchy of Cornwall. 

(1) To whudi the provisions of the Tithe Act, 1636 (6 A 7 Will. 4, o. 71}, apply. 
0^ Ibid., 8.13; amended as to the transfer of powers from the OomnussioneTS 
of Woods, Forests, Works and Buildings to the Oenunissioners of Woods by 
the Otown Lands Act, 1851 (14 A 16^t. c. 42), s. 2. If such patronage u 
vested in the Grown in right tiie Duchy of Lancaster, the Ohanewor of such 
Du^y is for the purposes of this Act subsratuted for ihe patron. For dispoations 
of thslSieBhoze, see pp. 142 et teg., ante. 

(^ Msnwood, Forest Laws, 1588 ed., p. 18. On the 'pubi^ geneti^, tee 
O. d. Turner, Bsleot Fleas of the Forest golden Socielgr): EMdtwQVi3&, History 
of Bsjdish Law, VoL Li pp- 340-^252. 

(s) As to the distiiwtion betwssa a forest or chase, apilrie andjwma* we 
m p. 490. , 

• ' jCf) The word “ver4**'mMiwit»lindude8 every tt8% underwood, bosk and the 
Jtfrn growing in a finnst, andlwriag green Mtw wha^ rover or,the dem 

: W7*^^«W8cn*’eompreh«ndssiroi7 beast of f(Kai^;itlinduMW,,aiiU]§n 
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lawBB, priviledges, and officers belonging to the same, meete ior that^ 
purpose, that are only proper unto a forest, and not to any other 
place " (r). The royal forests, therefore, posmssed peculiar offic^, 
peculiar courts, and a peculiar law. Even in 1598 their organisa* 
tion and law were in a state of decay (a). But, as some pecnUaritieB 
still survive in the law relating to these royal forests, it is necessary 
to say something of the older order. 

376. The chief classes of officers of the forests were as follows:— 
From 1288 the forests wore divided into two departments according 
as they lay to the north or south of the Trent, and over each 
a justice was appointed (5). These justices did their work by 
deputies appointed sometimes by the Crown, sometimes by the 
justice (c). Over particular forests or groups of forests were officials 
called wardens. They were the executive officers of the Crown to 
whom writs were addressed, and who held the forest courts (d). 
For each forest there were a varying number of officers Xusuedly 
four) elected in the county court called verderers. They were 
responsible to the Crown, and their duty was to attend the forest 
courts («). Under the wardens there were a varying number of 
officials called foresters, who did the work of a modern game- 
keeper (/). In each forest there were four agisters, whose duty 
was to collect the money due for agistment and pannage (g). 

377. The powers and jurisdiction of these officials were exercised 
in the following courts: (1) The Court of Swanimote. The term 
“swanimote” has been applied to different courts at different 


term for them. all. Aa to what are heasts of the foi-ost and chase and fowls and 
teasts of warren, see Select Pleas of the Forest (Solden Society), pp. x .—xir.; 
and Yol. YI., pp. 490, 491. 

(r) The Charters of the Forests set out in tho Appendix to Manwood, Forest 
Laws, 5th od., at p. 393, oreCarta do Foresta of Canute; Carta de Foresta, 
9 lien. 3; Aseissa et Consuetudines Foxostee, 6 Edw. 1; Ordinatio Forostae, made 
34 Edw. 1; statutes 1 Edw. 3, o. 8; 7 Kc. 2, c. 3; 22 Edw. 4, o. 7; 32 Hen. 8, 
0 .13 (statute for the drift of forests, and what beasts are not commonable in the 
waste of the forests); 17 Car. 1, c. 16 (an Act about the boundaries etc. of 
forests). An abstraot of Acts of Parliament relating to the protection of deer 
in forests is sot out in Lewis on Forests and Forest Laws, p. 139, Appendix I., 
and is as follows:—^Translation of the Charter and Cbnratutions of Canute, 
granted at a Parliament holden at Winchester, a.d. 1016; Carta de Foresta, 
9 Hen. 3. o. 2; Assisa et Consuetudines Forestso, 6 Edw. 1; Ordinatio Forest®, 
made 34 Edw. 1 ; Charter of Confinuation, 3 Edw. 3, o. 1; 16 & 17 Car. 1, o. 16, 
xespeoting the boundaries of forests. For a list of ancient oases relating to the 
vonous forests generally, se^* Manwood, Forest Laws, 6th ed., Table 0; and for 
those relating ra the ieUmg of timber for the repair of bridges in the forests, see 
ibid,, p. 47 ; and for the roUs of the forests, ibid., pp. 331 to 334; and as to rights 
cl oommon in forests, ibid., pp. 82—99.. " Forestage ” was the duty or tribute 
payable to the foresten of the Sovereign (Cowell's Interpreter). 

(a) Mfuwobdi Forest Laws, 1666 ed., Frefaoe, and p. 71. 

(6; Seleob Pleas of the Forest (Selden Sooiety), pp. xir., xv. 

(e) Ibid., XT., zri.; the statute 82 Hen. 8, o. gave validity to the practice, 
(a) Select Pl^ of the Forest (Selden Society), -pp. xvi.—^xix. 

(e) lUd., pp. xiz., XX.; Manwood, Forest Laws, 1606 ed., pp. 403—407 j 
4 Co. Inst. 292, 293. 

(/) Manwood, Forest Laws, 1665 ed., 483—438 ; 4 Oo. lost. 293; Select 

Fleas of the For^ (Selden Soo^), i^. xx.—xxir. 

(g) Select Fteas of the Foceat (Bdden Society), p. xxv* 
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periocis in the history o( the forest lav. It meant originally a eotirt 
Wd three times a year for business connected vith a^stment^ 
pannage, and fawning but the term is sometimes applied to 
the inquisitions held to inquire into trespoBses to vert and venison («% 
(2) The Court of Attachment. This court was held every forty days 
by the verderers to view the attachments made by the foresters for 
offences against vert and venison (ft). In all but the smallest cases 
the actual trial took place before the justices in eyre (2). (8) Special 
and Cieneral Inquisitions (m). These were held by the foresters 
and verderers with the assistance of the four neighbouring town¬ 
ships. The special inquisitions seoin to have given place to general 
inquisitions in Edward l.’s reign. They are called swanimotes in 
a statute of 1806 (n), and the mode of taking them is defined. All 
offences against the forest law and the misdoings of officials could 
be presented. (4) The Regard (o). This was an inquiry held once 
every three years by twelve knights chosen for the purpose. The 
most important subject of inquiry were essarts, purprestures (p), 
and waste. It saw also to tile expeditatiou of dogs (g). (6) The 
Eyre (r). This was the court hold by the justices in eyre of tiie 
forest, sometimes called the Court of Justice Seat (s). These justices 
vrere appointed by the Crown to hear the pleas of the forest in a 
certain county or collection of counties. All the landholders and 
officers of the forests wore summoned before them; and all persons 
presented at the special and general inquisitions and the regard 
were amerced. It was the revenue from this source which was the 
most valuable part of the revenue of the forests (t). It was 
probably held about once in seven 3''earB (a). The law of the forests 
was distinct from the common law {b). 


(7t) Select Pleas of the Forest (Seldeii Society), pp. xx^ii. et »eq.; it is so do&aud 
in B. 8 of the Forest Charter of 1217. 

(«} The term was so applied by the Ordinatio Forestae, 34 Edw. 1, stat. 6, o. 1; 
Mauwood, Forest Laws, dth ed., chap. 23. 

{k) Forest Charter (1217), s. 8; Select Pleas of the Forest (Soldou Society), 
pp. XXX. et aeq. The term ‘ * swanimoto ” is soinotimos applied to this court (t6^, 
p. xxxvi.}. 

fZ) Select Pleas of the Forest (Soldcn Society), p. xxxvi. 

(m) Ibid., pp, xxxvii.—^1. 
in) 34 Edw. 1, stat. 5, o. 1. 

(o) Select Pleas of the Forest (Selden Society), pp. Ixxxv.—^Ixxvii.; 4 Co. Inst. 
292; Manwood, Forest Laws, 3th ed., pp. 408, 409. 


(P) A purpresture (derived from the French potirpn'e, on inclusuro) is whore 
there is a house erected, or an indosure made, upon any part of the King's 



pp- 

pp. Ixxxi.—Ixxxui.]. 

(q) Seleot Fleas of the Forest (Seldon Society), p. Ixxvi., and compare p. oxiiL 
r /ini., pp. L—hdx. 
t 4 Co. mk 292, 293. 

M D^ogua de Scaocario, n., n. xi.; Select Pleas of the Forest (Sdden 
Sooisty). p. Iz. For the artides of me eyre, see Fleta, II., 41,12--81; Hanwood, 
Fineat Laws, ftth ed., pp. 309—525. 

(a) Select Pleas of the Forest (Selden Society), pp. Ivi., Ivii.; 4 Oti. InsL 201. 
Hanwood, Forest Laws, 5th ed., p. 411, states that, like the regard, it was 
■omeUmes held once in three yean. 

(h) BialcMras de Scaocario £, p. xi.; compare Aeon., 160 b, pi 481 
lu&vood, Fecest Laws, 6ih ed., 486,480,491; 4 Ook Inst* 810, Slf; 
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CojssmfmouMJi^XiAw, 


«wr. t. > 878. The Sing was noli the owner of aU the land in the feresfak 
The owners of such land could use it as they pleased, prjCi- 
Bemms vided that they did nothing which interfered with the tNMsts .^ 

•d stoi^h m the forest (c). The owners of these lands appointed officersddled 
Omwb woodwards, whose dnty it was to protect both the property of tiheir 
Linds, masters and the King's yenison (a). 

Bojai fiaetu. 879. A royal forest was a franchise of the most yalnable kind (e), 

OocasionaUy this franchise was granted to a subject ; but 
generally the effect of the grant of a forest was to vest m the 
grantee a ** chase " (g). 

BoanduiML 880. The forest organisation was never popular. In spite of 
statutes (A) the officers of the forests, especially the foresters, used 
their powers to oppress the inhabitants of the forest (t), and the 
forest jurisdiction curtailed the rights of the landowners therein. 
The boundaries of the forest were limited by Magna Carta (1216) (k) 
and by the Charter of the Forest (1217) (Q. In 1218 (m), 1219 (m), 
1226 (n), 1277 (o), 1298 (o), and 1800 (o) perambulations were made 
with a view to disafforestment; and a statute of 1827 (p) fixed the 
boundaries of the forest as so established. Charles I., m the years 
1682—1687, attempted to reafforest extensive tracts of land(g). 
In consequence an Act of the Long Parliament finally fixed the 
boundaries of ^e forests (r). 

jPuriietu. Certain land, which had once formed part of a forest but bad 
been disafforested in consequence of a perambulation, was known as 
a “ purlieu ’* («). Though these purlieus were not within the forest 
they were patrolled by officers called rangers, whose chief duty 


(c) Beloct IFleas of fhp Forest (Sslden Society), p. nxx .; compaxe Blanchard r. 
Cawthome (1833), 6 Sim. 155, vhere it was hela that certain ownera of land in 
the forest of Wyersd^, in tho county of Lancashire, could be xestrained by 
injunction from sporting in it. 

fd) Select Pleas of the Forest (Solden Society), pp. xziv., xxv. 

(e) For franchises (mneral ly, see Vol. TI., p. 489. 

(/) In 1266>1287 Henry IH. gmted these ]|irmleees to the Earl of Derby, 
and in 1286 EdwardL made a similar grant to msbrofner Edmund (^lect Fleas 
of the Forest (Selden Society), pp. cxi., orii,). 

(y) That the grant of a form could be made to a private person is asserted in 
Lacetter Foreit Oau (1607), Cro. Joa 166; and: JennUiga y, ibedts (1695), 
F(dm. 93, 94. Though Coke denied that this was legally possible in A y. 
Briggc (1616), 2 Bulst. 296, he seems to retraot this view in 4 Go. Inst 814; aDm> 

r ate Snttm y. Moody (1697), 1 Ld. Baym. 260; Schinaoa y. Dvdeqp Singh (1979), 
1 Oh. D. 798, 0. A. 

(A) 84 ^w. 1, stat. 6; 1 Edw. 3,‘ stat 1, a 8 ; 26 Edw. 8, stat 6, 0. 7 ; 7 
Bio. 2,0. 8: ICanwood, Forest Laws, 6 th ed., pp. 432—439, 

! V) Sdeot Pleas of theJEVnrest (Selden Society), pp. 44—63,126—128. 
k) Ss. 47,48. 

Ss. 1, 3. ‘ 

m) Selmt Pleas of the Forest (Selden Society), i^. xciv.—xevi. 
n) /Ud., pp. Xovii, zeyiii. 

0 ) lUd., m. cL—ovb Some aooonnt oi these perambnlations is giymi in 2Z. 
V-. BodteyJJmbihUanU) (1667), Hard. 437, 436. 

(jp) 1 Edw. 3, stat 2, 0 .1. 

SeeBiix'W.'Jonea’Btyertsatpb.266—998fortheeyrelaSsithaliirein 1038! 
WsM oompaxe Gardiner, Hhdoiy of EngUaid, yii., p» 368! yfii., pp. 77, 86, 2^ 

.’M 16 Par. 1, JO. 13. 

ti) ,«<)q. Inst 838, sot. - v 



Pabt yn.'^tBE ^ fss caoim. 




to«&ted in seeing that the benste of &e forest did not into 
these distriets (t). 

861 * £7en before the serenteenth century the forest organiiu^ 
tion was in a state of decay. In the course of that centni^ :ld)b CVM 

process of decay was accelerated. The courts of common law ln^* 

su]»rviBed the proceedings of the forest courts (u), and limited their |- 
jiii^iotion(jB). Eyres were seldom held^); and the cessation oraSSet 
of the'eyre meant the collapse of the whole system* as upon it fomna 
the proceedings of all the lower courts depended (a). 

Such parts of the old organisation as remain are now regulated 
by statutes of the nineteenth century. In 1617 the offices of 
warden* Chief Justice and Justice in Eyre of the forests were 
abolished (b); and in 1829 the powers of these officials were vested 
in the First Commissioner of His Majesty’s Woods, Forests, and 
Land Beveuues(c). Large powers over existing forestal officers 
and over disputes as to forest boundaries were given to the Commis* 

Bion(d), and the jurisdiction of the Court of Attachment was regu¬ 
lated (e). But it was provided that the Crown could always have 
recourse to the ordinary law and the ordinary courts, if it saw fit (/). 

In 1832 the powers of this Commission were handed over to the 
Commission of Woods, Forests, Land Bevenues, Works and Build¬ 
ings (jf). When, in 1851, the Commissioners of Woods, Forests, and 
Land il^venues were separated from the Commissioners of Works and 
Public Buildings (/i)the greater part of the control of the forests was 
banded over to the former Commissioners (i)* Their control is subject 
to numerous local Acts passed to deal with particular forests (ft). 


(<) Ifanwood, Foroat Laws, 5th ed., pp. SOS—398; Coke tells us, 4 Co. Inst. 
304, that these rancors have used to prevent unlawful huntiug and hunters of 
the Sing’s deer withm the purlieu, as in the night or at Tinseasonable deer, or 
killing of tho king’s deer by no purlieu men, hue unlawful hunters or the like, 
siioh as should not take advanta^ of their own wrong both to the Song and 
the purlieu men.” 

(u) 4 Co. Inst. 290, 294, 297. 
m Lovdace’a {Lord) Case (1689), Comb. 150. 

M Manwood, Forest Laws, dth ed., pp. 161, 162. 

ifl) Ibid., at p. 505, he says, "By the laws of the Forest all the proceodioge 
of those courts for the greatest ofienoes done in the Forert ate as nothing unul 
Bueh time as Aev are presented to tiie Lord Justice in Eire of tho Forest ai tito 
Justice foat”; for on eyre held at the md of the seventeenth century,- see 
X(urtit, Life of Lord Eeepw Guilford (Jeseopp’s ed.},i, pp. 57,58; 3 BL Com. 73. 

! ) 57 Geo. 3, o. 61. 

I Crown Lands Act, 1829 (10 Geo. 4, o. 50), a 95. 

) Ibid., ss. 14, 94, W. 

\ Ibid., sa 100—102. 

') Ibid., sa 103,104. 

I Crown Lands Act. 1832 (2 ft 8 Wm. 4, o. 1). 

) Grown Lands 1861 (14 ft 15 Viet, a 42). 

I By the Crown Lands Act, 1666 (29 ft 80 Yiot. o. 62), a 6. The duties and 
, powers of ttsnsgfltoent and all other duties and powers eocereised by tiie Oom- 
misiiaMn at ^ToodeielBtive to the forestal xii^ts and intsniteQf the OSiown in, 
to, o! over that portion of Walthna Fmeat uanalfy eaUeft%giiig-EQrtnt, after 
, thaftlstBeoeniMr, ItOO, were tranaferred to the (kuiuiiWphara edWoika; for 
'ntteateti^fhlamigteEM^gaad WalthmFoi«efa^4»0«ote{]^jib^ , 
Cw The local atonitea relating to the royal fosesta now » ntne are aa 


The local atotatea 


ig to the royal fosesta now in are aa 


AliesBblM1612} 52 Qeo. 8, e. 72; (1855) 18 ft 12 Tipt. o. IfU. 
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882. The CommiBsioners of Woods have .power to grant leasM 
for a term not exceeding thirtj-one years of any part of the royal 
forests for the purpose of making a railway, tramroad, or inelined 
plane, or for erecting a steam engine or other works or machinery, 
with a licence in such lease to make or erect the same, and to raise, 
get, and carry away stone, slate, coal, ore, or marl in the rc^al 
forests (1). 

But no such lease or licence may be granted where its use would 
interfere with or abridge or prove inconsistent with the exercise of 
rights vested in certain companies established by statute (m) without 
their previous consent and concurrence (n). 

All leases granted under the authority of the Crown Lands Act, 
1829, of parts of the royal forests may be either in the form set 
out in the schedule to that Act or in any other form which the 
Commissioners may deem moro expedient (o). 



Drocknock—(1812), fi2 Qoo. 3, o. IGl; (1815), 55 Geo. 3, c. 190; (1818), 
58 Geo. 3, c. 99. 

Doru—( 1607-8), 19 & 20 Gar. 2, c. 8 ; ('1808), 48 Geo. 3, c. 72 ; (1819), 59 
Goo. 3, c. 86; (1836), 6 & 7 Will. 4, c. 3; (1837-8), 1 & 2 Viet. c. 42 ; (1837-8), 
1 & 2 Viet. c. 43; (184!'), .i 6 Viet. c. 48; (1642), 5 & 6 Viet. o. 65; (1845), 
8 & 9 Viet. 0 . 118, a. 13; (1852), 15 & 16 Viet. c. 62, a. 1; (1855), 18 & 19 
Viet. c. 16; (1861), 24 & 25 Viet c. 40 ; (1866), 29 & 30 Viet. o. 62, a. 5 ; (1866), 
29 & 30 Viet. c. 70; (1871), 34 & 35 Viet. e. 85 ; (1883), 46 & 47 Viet. o. Ixxxvii.; 
(lOOi), 4 Edw. 7, c. mvi.; (1906), G Edv. 7, c. cxix. 

Dulamoro —(1855), 18 & 19 Viet. o. 16; (1856), 19 & 20 Viet, a 13. 

Eppiuff—(1866), 29 & 30 Viet. c. 62, a. 6; (1871), 34 & 35 Viet. e. 93 ; (1872), 
35 & 36 Viet. e. 95; (1875), 38 & 39 Viet. c. 6; (1878), 41 & 42 Viet. c. eexiii .; 
(1880), 43 & 44 Viet. e. oxxx. 

Exinoor->(1814-5), 55 Geo. 3, c. 138. 

Hniuault -(1851), 14 & 15 Viet. c. 43 ; (1858), 21 & 22 Viet. o. 37. 

Isle of Man^(1865), 28 & 29 Viet. c. 28. 

Now—(1790-1800), 39 & 40 Goo. 3, o. 86; (1801), 41 Geo. 3 fU. K.), o. 108 j 
(1806), 48 Geo. 3. o. 72; (1810), 60 Goo. 3, c. 116; (1812), 52 Geo. 3, o. 161; 

. " ‘ .. ' a. 13; (1849), 12 & 13 Viet. 

16 Viet. 0 . 62, a. 9; (1854), 
:(1866). 29 &30Viot.c. 66; 
(1877), 40 & 41 Vici. c. exxi.; (1879), 42 & 43 Viet. o. cxdv.; (1863), 46 & 47 
Viet. 0 . Ixxxvi. 

Sulooy—(1825), 6 Goo. 4, o. 132; (1855), 18 & 19 Viet. o. 16. 

Sherwood—(1816), 58 Geo. 3, c. 100. 

Sileton—(1824), 6 Geo. 4, o. 99. 

Waltham—(see also Epping, intpra) (1849), 12 & 13 Viet. c. 81. 

Whichwood—(1852-3), 16 & 17 Viet, o. 36 ; (1856', 19 & 20 Viot. o. 32. 

Whittlewood-K1824), 5 Goo. 4. c. 09; (1853), 16 & 17 Viet. o. 42; (1854-5), 
18 & 19 Viot. 0 . 16. 

Windsor—(1813), 53 Geo. 3, o. 158; (1815), 55 Geo. 3, o. 122; (1816), 56 
Goo. 3, 0. 132. 

Wooknex—(1812), 52 Geo. 3, o. 71; (1855), 18 & 19 Viet. o. 16; (1855), 18 
dk 19 Viet. 0 . 46. 

(f) GrownLandaA^t, 1829(10G^. 4,e. 50), 8.97. These leases are to be made 
tinder guoh modifications and restrictions, for snob yearly rent, and upon snob 
terms and conditiona as theGommissioners of Woods may deem expedient As to 
the powers of 'leoaiDg contained in tbs Crown Lands Act, 1702 (1 Aim. o> 1; 
Btat. 1, e. 7, Buff.), see p. 147, anfs; as to the prorisions generally rela&g to 
mines and quanies nnder forests, see title Mzuxs, MihbbaIiB, AND Quaaubb. 

(m) 40 Gm.3i o, olviu.; 40 Geo. S, e. din. These statutes refer to the makaag 
and niuntaiiiing of nitways and tramrosds in the Forest of Lsaa and ploosa 
adjoining tberswo. 

(•) Grown Loa^ Act, 1829 (10 (3eo. 4, o. 50), s. 07. 

(o)/Md., t. 99. 
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The Grown has no right to interfere with the vesting of A Grown -Bm*. a, 
lease in a trustee in bankruptcy (p). SarfeniletM 

383. In all cases of purprestures or encroachments in the aiiahigtm 
royal forests which appear to have been inclosed or used and drown 
occupied by the persons then in possession, or under whom the same Lands, 
are claimed to be held without any effectual interruption on the fnmrrnintlon 
port of the Grown for a period not less than ten years, the Com- for " SSiT 
missioiiers may make satisfaction or compensation in money in qnahiug- 
consideration of the removal, abatement, or resumption of such 
encroachment or purpresture, or may grant to the persons in 
possession thereof a lease for a term not exceeding three lives or 
thirty-one years either of such encroachment or purpresture, or any 

other part of the forest in lieu thereof, as may appear to them 
reasonable and proper (q). 

384. The Commissioners may contract for the sale or exchange Commit. 
of and dispose of, either by way of sale for a money considera- 

tion or by way of exchange for other lands or hereditaments, with oarWa'liadt 
or without giving or receiving a sum of money for equality of la fomti. 
exchange, any part of the poBsessions and land revenues of the 
Crown (r) consisting of land not suitable for the growth of timber 
in the royal forests wholly' or in part surrounded by, intermixed 
with, or contiguous to other lands not the property of the Grown, 
and waste or other lands in the royal forests which do not exceed 
in value in any one instance the sum of £1,000, or rights or 
interests of little value to the Grown, which the Crown has (s) over 
land in the royal forests the property of the subjeots of the Crown, 
or rights of forest, free chase, and free warren in or belonging to 
the royal forests independent of, and not being appurtenant to, any 
existing manor or lordship (t). 

385. Surveyors of turnpike roads or highways, or any other Cmvel at% 
persons, may not di get, or carry away stone or gravel or other 22k^*** 


(p) iZa Thomas, Kx parte Commiaaionere of Woods and Forests (1888), 21 
Q, B. D. 380; Dean Forest Amendment Act, 1861 (24 & 25 Viet. o. 40), ss. 1,4. 

{q) Crown Lands Act, 1829 (10 Oeo. 4, c. 60), s. 06. In suoli leases the 
annual rent to be paid to the Crown is that which to the Oommissionerd of 
Woods may soem reasonable and proper {ibid,). This provision is xepoalod, as 
regards purprestuxes in the Forest of Dean in the county of Gloucester, by s. 14 
of the statute I & 2 Viet. o. 42. But all the provisions of the Crown Lands 
Aot, 1829, as regards encroachments or trespasses made, or from the 27th July, 
1838, to Im made or ooutinued in the said forest, are to remain and be in full 
force. 

(r) To which the Crown Lands Aot, 1829 (10 Geo. 4, e. 60), relates. 

(sj The rights and interests which, the Crown had on the 19th June, 1829 
(the passing of the Crown Lands Aot, 1829), or may have suteequently to that 
date. Ae to the application of moneye received hy the Gommiesioneie of Woode 
in respect of any sales, ezehonges, or leases in any of the royal foreets, see 
p. 127, ante. 

(t) Such sales and eschangee to be oarried into efflect aediieeted WtheOfowa 
lanuAot, 1829, xeeneet to o&er parts of the land zertfcnies of the Grown 
to wUohdooh Aot relates (<Nd., s. 98). As to aolee geneiilly of Otenro knds^ 
seep. 167, ante; and as to exohangas, aee p. 169. ants; os to raetcutione on 
■alee, InaBne, eiid exchanges of toreni, parks, end ehesoaipi Baglaiid 
•• we p. 167, onls. 
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Gonstit^I^kai<-^w. 


tenr. i. uuftterials for fbe making or repairing of niads or wayt* or for atty 
' Ba rtolf^ d other purpose, in or from the forests, woods, or woodlands of ^ 
Crown without the eonsent in writing of the CommiseionerB ^). 

H|lHI|||'trOlD 

386. Donbtfal or disputed rights or claims of the Grown to 
l*>gds. forestal rights may be adj usted or settled by the Oommissioners, 
consent of the Crown, and by warrant from the Treasury ( 4 ?). 

887. The Military Lands Act, 1892 (y), does not authorise the 
Oiown, taking of land in the New Forest, and does not give power to the 
N«w tomb— Commissioners to grant or lease or give Ucences over such land. 

MlUteiy 

Ludi Act. 888.^ The Commissioners, with the aroroval of the Treasury, may 
Liooncef to grant licences to any person to hunt, hawk, fish and fowl on and 

huiteto. oyer any parts of the New Forest and Forest of Dean the soil and 

freehold of which is vested in the Crown subject and according to the 
provisions in force relative to licences by the Commissioners (a). 


Oane Aet 889. The Game Act, 1881 (6), doiits not defeat or diminish any 
to reservation, exception, covenant, or agreement prior to the 5tn 
•fuot righto. October, 1831 (c), contained in any private Act of Parliament, deed, 
or other writing relating to the game upon any laud, nor prejudice 
the rights of any lord or owner of any forest, chase, or warren, or 
of any lord of a manor, lordship, or royalty, or reputed manor, 
lordship, or royalty, or of a steward of the Grown of a manor, 
lordship, or royalty appertaining to the Crown (d); nor does it alter 
or affect the prerogative rights or privileges of the Crown, or the 
powers or authorities vested in tne CommissionerB in the forests 
^ the Crown, or tiieir boundaries, or in the appointment of 
stewards, gamekeepers, or other officers of the forests, parks, or 
chases, or of any hundred, honor, manor, or lordship being part of 
the possessions and land revenues of the Grown, or certmn other 
rights, privileges, or immunities in such forests etc., or the rights 
or privileges of persons holding under grants or purchases from the 
Grown; nor does it give to lords of manors or other persons within 
forests or their boundaries any privileges, rights, or powers which 


(tf) Onnm Lands Act, 1820 flO Gtoo. 4, 0 . SO), a 106. This flection was 
repealed in poit (to *' pawing ol tlii» Act ”) 1>7 the Statute Law Berision ^ 0 .2} 
A^ 18S8 (61 & 62 Vich o. 67), but the npeal does not affect the a,bove 
fltat^ent. 


See p. 166. ante. 

1 66 A 66 Tiot. 0 . 43, fl. 24; and ee^. 202, poet. 

(a; Grown Lands Act, 1866 (29 & 30 Viot. o. 62), s. 6; in zeroise ol any 
9wen hy law vested in snoh Ootauniesioneits to grant liomees to hunt, hawk, 
ih or fowl •or over any lorest belonging to the Grown and under the 
management <n snoh GoipmusiouerB. No anbh lioenoe (^wates ae a leefle or 
Jamtoa notwithstanding anything oontained in the Aet. 8. 9 of the New 
Forest Act, 1861 (14 A 16 Yiot. e. 76), empowering the Grown to gwAl 
lioenoes to mort ov«r the New Forest; u rep^ed by this Act. Zlie other 
stabutee relaang to tiie New Foreet end the ForeBt of Dm ere stated in note (b), 
p. 186, onto. - - 

(6) ldk8Waj.4,o;8ai , • . V 

''fv fej Ike dSte of tbepaMutt of tee Geme'Aet, 1631(1 A AWUl 4, & 32k 
"'■l)8*I6fiL,»fl. 8. A» to tee pNvieieiie yelatmg to the gene gflnendlyr> sii 
titeiGAia. V. ' 
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they did not posaesB or to which they wore not entitled befole the 
October^ 1881<«). 

890. The lord or steward of the Grown of every mamw, !oidllli|p» 
or royalty has the right of killtng the game npoh the was^ or 
commons within each manor, lordship, or royalty, and to authoriee 
persons who have obtained an annual game cartifioate (g) to enter 
upon sodi wastes or commons for the purpose of pursuing and killing 
the g^e thereon (k). 

A right of lopwood (i) lying within a manor cannot be created 
by custom or prescription, or otherwise than by Grown grant or Act 
of Parliament (k). 

Where waste land had been allotted under an Inclosure Act, 
and in resp^t of it a prescriptive claim was made to a right 
of common in the waste and to a right of pannage in the open 
woods of the New Forest, the claim was disallowed, as it could not 
have had a legal origin in a grant from the Grown (1). 

Owners and occupiers of lands, as against the lords of the several 
manors m the forest, are entitled to common of pasturage for 
cattle, levant and couchant, on their respective tenements over all 
waste lands of the forest, and inclosures of such lands will be 
restrained (m). 

A commoner who objects to the proceedings of the owners of 
the forest and destroys their notice boards may be convicted*before 
justices (n). 



guwee'' 

VUtMOt 

Croim 


lopwood. 


PaatongOk 
rlgbt of. 


DestTOYlng 

notioo DOHda 


(e) The date of the paaeini; of the QniOe Act, 1831 (1 & 2 Will. 4,^ o. 82^; but 
Budi joeroMtiveB, iminuuitiee, priTilegeo, riahte, and powen temaiu aa if euoh 
Act him not been paeeed. The provisionB of the Game Act, 1831, as to tteepaasen 
do not (inter alia) apply to gamekeepers appointed within the limits of free 
warren or free charo, nor to lords or stewards of the Grown of manors, lordships, 
or royalties, or reputed manors, lordships, or roy^ties, nor to gamekeepm 
appointed by such lords or stewards within the limits of aucih manor, lordship, 
or royalty itUd., s. 30). And generally, as to trespassers in search of game on 
Crown lumas, see ibid., as. 30—36. 
f/} Or reputed manor, lor^hip, or royalty. 

The term " gamo certificate ” means a licence to kill game under the 
proTisions of the Gmne Licences Act. 1860 (23 & 24 Yiot. o. 90). 

(A) Ghune Act, 1831 (1 & 2 WiiL 4, c. 32), s. 10. The Act .does .not 
afmt the rights or privileges which, lofds of manors, lordships, or royalties, or 
reputed manors, lotdriiips, or royalties, or stewards of the Grown of manors, 
lordships, or royalties, betonging to the Omwn had before dth October, 1831 (the 
date erf the possmg of the Act), exeroued over such wastes or oommone. 

(i) That IB, a right for the inhabitants of a parish to Ic^ for fuel the brandieB 
of trees growing upon the waste lands erf a manor at oort^ times of the year. 

(IQ OhiXton y. London Chrparation (1878), 7 Ob. D. 735; WiUuifialo v. 
iitmand (1667), L. B. 3 Eq. 103; as to presumption from proof of user by 
inhabitsmt^ see Rivera (Lord) v. Adam$ (1878), 3 Ex- D. 661 1 Qoodmem v. 
BoUath OorporaHon (1882), 7 App. Gas. 633, 637; os to the luht of cutting 
brakes, litter eto., woo Do la Wan (fihrl) v. MUet (1881), 17 ^ D. 035, ana 
VL, p. 484. 

(1) V. Nets Norerf CmmitoUmr (1806), 18 0. 6^^ .. 

(i»)'filaiiMrs Om/H^oohuen y. Cflam (1874). ^ B. 16 7 Oh. 

'-Ann. 406; and see JElomrd v. Maitland (188% 11Q. B.; rntpoto Ckm- 
ySmmoro of Otto of .Lunioin v. Oeflotiy (1OT6). 3 01^ l).,61C^^,to the 
trapflmof BUfScieiicy of ooBunonwlisM no dsiernad.bM.^WM^ the waste 

iKinwiind, Vanok Laws,Si ganoe Mnufli* . 

(») B. r> AlboeA Be forio CkBtoa (1678), 67 lu T. 626. 
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091 Ashdown Forest, also known as Lancaster Great Fork, in 
Sassez, of which the Grown was seised in right of the Lnchy of 
Lancaster, except during the period of the Commonwealth, was 
disafforested by letters patent of King Charles 11. and by him 
granted in 1677 to the Earl of Dorset and others. The right of the 
commoners over a certain portion of this forest is limited to common 
of pasturage and herbage, and does not include the right to cut and 
carry away the brakes, fern, heather, and litter growing therein, 
but such right can be acquired by prescription (o). 

392. Disobedience to an order of the Epping Forest Commis¬ 
sioners made under the Epping Forest Amendment Act, 1872 (p), 
has been held to be a misdemeanour at common law (q). 

393. The award of the Commissioners relating to the extent 
of the forest of Hainault, the allotments to the Crown, fuel 
assignments etc., are set out in the Hainault Forest Act, 1858 (r). 

394. No part of the New Forest in the county of Southampton, or 
of the Forest of Dean in the county of Gloucester, is laud («) subject 
to be inclosed under the luclosure Act, 1845 (t). 

(12) Osborne EstaU. 

393. The Osborne estate in the Isle of Wight now forms part 
of the hereditary revenues of the Crown and has ceased to be part 
of tho private estates of the Sovereign (a). 


(o) De la Warr {Earl) r. (1881), 17 Ch. D. 53 j. As to presumption at 
Crown grants generally, BeoYnl. VI., p. 483; Dawson v. M'Groggan, [1003J11. B. 
92 (lost grant ptesnuied). As to prescription generally, see title Baskmsnts 
Atm FuonTB k PnsirnnB. 

(«) ,35 & 35 Viet. c. 95, s. 5. 

(y) A V. WaUerr (1875), L. B. 10 Q. B, 356. 

M Ee Hainault Forest Act, 1858 (1861), 9 C. B. (n. S.) 548 ; as to extents 
and surveys being admissible, see p. 198, post. 

(s) Land subieot to be iuolosed under the Inclosuro Act, 1845 (8 & 9 Viet, 
c. 118),is described in s. 11 of thatAot; see title Oi'iax Stkoza akd BEGaEA.Tioir 
GliOOMDS. 

(/) Ibid., B. 13. This section, so far as relates to the portions of the Forest 
of lioan called Walmoro Common in the parish of 'Wostbury-on-Fiovem and the 
Boaroe Oommon in tho parish of Seunt Bnavels, is repealed by tho Dean Forest 
(Walmore and tho Boarce Commons) Aot, 18G6 (29 & 30 Viet. o. 70). The 
powers of the Inclosure GommissionerB are now transferred to the Board of 
Agricultare and Fisheries; see note1(a^, p. 170,onte. The indosure (and the 
provisions fur that purpose) of'Ihe various fore^, or ports of idiom, ore dealt 
with under the local Acts wliioh are enumerated in note (A), p. 183, atUe. The 
other statutes relating fo the Now Forest and the Forest of Bean are set oat 
in tho same note. 

NewdForest.—A tabular arrangement of the admeasurement and value of 
manors and other landed property within and adjacent to the New Forest at the 
time of Edward the Comessor, and after the afforestation by William ^ 
Conqueror, will be found in Lewis on Forests, 1811 ed. 2 Tq>. 173 tt seq. 

(a) Osborne Estate Aot, 1902 (2 Edw. 7, c. 37). The Grown Lands Aots, 
1829 to 1894, appW to the Osborne estateii hat ports of the estate axe ludev 
the management of the Oomnussioners of Works as if it had been committed 
to their management under s. 22 of the Grown Lands Aot, 1851 (14 & 15 Viet, 
0 .49}; and axrangements may at any time be made, with the oonsent of 
Xresinuy, for placiug any part of the Osborne estate under such managNOMit 
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(13) MisailaneouM. 

(a) Agricuiftirttl Boldinga and Small Hdtding$ and AlMmenta. 

396. The Agricalfcar&l Holdings Act;, 1908 (6), applies to land 
belonging to the Grown in right of the Grown. 

For the parposes of that Act the Commissioners of Woods, or 
other the proper odicer or body having charge of the land for the 
time being, or, in case there is no such officer or body, then such 
person' as the Crown may appoint in writing under the Koyal 
Sign Manual, represents the Crown and is deemed to be the 
landlord. 


faor.s. 

Bwmdflnd 

Beietaitfi 

•ilsbitf 

Groiiii 

Linds. 

Agrieoltaial 

Holdlngi 

1908. 


The power of the Treasu^ to direct the cost of certain improve* 
ments to be charged to capital and repaid out of income (c) extends 
to any compensation payable by the Commissioners in respect of an 
improvement comprised in Part I. or Part II. of the First Schedule 
to the Act(d). 

Any compensation payable by the Commissioners in respect of 
an improvement comprised in»Part HI. of the First Schedule to the 
Act (s) is to be paid as part of the expenses of the management of 
the land revenues of the Crown (/). 

In the case of a holding in respect of which it is agreed in writing Hukat 
on or after 1st January, 1896, that the holding is let or treated as 
a market garden, the provisions of the Act (g) apply as if the 
improvements comprised in the Third Schedule {h) to the Act were 
comprised in Fart 111. of the First Schedule to the Act, provided 
that, in the case of Crown lands, compensation in respect of an 
improvement comprised in paragraphs (1), (2), and (5) of the 
Third Schedule must be paid in the same manner and out of the 
same funds as if it was an improvement comprised in Fart 1. of the 
First Schedule (t). 


or for withdrawing any part from such managoment as appears convenient at 
the iimo. 

As a momoriol to Her late Majesty Queen Yictoria, the ComnussionerB of 
Works are directed, during His Majesty King Edward 'Vll.’s pleasure, to 
preserve, so far as may bo, m its prosont condition, and keep open to tho public, 
in such Tnannm and on Such terms os tlie Commissioners, with tho approval of 
the Sovereign, determine, sucJi part of OsWue House as appears to nave bton 
in tho personal occupation of Her late Majesty; oortoin diroctions are given in 
the Act as to the rest of the Osborne estate. 

The Act operates to discharge the Osborne estate from all limitations, powers, 
and provisions to which it is subject; but does not affect any of the land rssoiTod 
for ^ private use of members of the Boyal Family, or any grant or loaao 
existi^ on 18th December, 1902 (the date of the commencement of this Act), 
and aimetiug any part of the Osborne estate. 

(6) 8 Edw. 7, 0 . 28. As to agricultural holdings generally, see title 
Aobioultuhe, Yol. I., p. 237. 

e) Crown Lands Ac^, 1866 (29 & 30 Yiot. o. 62), s. 1. 

a) See title AomouunmE, Yol. L, p, 258, for these improvements. 

s) See title AaBtoiii.TDBE, Yol, 1., p. 261. note (k). 

(/) 8 Edw, 7, 0, 28, s. 37. As to me application of this Act to land of the 
Dnwy of Lancaster, seo p. 235, post; and to land of the Dodhy of Cornwall, 
p. 255, post. 

(a) 8 Edw. 7, o. 28. 

^ See title AaBioumuBS, YoL I., p. £69. 

lO Agri^torol Holdinga Act, 1908 (8 ]^w. 7, o. 28), a 42 (1) 0L) (a). 



191 


ComrmmoNAL Ikw. 


Ban. % !the Oommissioners, with the ooneent of the Treaanxy, may leasa 
Bibirmdend land belonging to the Crown to a ooonoil for the purposes cd small 
I holdings or allotments for a term not exceeding tbi^-five years, 

either with or without a right of renewal of the tenancy for a tonn 
of not less than fourteen or more than thirfy-five years (^). 

(b) Bridgu. 

897. The Ckanmissioners may (0 convey to a bridge autihority (m) 
willing and able to accept such a conveyance, bridges (n) and land 
required for widening or improving them, either unconditionally 
or subject to conditions and terms, as may be agreed upon betwera 
the Commissioners and the bridge authority, notwithstwding any¬ 
thing in the Grown Lands Acts, 1829 to 1894, to the contrary (o). 

The Commissioners when in occupation of a bridge as-servants 
of the Crown are not liable to be rated to the relief of the poor, 
although authorised to take tolls (p). 


Rm^ll 

hiddlngiud 

Gomiiili- 
rioneif xutj 
oauwf 
bridgML 


(<j) Churcha, Partonagtt, Hotpitaia, Cenuteriea ele. 

Sites fur 898. The Crown may by deed or writing under the Great Beal, 
chucheB etc. or under the seal of the Duchy and County Palatine of Lancaster, 
give^ grant, and vest in persons, or bodies politic or corporate, and 
weir heirs and successors respectively, lan^ or tenements within 
the survey of the Exchequer or of the Duchy of Lancaster (not 
exceeding five acres in one grant) for erecting, rebuilding, repairing, 
purchasing, or providing a church or chapel, where the hturgy and 
rites of the Church of England are used or observed, or a mansion- 
house for the residence of a minister officiating in such church etc.,' 
or for outbuildings, offices, churchyard, or glebe for the same, the 
consent of the or&iary being first obtained (q). 

Such a grant does not override any customary rights other than 
rights of common and manorial rights of a like nature, and there¬ 
fore does not affect a customary right to a part of the waste, such' 
as a village green (r). 


For 


and 


(fe) Small Holdings and Allotments Act, 1908 (6 Edw. 7, c. 36), a. 40. 
Allotments, see that title, Yol. L, 331; for Sm^l Holdings, see that title. 

fl) Under and in accordance with the Grown Lands Aot^ 1829 to 1894, 
noTwithstanding anything in those Acta. 

(m) For the pnri^s of a. 6 of the Crown Lands Act, 1906 (6 Edw. 7, o. 28), 
the expression bridge authority ” means any local authori^ haring the duly 
of the care and maintonance of Imdges, and * ‘ bridge ” indudea the approaches 
to and abntmeuts of a bridge {Aid., a. 6 (2)). 
fn) Under the management of the Gonmusaionera of Woods. 

(o) Ihid,, a. A As to bridges generally, aee title HzaHWAVS, Sibkets akd 
BmnaBB. 


(») B. r. McVcrnn (1868), L. B. 3 Q.B. 677, Ex. Oh.; Graham ▼. WerJ^ 
Oommiaiionen, [1901] 2 K. B. 781, 791. 

(g) Gifts for Cbunhea Act, 1611 (61 Geo. 3, o. 116), a. 1. The lands or 
tenements may •be so held by such persons eto. for thm purpoasa notwith¬ 
standing the Mortmain Aota or the Grown Lands Act, 1702 (1 Ann. o. 1; «bah 1. 
0 .7, BvoL). The Gifts for ObuTohes Aot, 1811, does not alter or amend spdh of 
the pzoriaions of the Gifts for Ghutobes Aot, 1803 (43 Geo. B, o. 108), as are not 
specially mentioned in the Act. As' to cttnirohes generally, see title Eoouk 
xusnos^ Law. Grants or indosuies of common made ^der the Gifts for 
Cbnrohes AjoL 1611 (and otimr Acts meni^ed in tibe schedule) are lestrieted 
^ithe Oommens Act, 1898 (62 ft 63 Viot-o. 30), a. 22, andBdi^ L; seetkle 
CmiMs. Yol.'r7.,'.atp. 610. 

(r) jPprita v. EadtHamcal Oommi$$iomHr$/rr JBngUmd (1672), L. B. 16 Eq. 61# 
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l!he prindpftl officer oi a pablio deportment holding jion4i-or 
henditamente (i) on behalf of the Orown, or otherwu».fo|(.the 
public use w we nee of stuffi department 
oonvey or release, either by vra,y of yoliintary gift or Of sede, tO tlm^ 
GoTemors of Queen Anne's Bounty, in w simple or oi^wis^ 
Buoh lands or hereditaments to be u^ as parsonages or residmioea 
for incumbents of benefices, or the outbuildings, yards, gardens, <x 
their appurtenances, or as sites or for enlarging sitm for the same {ay# 

899 * The Lord Chancellor («) may sell and convey the advov- 
sons of certoin livings (a) in the manner, tot the considerations, and 
subject to the regulations of the Lord Chancellor’s Augmentation 
Act, 1868 (b); and may direct that part of the purchase-money of an 
advowson, but not exceeding the sum of £600, may be applied for 
the purpose of purchasing, building, or rebuilding a parsonage 
bouse on the living, but an equal sum must be paid for the same 
purpose by the incumbent or owner of the advowson (e). 

400 . Donations of money for religions or educational purposes 
connected with land under the management of the Commissioners; 
or for the purpose of a hospital, infirmary, or cemetery, may be 
made by them, with the consent of the Treasury, out of the income 
of the land roveniies of the Crown (d). 


Messoages, buildingB, lands, tenements, or heteditoments. 

(f) As to ower persons, corporations oto., authorised by the Forsonagos Act, 
1866 (28 & 28 Viot. o. 69), to oonrey bonses and lands to suoh goreruors W 
vay of gift or sale for parsonages, and as to the prorisions generally, see titM 
EoauBBiAsnoAL Law. 

(u) Qifta for Churches Act, 1811 (51 Oeo. 3, o. 115), s. 4. The assurances 
may be made according to the form contained in s. 20 of Queen Anne’s Bounty 
Ao^ 1838 (1 & 2 Yict. o. 20), or as near to it as the case may odmit, or in any 
other form \rhioh the GoTemors may approre; but no such aasuranees from tbe 
same body or persons otherwise thw umn a sale for fair value may comprise 
(including the site of buildings) more than one acre, and upon assaranoes by 
way of sue tho purchase-money may be paid to the vendors or os they appoint, 
ana their receipt is a sufficient discharra. In the case of a sale for more t^ 
£20 by a tenant for life or other person imving only a porl^ estate, the pur. 
obase-numey must be paid to and applied by two trustms in manner provided 
by B. 71 of the Lands Clauses Oonswdation Act, 1846 (8 ft 9 Yict. o. 18). ^ 
to the provisions of that Act, see title CoifFTTLSORY Fubohasb ov Land and 
C oifVBHSATiON, Yol. YI., p. 1. Thopower of theCrown to grant ground for the 
site of a church or chapel, cemetery or burial ground, or for the xesidenoe of a 
qaritual person who may serve sndi church or chapel, or for the site of a 
pwodiial or district school, to an amount not exceeding Are acres, under Cie 
Crown Lands Act, 1829 (10 Ctoo. 4, o. 50), s. 45, was repeiwd by the Grown Lands 
Act, 1894 (57 ft 58 Yiot o. 43), s. 5 (1); see also the Grown Lands Act, -1885 (48 ft 
40 Yiot. & 79), s. 6. 

(a) The tern ** Lord Chancellor ” indudea the Lord Seeper and Commissioner 
of the Great Seal (Lord ChanceHot’s Augmentation Act, 1863 (26 ft ^ Yict 
a. I20)jj». 37). 

ifo) The advowBons menticmed in this Act axe those of the several livings 
inmuded in the First Schedule to the Act, which, so for as it related to oagrtam 
nomsd hon^oes, was repealed by the Statute Law BevisioD Aot» 1S83 (50 Yiot, 
0.14), 0 .1, and SohedalB. 

iCfy 00 ft 37 Yict. 0 .130, s. 1. ^ 

fs' nid.,B.B. 

(a) Crown Lands Act, 1694 (67 ft 68 Yict o. 48), s. lu .This McfiMO lepeolod 
«rjl6 ol the Ocown Lauds 1833 (10 Geo. 4, a. to), sad bs. 3-^ of the 
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(d) C<^keid$, 

401. The CommiBsioners of Woods, with tho eonsenl of the 
Treasury, may contract for and purchase lands or hereditaments of 
copyhold or customary tenure which adjoin to or are intermixed with, 
or desirable to be held with, freehold hereditaments vested in the 
Crown («). Lands so purchased are to be surrendered and vested 
in trustees for the Crown (/}. 

402. The legal estate in hereditaments of copyhold or cus¬ 
tomary tenure is not vested in the Commissioners, but the Crown 
is still lord of the manor (g). 

403. When the freehold of copyhold or customary tenements 
of a manor belonging to the Grown is sold (h) by the Commissioners 
for the purpose of enfranchising such copyhold or customary 
tenements, or manorial rights parcel of a manor belonging to the 
Crown are sold by the Commissioners, the deed or instrument by 
which the sale is effected must bei enrolled in the court rolls of 
such manor (i). 

Upon such a saie by the Commissioners to n tenant (whether 
there has been a conditional surrender or not) the right of 
persons in copyhold or customary tenements or lands subject to 
such manorial rights under a will, settlement, mortgage, or other¬ 
wise, continues to attach upon the tenement or land as if the free¬ 
hold were comprised in, and had been devised, conveyed, charged, 
or otherwise disposed of by, the will, settlement, mortgage, or other 
instrument or disposition under which such person claims (k). 


Crown Lands (Scotland) Act, 1636 (5 & 6 Will. 4, o. 68), Buthoruing the grant 
of lands for ohurchos, cnapols, and other purposes. 

(e) Crown Lands Act, 1641 (6 Yict. o. 1), s. 6. 

If) Ibid., SB. 6,7. A declaration of trust together with an authenticated copy 
of me surrender and odinittanoe are to he enrolled in the Office of Land Bevenue 
Records and Eurohnents, and a minute or docket of tho samu eiiterod in tho 
office of such Commissioners. The provisions of the Crown Lands Act, 1829 
(10 Ceo. 4, 0 . 60), os to purchasing, selling, leasing, or exchanging any part of 
the possessions and land revenues of the Crown apply to lands of copyhold or 
crutomary tenure. As to the general provisions relating to copyholds, see title 
COFYUOLPS. 

(g) Ji. V. PowtJl (1841), 1 Q. B. 352 ; Jftirte y. Seymour {Lord) (1851), 13 Bear. 
254; Ery on Speemo iWformouce (1903 ed.), p. 110, Si<o also title Sfeoifio 
Pekforvanok. 

(A) Under the powers given by the Crown Lands Act. 1829 (10 Qeo. 4, o. 60), 
and, tanbU, by any suhs^uoAt statutes aifectmg tho same. 

(f) /bid., 8. 69. The enrolment is to he made by the stewai'd of the manor 
(or by his deputy) upon production to him of tho deed at instrument of sole. 

steward or deputy steward, having onrollod the certificate and receipt or 
other instrument, must attest tho same under his hand and i-eturn it to the 
purohaser. Th^rovioon as to sales by ths Commissioners of Woods (under the 
powers of the Grown Lands Act, 1829 (10 Qeo. 4, o. 60), and Acts amending 
it) to copyhold tenants for purpose of enfranchisement is amended by s. 4 of the 
Geowi landB Act, 1886 (48 & 49 Yiot. a 79). As to the onrolments of instru- 
uients for the pn^ose of preserving a record of enfranchisement of lands held 
of inonoiB vestra in the Grown, see p. 195, post. As to the general provisions 
jesproting the enrolment ct de^ and instruments relating to Grown lands eto. 
in iSn^and and Wales, see p. 171, ante. 

(4) uown Lands Act, 1 M6 (48 & 49 Yict a 79), s. 4. The Copyhold Acts, 
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Th« pnndiaBer in such & case may mortgage the fee simple 
of the tenement or land to secure the payment of the pnrohase- 
money, costs, and interest {t). The mortgage has priority over all 
mort^ges, charges, and inonmbranoes weoting the land except 
tithe commutation rent-charge and statutory charges or rent- 
charges for drainage (m). 

40^. For the purpose of preserving a record of enfranchise¬ 
ments under the Copyhold Act, 1894 (n), of land held of manors 
vested in the Crown, the keeper of the records and enrolments 
must provide a book in which is entered u memorial of every 
deed of enfranchisement of such land, and of every grant of a rent- 
charge on the enfranchisement, and of every conveyance of land 
purchased with the enfranchisement money (o). 

'406. Where a manor (p) is vested in the Crown, in right of the 
Crown or of the Duchy of Lancaster, either in possession or in 


1852 (16 & 16 Yivt. c. 51) and 1858 (21 & 22 'Viet. c. 04), roferred to in tha 
maigiu to this section (s. 4), wore ^calod by tho Oji»yhold Act, 1894 (67 & 68 
Viet. c. 46), 8. 100, 8ched. IIL, with a proviso that all awards, deeds, orders, 
certificates, scales, instruinonts, charts, and ruut-chai^ca, iii)id& executed, 
(-ranted, created, or having ofleut nmlcr any eniictmout repealed by that Act 
should have effect os if that Act had not been juiasod. « 

(/) To the person advancing the same, his executors, administrators, and 
assigns. 

(fa) Crown Lands Act, 1885 (48 & 40 Viet. c. 79), e. 4. Tlic inoi-tg:ago maybe 
made edthoush the purchaser advances the money and has priority over nil 
mortgages, charms, and incumbrances affecting such land (except tithe com¬ 
mutation rent-imarge and statutory cliarges or rent-charges for dnunngo), 
notwithstanding tho priority in date or anterior title of such mortgages, char(;(is, 
and inoumbrances, but such previous mortgages, charges, and inoumbrances 
continue notwithstanding tlio mortgage imder this section. No such charge has 
priority over mortgages, charges, or mcumbrancea which at the time of tho 

S eeing of the Act (14thAugust, 1885) may affect the lands onfronchisod without 
0 consent of tho Hoard of Agriculture and Pishorios. 

(n) 67 & 68 Viet. c. 46. In the Act, unless the context othorwiso requires, 
the expressions “admittance” and “ eiirolniont ” inclndo every licence of any 
assurance and every ceremony, not, and nssont by which tho tenancy or 
holding of a tenant is perfected, and tho expressions “admit’’and “enrol’* 
have corresponding meanings (t'5td., s. 04). _ _ . 

(o) Ibid., B. 71 (I)- Tho memorial, whoro it is a conveyance of land, is to be 
aooomponied by a plan of tho land (ibid., s. 71 (2)). The memorial of any 
instrument under tuis section is to bo signed by one of tho parties {Und., 
B. 71 (3)). An ioslrument of which a memorial is roquirod to bo enrolled 
under this section docs not take effect until a certifloato nos boon written on it 
signed by the keeper of the records and enrolments (or by his deputy or assistant) 
that tho memoim has been lodged at such ofiico {•tind., s.^ 71 (4)); and such 
oer^cate purporting to be so signed is admissible as evidence of the facts 
stated in it (»^., s. 71 (5)). A copy of the enrolmout of the memorial is 
odmiaubia as evidence of too deed or instrumeut or facts referred to in the 
memorial (f^>, s. 71 (6)). The Treasury may direct what reasonable fees are 
to be for enrolmento under this section, and the fees are expenses of tho 
enfranchisement or purchase in respect of which the enrcdmont m mode (t&td., 
S. 71 (7)). For t^ w of fees on enrolment, see p. 138, ewfe. As to the provi- 
noDB geuerally relating to fees for enrolments, semuhes, office oopiea etc., to be 
paid m lenieot of Grown lands as the Treasury appoints, see Grown Lauds Act, 
1832 (2 ft 3 Will. 4, o. 1), s. S2, and pp. 135,172, ante. 

(p) Tbs expression “ manor” induaes a repots nunuv (Copyhold Act, 1694 
(•7 A68Vict:o.46),8.94}. 
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IRxv. s. i^mainder expectant on an estate less than an estate of 
’tanodend and either soli^ or in coparcenary with a 8tth|eot, afld C^* 
I BeremM musioners of Woods or the Chancellor and Oonncil of the Do^y 
of Lancaster, as the case may be, enter into negotiations' he the 
enfranchisement (q) of land (r) held of the manor, and cannot sgriM 
with the tenant (a) as to the amount of consideration money to j^ 
paid (6) by him for the enfranchisement, the Commissioners or the 
Chan^or and Council of the Duchy, as the ease may be, mc^ on 
the reqneet of the tenant, and on an agreement for the enfranehise>^ 
ment being entered into by them and the tenant, refer it to the' 
Board of Agriculture and Fisheries to appoint a surreyor to, 
determine the amount (c). 

Joint tenancy 408. A manor vested in the Crown, in right of the Crown, in 
pOBBession, remainder, or revereion, in joint tenancy or coparcenary 
with a subject, may, so far as regards the rights and interests of the 
subject and of the tenant, bo dealt with under the Copyhold Act, 
1894 (d), and its provisions relating to enfranchisements in manors 
vested in the Crown, in right of the*Crown, in remainder or rever> 
sion expectant on an estate of inheritance, apply so far as regards 
the share or interest of the Crown (e). 

VdantaiT 407. A manor and land held of the manor where vested in the 
enffiDcbtae* Crown, in right of the Crown, in remainder or reversion expectant 
on an estate of inheritance, may, with the written consent of the 
Commissioners of Woods, be dealt with (f) in respect to a voluntary 
enfranchisement (y). 


(}) The expresiiion “onfranchiBoment" iucludea (nnlnss the context othorwiso 
xeq|Uir(w} the discharge of freehold lands from horiots and other manorial rights; 
and “ heriot” includos a monov paymont in liou of a heriot (Coprhold Act, 1804 
(07 & 68 Yiot. 0 .46), s. 94). 

(r) " Land '* ineliidee an undivided share in land (iMd.), 

As to what tho pxptession “ tenant” comprehends, see title CoWHOUiS. 
To the Commissioners or to the Beceivor*Gtenoral of &e Duchy of Lanoastor, 
o case may he. 

(e) Copyhold Aot, 1894 (67 & 68 Viet. c. 461, s. 68 (1). On a reference being 
made under this section the Board of Agricuituro and risheries must appoint a 
maotieal land surveyor for tho purpose, and his award is final (ibid., s. 68 (2)). 
The expenses incidental to su^ rwrence oro to he treated as expenses oti a 
compulsory onfranchisoment at the instance of the tenant (ibid., s. 66 (8) 1. 

'd) 67 & 68 Viet. c. 46. 
e) Ibid., s, 70. 

'/) Under the provisions of the Ospyhold Act, 1894 (57 A 68 Viot. a 46), and 
Bubjeet to tho proviruona of a. 69 of tlmt Aot. 

(g) Ibid., B, 69 (1). Whon the consideration for an onfranohisement under 
thu seotion is a grm stim, it ia to he paid either to two trosteos appointed for 
the purpose, one Dy<ihe Commissioners of Woods and one by the person entity 
to the rents and profits of {ho manor, or into court to tho account of mftartB 
Grown and the person ao ^titled (Md., s. 69 (2)1. Money paid to trusteea or 
into court under this Motion is to he applied in the pnidiaao or redemption td 
the land tax affleoting the manor or other land settled ^to tile like usas as the 
manor, or ia the purchased land ia lee simple oonvenient to be held with 
Qinori OT in investment on Qovenuaent m real securities, or in iavestaaente & 
^ShUh tyustees are aathencad to iave^ (ibid., a. 69 (3)), the iaeome d sash 
j^m tment to be paid to thepenoaentitM to the teatoeadproAteof ^e maiiyr 

pmduMd .wifli ooniidsntiaB money under tiiia qr 
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OONSTITUTIOKAL XiAW. 


Biot. s. Oommissioners of Woods, and the trustee (o) is to be ^demnified 
Bniraidsred by them(p). 

BevwUSB (e) Orwm MUate Paving Act, 1851. 

gr ipin g 

Clown 411. Neither the Crown Estate Paving Act, 1851 (g), nor any^ 
Iiands. the Acts recited in it (r), subject or charge the Grown («) or the 

Aopil^on capital or income of the possessions or land revenues of the Crown 

to <^wa, in right of the Grown to or with the payment of any rate or assess* 

ment, sum of money, debt, or liability, or the performemce of any 
contract or engagement m^e, entered into, or incurred, in relation 
to paving, lighting, cleansing, or watering under the authorify of 
tho Act, or the Acts recited in it, or any of them (f). 

(f) Evidence, 

OrawB 412. An ancient extent of Crown lands found in the proper office, 

Burwiet*. and purporting to have been taken by a steward of such lands, and 

MBT dutee. following in its construction the directions of the statute 4 Edw. 1, 

will be presumed to have been taken under competent anthorify, 
although the commission cannot be'^found (a); but a document pur¬ 
porting to be a purvey of a manor founded on the presentment of 
the tenants is inadmissible either as a document mado under public 
authority or as evidence of reputation (a). 

Documents deposited in the OHice of Land Bevcnue Records and 
Enrolments may be proved by examined copies, although the 
original purport to bo the rental uf a former grantee of the Grown. 
Expired leases by tbe Crown of lands or mines tendered in evidence 
as acts of ownership by tbe Crown are similarly provable bv examined 
copies, although the originals may not have been enrolled in tbe 
proper time(i). 

A document pm'porting to be a survey of a manor made while it 


eoDTejonco to Mm or of Ids adiaissiou us trusteo for tbo Crown or of any 
Bubsoquout swreiidor by luui. 

(o) jJjB boirs, executors, or administrators, lands, tenements, goods, and 
chattels. 

(p) Crown Lunds (Copyholds) Act, 1851 (14 & 15 Viet. o. 46), s. 3. An to 
trustees, nppointod by the Commissioners of Woods in the case of a voluntary 
eiifrancMsumont under the Copyhold Act, 1861 (57 & 58 Yict. o. 46), being 
iridemninod against costs etc. in tho OKOCUtion of their trust, see p. 197, ante. 

(r/) 14 & 15 Yict. c. 05. 

(r) Tbe Acts lecilod oj'e 5 Qoo. 4, o. 100 ; 6 Geo. 4, c. 38 ; 9 Oeo. 4, c. 64 ; 
S & 3 Will. 4, c. 56. 

(s) Heirs or succossors. . 


(tj Crown Estate PiiTing Act, 1851 (14 & 15 Yict. c. 95), s. 35. This Act 
ti'aiwened the duties of paving, lighting etc., parts of the <^wn estate in the 
distriot of Hogont’ff' Park and certain streets and places in Westoiinster from 
certain commissioners to the parishes, and transferred the jurisdiction ^ sudi 
copimissiouers to the Cominiesioners of Works. 

As to thg Town Gs^ous Protection Act, 1863 (26 A 27 Yict. a. 13), not 
extending to Crown property, see p. 208, poet. 

(u) Eowe T. Srenton (1828), 8 B. & 0. 737, 747; S. 0., 3 Man. ftiBy. (K. n.) ' 
183,164. It is evidence of tiie title of the Crown to lands stated in it to have 
been purchased by the Crown of a sabiect(f>oe d. William IV, v. JMksfs (1644), 
13M.*W.52q), 

(1838), 3 Nev. A F. (x. B.) 174; Btuu/mi {Dukt) r.BmUk 
been WUHamIV, r, EidtprU, etfra. 



Pabt VU.—Tbe RsvENtJis br tbs 



WAS part the possessions of the Orown» and coming oniof the CtM** *• 

proper custody, is admissible as e<[Kdence of the boundaries and SnrrUriteisd 
enstoms of the manor (e). Beveasis 

^ MiriagftM) 

413. The oonveyaiice of a manor by the Oommissioners of 
Woods, on the part of the Oroam, does not entitle the purohaser to 
maintain ejectment against the possessor of land inclosed from the 
'vpaste^of t& manor more than twenty years before the conveyance 
withont leave of the Grown (df). 

Where a manor formerly belonged to the Grown, a grant and 
Bonwy recorded in the Augmentation Office is not evidence for the 
tenants against the lord (e). 

(g) FactorieB and Worktlopt, 

414. The Factory and Workshop Act, 1901 (/), applies to AppUeatiao 
factories and workshops belonging to the Crown; bat in case of j^tory 
any public emergency the Secretary of State may by order, to the Ac*’ 
extent and during the period darned by him, exempt from the Act isoi, to ’ 
any factory or workshop belonging to the Crown, or any factory Cromt. 

or workshop in respect of work which is being done on behalf of 
the Crown under a contract specified in the order. 

A factory or workshop belonmng to or in the occupation of the 
Crown is not to be excluded mom the operation of the *Act by 
reason only that it is not carried on by way of trade or for the 
purpose of gain. 

The powers conferred by the Act on a district council or other 
local authority must, in the case of a factory or workshop belonging 
to or in the occupation of the Crown, be exercised by an inspector 
under the Act(y). 

(h) Tndoaure Land, 

41d. When the Crown is interested in land subject to be inclosed Apoiication 
under the Inclosure Act, 1845 (h), the first Commissioner of Woods, or “ 
the Chancellor of the Duchy of Lancaster, according as the interest c^n land” 
is in right of the Crown or the Duchy, or, when the Duke of Cornwall 
is so interested in such land, the Lord Warden of the Stannaries (i), 
is for the purposes of such Act to the extent of such respective 
interest to Be substituted for the person so interested (ft). 


(e) Smith V. Brawnlow (Earl) (1870), L. B. 0 Eq. 241. A survey tnlceu by 
eonusimion from fbe Gtovrn, when seieM of a manor, is admissible evidence ro 
Aow what were the demesne lands of the manor at that time (Z>»ine8 v. Arden 
(1836). 6 Nev. ft M. (k. b.) 484). 

Bee ^Wuttv. Morris (1835), 2 Bing. (v. 0.) 180. 

PhillipB V. Hiubon (ISO?), 2 Ch. App. 2i8. 

1 Mvr. 7, 0. 22. 

_) Ihid., s. 150. Afl ta factories and workshops in general, see title 
F^flOBlBB AMS WoRXSHOFS. 

(A) 8 ft 0 Viet 0 . llSrA 11. As to the Inclosam Aucts, 1845tol882, generally, 
MM Qtles ComcoKB, YoL lY., p. 441; Cofthoxds ; HiOBWATB, BriwRS, Aim 
fiaiBQSB} Ofek Spaces and KKcnxAnoir Gnomms. 

As to the exetoLse of jpowess xelanng to the Ihiohy <4 Ismeerto^ see p. 219, 
post; and as to thoee rdatiog to tiie Duony of Oontwalli sse^p. 24i^-p0itL 
Jndqsare Act, 1M5 (8 ft 9 Yiot, e. 118), ss. 17, 18. 
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SioT.». Whoro a peraon interested (Q applies to the Board of lEgrioultailt 
Surrendered and Fisheries (m) for on order of exchange of land in which the 
BevenueB Crown has an estate or interest, in right of the Crown, in reversbn 
M Wng fr om or remainder expectant upon the determination of an estate for U|s 
or other larger interest, the Board of Agriculture and Fisheries may 
L^s. exchange if the consent of the Grown is previously 

Order of signified in writing by the Commissioners of Woods (n). 
exohaogc. ^0 part of the New Forest and Forest of Bean is land subject 
to be inclosed under the Inclosure Act, 1845 (o). 

In case of doubt as to the amounts of rents or other payn^ts 
to the Crown agreed to be apportioned, or as to the extent, ideiuity, 
or boundaries of the lands charged etc., the Commissioners of 
Woods, with the consent of the Treasury, may refer it to the Board 
of Agriculture and Fisheries (p). 

(i) Iti/eciioua Diseam {NotiftealiotC^ Att, 1889. 


Iaf«eUona 

diaeawa 

DotiSeatlon. 


416. The Infectious Diseases (Notification) Act, 1889 ( 9 ), does 
not extend to any building, ship, vossel, boat, tent, van, shed, or 
similar structure belonging to the Crown or to any inmate of the 
same(r). 

(k) MarJteU and Fain. 


Power to 417. The Commissioners, with the consent of the Treasury, may 
abandon tolb. abandon or discontinue, either permanently or for a limited time, 
the collection of tolls or profits of maikets or fairs belonging to the 
Crown, and may by deed relinquish and extinguish such tolls or 
profits {«). 

Rights of The Markets and Fairs Glauses Act, 1847 ((), or the special 
Crown. Act (a) is not to be deemed to extend to or atTect any Act of 
rarliameut relating to the Cro\Yu's duties of customs or excise, or 
any other revenue of the Crown, or to extend to or alTect any claim 
of the Crown in right of the Crown, or otherwise, or any proceed¬ 
ings at law or in equity by or on behalf of the Crown in any part of 
the United Kingdom of Great Br itain and Ireland (f>). 

(/) Accurding to tlto definition in a. IS of tlio Indoaure Act, 18^5 (8 & 9 Yict. 
0 . 118). 

(m) The duties of the Inolosure Commissionera were transfon-od to the Board 
of Agrioulture (now the Board of Agriculture oud FudierioB)' by the Board of 
Agriculture Act, 1889 (52 & 53 Viet. 0 . 30), a. 2, Sched. I., Part 11.; see p. 170, 
ante. 

(n) Indosuro Act, 1857 (20 & 21 Yict. c. 31), s. 5. An order of exchangu maue 
with such consent is valid and binding on thu Crown, and must be deposited in 
the Ofl9ce of loind Bevenue Bocords aifct l&rolmonts. 

0 ) Bee p. 190, ante. 

p) See p. 206, poet. 

q) 52 & 63 Yict c. 72.' 

'rj Ibid., 8.15. 

'a) Cnowu Tionds Act, 1853 (15 ft 16 Yict. 0 . 62), s. 6. This power may be 
•zerdsed by the .commissioners havinar the management of the toUa or profits of 
audh moi-keta or fairs by order of the Treasury. 

ft) 10 ft 11 Yict 0 .14. 

(u) The expresdon ** the spocinl Act " used in this Act is to he construed to 
moon any Act which may, after 23rd April, 1847 (the date of the passing 
Markets opd Fairs douses Act, 1847 (10 A11 Yict. c. 14)), be passed authoiioing 
the oonstruotion or regulation of a market or fair, and with which this Act u 
iiiAbtponifed (f&td., a. 2). 

(5) IHd,,B.6i. ABtomarketaandiSutganerallyifeetitieMAAXvrsAimFAlBS. 



Part VII.— The Rbvenitkb of the 




« (1) MttropolU Mtmagemmt, 

418> The Metropolis Management Act, 1856 (c), does not abridge, 
alter, or affect any right, power, exemption, or remedy oi we 
Grown or the Commissioners of Works m, over, or in relation to 
the possessions of the Crown or of the public (d); and nothing in the 
Metropolis Management Amendment Act, 1862 («), is to divest, take 
away, prejudice, diminish, or alter any estate, right, privilege, power, 
or auihbrity vested in or enjoyed or exercisable by the Grown in right 
of the Crown; but nothing in this Act is in any way to lessen, alter, 
or in any manner prejudice or affect the rights, powers, and 
authorities of the London County Council (/) relating to the main 
drainage of the metropolis (g). 

419. The London County Council or any borough or district 
council (h) may not take, use, or in any manner interfere with any 
land, soil, tenements, or hereditaments, or any rights of any nature, 
belonging to or enjoyed or exercisable by the Crown in right of the 
Crown, without the previous consent in writing of the Commissioners 
of Woods, or one of them, on behalf of the Crown (which consent 
such Commissioners are authorised to give). 

(m) Military Purpotea, Taking iMnda for, 

420. Land belonging to the Crown may be leased for military 
purposes (t) by the Commissioners of Woods, with the consent 
of the Treasury (A;), for a term not exceeding twenty-one years, 
but the lease ceases if the land ceases to be used for military 
purposes Q). 


saar.t. 
Sunandetfd 
BevontiMf 
•didtig ftoitt 
Onma 
Laudia 

Sarlagat 
right* of 
Crowa and 
publio. 


Oonscnt 

required. 


Leuei for 

twcnty .0110 

years. 


t <;) 18 & 19 Viol. c. 120. 
a) Ibul., a. 241. 

<) 25 & 20 Viet. c. 102. 

/) The Metropolitan Boaitl of Works is mentioned in the Aot. but as to 
tmnsfer of powers, see note (t.), p. 2.*)6, poat. 

(g) Motro]H}lis Management Amendment Act, 1862 (25 & 20 Viet. c. 102), 
s. 116. 

(Zt) Metropolitan Board of Works, Testiios, and district boards are mentioned 
in the Act, but their powen have now become vested in the bodies mentioned 
in the text; see note (n), p. 236, poat. 

(t) The expression “ mllitaiy piuposes *'inoludes rifle or artillery practice, 
the building and enlarging of barracks and CMips, the erection of butts, targets, 
batteries, and other acoommodatton, the storing of arms, militazr drill, and any 
other purpose connected with military matters approved by tne Secretary of 
State ( 51111^17 Lands Act, 1892 (55 & 56 Viet. 0 . 43), s. 23). 

'"»(k) The Ch^cellor and Council of the Duchy of I^noaster by deed under the 
hand and seal of the Chancellor, attested by the clerk of the Council as to lands 
forming part of possessions of the Duchy of Lancaster, and by the Duke of 
Oomwall or other the peraona for the tune being having power to dispom of 
land b^onging to the Duchy of Cornwall os to land forming part of poesessionB 
of that Dunhy. 

(I) MOitary Lands Aot, 1892 (55 & 66 Viet. c. 43), s. 10 (1). Where land id 
vested in the Crown and under the management of conunisiaoners or depart* 
niants other than the Commissioners of Woods, and where held h|^-a publio 
dqnaitment lor the public servioe, sueh commissionen w department may 
exetoise, M reg^s me hmd, the powers which under the Militimlxmds Aot, 
1892 (55 & 56 Viot. 0 . 43), may be exeroisod as to land belonging to tbs C^wn 
by the OommissionerB of Woods (ibid., s. 10 (2)). 
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Scot. s. ^hd Commissioners of Works may lease to a Seoreta^ of SMte 
Surendmd or to a territoml battalion for military purposes snob portions of 
Bevonei the royal parks, gardens, and possessions os are under'their 
snB^&om management for a term not exceeding twenty>one years (m); but 
Lim^ such leases are revocable by the Sovereign («). 

Nev VoKst. 42L The Military Lands Act, 1892 (»), does not authorise the 
taking of land in the New Forest, nor empower the Commissioners 
of Woods to grant, or lease, or give licences over land in the New 
Forest (p). 

Where an Order in Council authorises the execution of military 
manoeuvres, a draft of such Order in the case of the New Forest is 
to be sent to the court of verderers (q). 

Oetenm of 422. The Defence Act, 1842 (r), does not extend to vest in the 
theresim. Secretary of State for War or his successors in any manner or 

for any purpose lands or hereditaments (s) part of the hereditary 
possessions and land revenues of j. the Crown in right of &e 
Crown, or of the Duohy of Lancaster, or to divest, defeat, destroy, 
lessen, abridge, impair, or in any manner abrogate, diminish, 
or prejudice the estate, right, title, interest, power, or authority 
of the Crown in, to, out of, or over any part of such hereditary 
possessions or land revenues, notwithstanding the same or any 
part thereof may have been before the lOto August, 1842 (t), 
set apart or may after that date be permitted to be set apart for 
the use and service or placed under the charge of the Secretary 
of State for War or other departments, or of any persons acting 
under the authority of or in trust for the Crown or any of its pre¬ 
decessors, for the use and service of such departments or for military 
defences or otherwise howsoever (%). 


feV 


(m) And eubjeot to conditions as such OoinnuBsioners think fit. 

(n) Military I.andB Act, 1*892 (5A & 06 Viet. o. 43), s. 10(3). further, title 
OoUFULSOnT PtmCHASK OP JjSSD ajw Compzhsation, VI., p. 168. 

' ‘ 65 & 66 Yict. 0 . 43. 

Zlid., a. 24. This Act does not ^vent the Secretary of State from pro. 
to acquire lands in the New Forest for the purposes of this Act by 
provisional order,' but no such provisional order is of effect until the prorisione 
of a 2 of this Act with respect to the taking of lands by the Secretary oi State 
have been complied with. 

(S) Milito^ Manoeuvree Act, 1SQ7 (60 & 61 Yict. o. 43), s. 1. 

(r) 6 A 6 Yict. 0 . 94; the Defence Acts, 1842 to 1873 (6 A 6 e..94; 

(1864), 17 A 18 Yiot. 0 . 67 i (1369), 22 Yict. c. 12; (1860), 23 A 24 l^oit. e. 112: 
(1865), 28 A 29 Tict* a 6^ (1873), 36 A 87 Yict. o. 72), thia being thb 
ouUeotive title givc^ ^ the Short T^ee Ac^ 1896 (69 A 60 Yioi o. 14). 

(s) Messuages, buildinn, castles, forts, lines, or other fortifications, manors, 
landi, tenements, or hsmStadients. 

(4 The did»bf tbs passing of the Defence Act, 1842 (6 A 6 Yiet o. 94). 

(v) Ibid,, ss. 39, 40. The Defence Act, 1642 (6 A 6 Viet. o. 94), was iunendsd 
by the tranafer of the powers of the Board of Ordnance to the Secretary of 
State for War by the Oronance Board Transfer Act, 1866 (18 A 19 Yict. c. 11^, 
s. -1. The Defence Aot^ 1842, or any of fhe Acta recited or xefened to in it, op 
Ikot extend nor are to he deemed or cdnsl^ed to extend to or repeal, alter, 'er 
ttflsot the Oiewn Lands Act, 1829 (10 $eo. 4, o. 60), or the Grown Lands 
iiiBdl:ljB82 (2 A ‘8 WllL 4,‘tb 1). See, farther, titlcGoMPOidCnx PvaOBABd dv 
logvoim C!o]a>EiraA.Tioir, Yol. YI. 



Pa»t VII;— ^Thb o? xnit Ckbiiifif. ’ - 

(n) Minn, 

4S3. The Commissioiiers of Woods (v) may seIl(a;),ptif(diaiM^)f 
ezchaoge (z), or lease (a) any minee; mineralB, quarries, or cotl£§^ 
(or any part of them), being part of the poasessions and iacnd 
revennea of the Grown; and may sell any part of them to raise 
money for the redemption of the land tax charged on any Crown 
land8<i). 

424. The Commissioners, with the oousent of the Treasury, may 
grant or enter into agreements to grant leases of mines («), minerals, 
or other metallic or non-metallio substances or substrata obtained 
by mining, quarrying, or excavating, for a term not exceeding sixty- 
three years from the time of granting the lease or from the date of the 
agreement, as the case may be, or for a term of years, which, with 
any term of years in existence at the time of granting the lease or at 
the date of the agreement, will together make up a term not exceeding 
sixty-three years from such tipie or date. 

Such leases or agreements may be made upon conditions and 
may contain reservations by way of, or wholly or partially in lieu of, 
rent or other consideration, and with such covenants and stipula¬ 
tions as the Commissioners, with the consent of the Treasury, may 
approve (d). ^ ^ . 

The above-mentioned powers and provisions relating to the grant¬ 
ing by the Commissioners of mining leases for sixty-three years do 
not apply to any mine of gold or silver (e). 

425. An annual rent in money, or an annual rent in money 
and such share of the produce in kind, or such rent or duty upon 


As to the powers of granting, leasing eto., under Acts prior to the passing 
of the Qrown Lands Act, 1829 (10 ^o. 4, o. 50), see p. 147, ante. Where the 
consent of the Troasury is requn^, it is so stated either in the text or notes. 

’«) Grown Lands Act, 1829 (10 Gea 4, o. 50), s. 34. See p. 167, ante. 

y) Ibid., 8. 62. See p. 168, ante. 

si Ibid., 88.42—44. See p. 169, ante. 

(a) Ibid., 8B. 22 d aeq. See p. 161, ante; andos to the extension of the powers 

of leasing by subsequent statutes, see note (e), ir^/yeu , 

(b) Imd., 8. 69. See p. 179, ante. As to what is comprised in the expression 
•• ^ possessions and land revenues of the Crown,” see note (cO, p. 161, ante. 
As to mines, minerals, and quarries generally, see title Mums, MmsBAM, axu 
QvABBms. 

The powers of leasing given by the Grown Lands Act. 1829 (10 Qeo. 4, 


0 . 5^ SB. 22 et teq., ore extended by the Crown Lauds Act, 1873 (36 ft 37 Viot. 
' 4 . 3^, 8. 4, to enable the Oommiestoners to grant or enter into any agreement 
to gi^t mining leases for sixty-three years. Authorities or lioenoes as well as 
leases may be granted. See p. 204, poet. 

(d) Ibid,, s. 4. S. 7 of this Act is a genei^ saving dause to all peroons and 
b(M^ poUtio or corporate, and their reraeotive heirs, executors, administiaton, 
And aaSignB (exo^t in &e cases already provided for or intended to be pro¬ 
vided fdr in me Act) of aU estates, rights, titles, and interests wbioh^ they nad 
at. the time of the passing of the Act or might or eoold havohad if me Act 
Itsd'hiat passed. As to the powers of granting leases goawally ^jhirty-one 
y4|fesefto. (Grown Lands Act, 1829 (10 Geo. 4, o. 60), ss. 22 e< teq.% see p. 161, 

' fe) tSrown'Lands Act, 1873 (36 ft 37 Wot. c. 3^,8.4$T:^9)<dd s^ wver mines, 
mm^ths Crown’s rights in rnpaot of those uia ntinee and the deoided 
oases relating' thereto, are dealt with at p. 116, ante. 
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the quantity or valne of such produce, may be reserved in leases of 
minus, collieries, or quarries, as the Commissioners of Woods may 
think proper (/). 

426. In the ease of leases of mines, minerals, quarries, or 
collieries, a lessee may be made dispunishable for waste, but not in 
the case of other Grown leases Ig). 

427. On granting a lease of coal (k) or other such substances 
as ironstone or mineral, stone, slate, clay, gravel, sand, or chalk, or 
of any substance obtained by mining, quarrying, or excavating, or 
on granting any authority or licence (») for the working of the 
same, or any licence for the making of an underlease, assignment, 
or other disposition of the interest of any person under suen lease, 
authority, or licence, the Commissioners of Woods may, with the 
approval of the Treasury, receive, or agree to receive (in addition 
to any rent, royalty, or reservation), such sum of money os seems 
to them sufficient consideration for such lease, authority, or 
licence (k). 

428. The Crown Lands Act, 1866 (2), does not apply to beds, 
seams, or veins of coal or stone, or any metallic or other mineral 
substances in or under the foreshore, or to any mines or quarries 
thereof, and the same continues and is vested, held, and enjoyed as 
if that Act had not been passed (m). 

429. All persons entitled, in right of or under the Crown, to or to 
the management of beds, seams, veins, mines, or quarries (n) in or 
under the foreshore, or in or under any lands immediately adjacent 
thereto, and their respective tenants, may (o) take into possession, 
or use or pass through, over, or under, any portion of the fore¬ 
shore under the management of the Board of Trade in order to 
make or sink pits, shafts, adits, drifts, levels, drains, watercourses, 
pools, or embanlunents; or to make, lay, place, use, and repair 
spoil-banks, roads, ways, brooks, and banks; or to make, erect, 
and repair lodges, shafts, steam and other engines, buildings, 

(/) Orovn Lands Act, 1829 (10 Ge«. 4, c. 5^, s. .3.1. Tlits section was 
amended by the Crown Lands Act, 1873 (.36 & 37 Vict. o. 36), a. 4. See p. 203, 
ante. 

(tf) Grown Lands Act, 1829 (10 Gm. 4, o. SO), s. 27. As to the general pro¬ 
visions to be observed in c^thig leases, see p. 163, ante. As a lessee of uunes, 
minerals, quarries, or eolliori^ may be made dispunishable for waste, a lease 
may be granted of new.mines or ooUieries os well as of those already opened. 

(A) Ow or other sodh substances as mentioned in s. 2 of the C^wn Lands 
A(^, 1866 (29 & 30 Viot. o. 62). That section (s. 2) was repealed by the Grown 
Ijandl Act, 1894 (07 & 08 Tiot. c. 43), s. 3 (3). As to the law previoudy to the 
Crofwn Lands Abt, 1866, see the Crown Lands Act, 1829 (10 Geo. 4, o. 00), es. 28 
etsea. 

(f) As to the interest conferred by autborities or licences, and generally on 
the subject see title ILonsB, Muoshals, and Quarbins. 

i k) Ghown lisnds Act, 1666 (29 & SO Yiofe. c. 62), s. 3. 

1) 20 ft 30 Yict. c. 62. 
ta) Ibid,, 8. '21, 

il) As mentioned in the <lrown Lands Act, 1866 (20 ft 30 Yiot. o. 62). 
ej Bubject to the proviaons of the divNii LB^ds Act, 1866 (29 ft 80 Yici 
12 ). 
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works, and machinery: or to do such other acts neeeasary or 
convenient for working, searching for, digging, raising, carrying fl gff wai yfd 
away, dressing, or malung merchantable the c^, stone, or other 
substances (i>). 

Keoessary or proper works and conveniences for the safety and 
accommodation of the public most be made and maintained by the 
person exercising the powers conferred by the provisions of this 
Act (q). 

430. Leases may be granted by the Commissioners of part of Forests, 
the royal forests for making railways etc., and with a licence to 

get etc. stone, slate, coal, ore, or marl in such forests (r). 

431. The provisions of the Copyhold Act, 1894 (s), relating to Eafranohise. 
the grant of easements to a lord of a manor for mining purposes, meat—gra^ 
are extended to an enfranchisement of land held of a manor vested ®***““®°"* 
in the Crown effected under the provisions of any existing Act of 
Parliament (a). 

(o) Prescription Act, 1S32. 

432. The Prescription Act, 1882 (it), extends to lands of the Applicstion 
Sovereign, so far as regards rights of common or other profit or ^ Ci-own. 
benefit (except tithes, rents, and services), and rights of way or 

other easements (except the access and use of light), and water* 
courses or the use of water (c). 


(p) PuNie Health Acts Amendment Act, 1907. 

433. Nothing in the Public Health Acts Amendment Act, 

1907 (d), is to affect prejudicially any estate, right, power, Crown, 
privilege, or exemption of the Crown, and in particular does not 


(p) Crown Lands Act, 16GU (29 & 30 Yict. o. 62), s. 22, giving to 
of Trado at loast two months’ previous notice in writing of tho ir 

• js _ _ __i_r* _Ai_ ^ _ ^_“x_X _j 


_ the Board 
intontion to 

exercise tho powers of this section (stating the nature, extent, and duration of 
the proposed interference with tlio foreshore), and doing ns little damage as 
possible, and making full compensation to all persons iutcrostod for damage 
sustain^ by them. The amount and application of such compensation for 
lands taken or injuriously affected is to be determined as provided by the Lands 
Clauses Consolidation Act, 1845 (8 A 9 Yict.o. 18). the Ijands Clauses Consolidation 
^epUand) Aot, 1845 (8 & 9 Yict. o. 19), or tho Hallways (Ireland) Act, 1851 (14 & 15 
Yict. 0 .70), and any Act amending those Acts respectively, as the case requires. 

These powers, however, must not he exercised so as to, or he likely to, 
injure, weaken, or endanger any pier or other struoture on or near the fore* 
shoTO (Ctown Lands Act, 1866 (29 & 30 Yict. o. 62), s. 28). 

(j) 29 & SO Yict. c. 62, B. 24. By the general saving clause to thie Aot such 
estam, rights, titles, claims, and demands, as any persons, bodies poliiio or 
oorpoiate, and tdirir heirs, executors, administrators, successors, ana assims 
(otoer thw the Crown in right of the Crown), had on the 6th August, 1866 (the 
date of the passing of the Aot), or could have had if the Aot had not been 
passed, are prascored {ibid., s. 31). 

(r) See p. 186, ante, 
n A 58 Yioi 0. 46. 

Swp. 197, ante. . 

lb) 2& 3 Will. 4, e. 71. 

, Ibid., ss. 1, 2; and see Yol. YL, p. 485. As to pieetnnplloii goienlly, see 
title Basnoarre aim Faoim k PBEXuaB. 

7 lidw. 7, e. 53. ; 
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authorisfi A local authority {«) to take, uee, or interfm<o mth any 
portion of the shore or bed of the se^ or of any river, ohanuel, 
creek, bay, or ratuary, or lands, hereditaments, snbjeots, or rights 
of any description belonging to the Grown (/}, without the consent 
in wnting of the Commissioners of Woods or the Board of Trade, 
as the case may be, on behadf of the Crown {g). 

(q) Bata. 

484. Property in the occupation of &e Crown, or in that of 
persons using it exclusively for the service of the Grown, is not 
rateable {h). 

The lands, tenements, and hereditaments of the Sovereign are in 
certain cases liable to sewers rate(t). 

. (r) lieiiU and other Paymenit. 

486. Where the Commissioners of Woods are satisfied that the 
•owners of lands or hereditaments in England or Wales charged 
with foe-farm or other rent, or annhal, periodical, or other certain 
payment to the Grown, either by express grant, prescription, or 
otherwise, have agreed to apportion such rent or other payment 
upon specific parts of such lands or hereditaments, such Commis¬ 
sioners may, by writing, confirm and agree to such apportionment (k). 

In case of doubt as to the amount of the different parts of 
the rent or payment agreed to be apportioned, or as to the specific 
lands or hereditaments to be charged, or as to the extent, identity, 
or boundaries of the lands or hereditaments charged with the 
entire or original rent or payment or any part of it, or if there 

« 

(e) This exprossiou means ou urban sanitary authoiity, an urban district 
oonnoil, or a rural district connoil H Edw. 7, c. 53, s. 13). 

If) Under the management of mo Commissioners of Woods or of the Boaj^ 
of Trade respectively. 

tg) Edv. 7, c._ 53, s. 12, which consent the Commissioners or Board axe 
re^otively authorised to give. 

In Oerton Local Board of Health t. Priam Commieaionera (1887), reported 
[1904] 2 E. B. 165, n., it was held that, as there eras no express mention or 
necessary implication of the (Trown in the Public Health Aot, 1875 (88 ft 39 
Vret. c. 65), neither the Act nor ^e-laws made undor the Act had via appli¬ 
cation to tiio Crown. See also Cooper y. Hawkint, [1904] 2 K. B. 164, and 
Vol. VL, p. 409. 

i h) See p. 118, ante. As to rates generally, see title Batbs and Baxxbo. 

Q See p. 120, ante. 

hj Crown Lands Act, 1852 (15 ft 16 Yictc. 62), s. 3. Eym 7 a]^rtionedp^of 
such rent or payment oecometa rent or payment issuing out rolthe apportioned 
lands or hereoit^entsi^aud is saleable asiee-fsrm rents or annual payments were 
then saleablsk Any person entitlod in possession to the rents and pmts of lands 
or hereditaments aUsA!^ with such rent or payment, in fee or uul, for life, or 
fer aa interest other tnan under a leaso at rack-rent (and notwfthstaBding any 
nortgage or ohaige <»i luch heroditaments), is the owner fer the purpose in 
agreeing to an apportionment so made. Su^ apportionment, when rMuosdinto 
writing, signed by the psrtios agreeing, and confirmed by the Oommitsioaen, 
», after enrolment in the Office of l^d Bevenue Becords and Enrolments^ 
binding sgainat the Crown and all other jpereons. The enroboeniis oonoliusve 
OTidenoe mat the provisions of the Ast have been oaaied out. The powers 
jfllatuig to ffoeb apportionment may be exercised by the Commissionen hkyiiig; 
WliMt the order u the'Tlraasaty, the management irf that pert of the bma 
liViiiassoftheClrowiiwluifeindudsifialsaipayawntrsoappoirtiaaed.^,; . 


Part YH^Tbi Itmanris 6» m Qiiotnr; lOi 

is DO poraon whom the OommiuionerB agree to treat aa owner (Q, 

or in case any other diffionlty arises in mining the ^porticffixoSKit, StthpuiH^ 

unoh Commissioners may, with the consent of the Treasury, reler 

it to the Board of Agrionltnre and Fisheries (nt) to make sueh ***^^y^[*” 

apportionment («). SSS 

486« Quit-rents (o), vicecomital or viscontial (p) rents, and other . 
rents or payments ^yable to the Crown in respect of honours, 
manors, lands, tenements, or hereditaments in England and Wales, 
form part of the land revenues of the Crown, and are under the 
mana^ment of the Commissioners (a). 

The Treasury may by warrant remit, release, and discharge these Treunty may 
rents and their arrears or any part of them (6). wleiwo nnu. 


(b) Biiw Thamu. 

487. The Commissioners of Woods, acting with the consent of the Renta for 
Treasury and the Conservators of the Biver Thames, may make, pieraeta 

fQ See note (ft), on p. 206, ante. ' 

(m) Formerly to the Lidosuro Commiseionors. The duties of tho Inaloaure 
Coinmiaaionen wero tranefened to the Board of Agriculture (now tho Board of 
Agriculture and Fiaheries). See Board of Agriculture Act, 1880 (62 & 63 YicL 
0 . 30), and Board of Agriculture and Fiaheries Act, 1903 (3 Edw. 7, o. 31). 

(n) drown Lands Act, 1862 (16 A 16 Yict. o. 62), s. 4. The award js made 
under seal and is tinal. Tho enrolment of the award is conclusive evidence l^t 
the provisions of the Crown Lands Act, 1862 (16 & 16 Yict. o. 62), have been 
complied with. If in the opinion of the Board of Agriculture and Fuhiories 
there is any doubt as to ^e extent, identify, or boundaries of the lands or here* 
dUitaments charged with such rent or payment, tho Board mw ap^int an 
assistant cornuussionor or other officer acting under the Inclosure OouiniiBsioners 
Act, 1851 (14 St 16 Yict. c. 63), or under the commissionerB appointed by that 
Act, for the purpose of inquiring into and ascertaining such extent, identify, or 
boundaries, in all reacts as si^ oommtssioners are by s. 8 of the Indosore 
Act, 1846 (9 A 10 Yict. c. 70), authorised to appoint an assistant commissioner. 

The report of the assistant commissioner or other officer, if approved by the 
Indosure Commissioners (see note (m), eupra), may bo embodied in their award 
and form part of it. 

(o) Bents of assize ate the certain established rents of the freeholders and 
ancient copyholders of a manor, which cannot he departed from or varied. 

Those of the freeholders are frequently oolle<l chief rents, redditue eapitalei; and 
both sorts aro indifferently denominated quit-rents, ^uieft redduue, because 
fheteby the tenant goes quit and free of all other services (2 BI. Com., 14th e8., 
p. 42). 

(p) These were, perhaps, rents charged upon certain Crown lands in the 
county, the produce of whieffi originally made up a large part of the " ferm,” 
for whiob the sheriff was obliged to account at the Exohequer. liadox, 
Exoheqner, 1711 ed., p. 661, says that this part of the sheriff's form was said 
to arise fr^ the eorpua eomitahta, which “ consisted of several assessed lands 
or rents, which when put together made the total Bum that was called by the 
tfame.*' They came to be of small importance, as, whenever tho King made 
a grant of the lands so charged, a eoitespouding deduction was mode from the 
■heriff'B farm (<Md., pp. 661—663). 

(a) Crown Lands A^ 1862 (16 A 10 Yict a 62), s. 12. The Gomnurionan of 
WbfMi have the same powers and authorities^ for cdlecting sad safbhjiiw pay¬ 
ment of sudi rents or parents as ore vested in them for coUsoting sad enforcing 
of other parts of the fondxevenues of the Crown by4^ ia fom on the 
WmAtigurii; 1833 pedate of the paasbigof the Act), oononaing IhiriiBnM. 

" s. 13. The reeltol to tlw saonon explains the origin of this eiuust- 

tasidR, to the eflbct that many of these reats are very S|Wii(aat and IfitooheeonM 
obidoto, and it is not known from what hereditomemi and premises tho same 
are payable, r a that payment ctoi^t bo enforced. 
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Bnrr. s. i^nd when made revoke and varyj agreements respeoting the annnal 
Snnrandeied payments to be made by the Conservators to the 0ommi8Bionei8(e) 
Bevennei in respect of piers or landing-places on portions of the bed or 
shores of the river Thames erected or acquired by the Conservators 
Lands! arrangement {d). 


(t) Tdegraphi and TdtphonM. 

Beetriotlons 488. A company (e) under the Telegraph Acts may not place any 
work by the side of land or buildings so as to stop, mnder, or inter- 
fere with ingress or egress for any purpose to or from the same, or 
under, in, upon, over, along, or across land or buildings, except 
with the previous consent of the owner, lessee, and occupier of such 
land or buildings, which consent, in case of land or buildings 
belonging to or enjoyed by the Crown in right of the Crown, may 
be given by the Commissioners of Woods on behalf of the Crown (/). 


Not to extend 
to Grown 
property. 


(u) Tmn Gardena PrctecUon Act, 1863. 

439. The Town Gardens Protebtion Act, 1868 (g), does not 
extend to or inclnde any garden, ornamental ground, or other 
land belonging to the Crown in right of the Crown or of the Duchy 
of Lancaster or any garden, ornamental ground, or other land for 
the time being under the mauagoment of the Commissioners of 
Works (A), or any garden, ornamental or other ground, for the due 
care and protection of which special provision is made by any public 
or private Act of Parliament (tV 


Power to 
rdtcaae or 
waive water 
tlghta 


(v) Water Sights. 

440. The Commissioners of Woods may, with the consent of 
the Treasury, release to or waive in favour of a grantee of laud 


(c) Or which before the IStli August, ISTi), the date of the pas^g of the 
(Commissioners of Woods (Thames Piers) Act, 1879 (42 & 43 Yiot. c. 73), should 
have been so made. 

(d) Oommissioners of Woods (Tlmmes Piers) Act, 1879 (42 & 43 Yici c. 73), 
a. 2: all sums paid to the Oommissioners under such agreements are to bo 
applied (in the same manner as sums received by the Commissioners from 
the Oonservators undor the Thames Conservancy Act, 1867 (20 & 21 Yiot. 
or oxlvii.)) as part of the hereditary possessions and land revenues of the Clrowii. 
tie. 103, 104, of the Thames Clonservancy Act, 1867 (20 ft 21 Yiot. c. cxlvii.) 
(which relate to the aooount of rents, revenues, and proceeds, and to the 
payment of one-third of tiiose rents uid proceeds to the Commissionera), do not 
apply to rents, revenues, or proceeds received by the Conservators in respect of 
piers or landing-places, the annual payments in respect of which are the subject 
of agreement under the Oommissioners of Woods (Thames Hers) Act, 1879 (42 ft 
43 Viet. c. 73) {ihiii,, a. 3). The latter Act does not authorise the CJonservatom 
to erect, acquire, of retain piers or landing-places which they were not authorised 
to ereoi aoquire, or retain before the passing of that Act (ibid., s. 4). As to 
the river Thames generalfy, see title Watbss abu Watbbooubseb. . 

(a) The tem “ company," in addition to the meaniu assigned to it in this 
Ae^ means the Postaniutor-ileneial (TokigFaph Act, 1868 (31 ft 82 Yiot. c. 110), 
1 . 2 ). 

(/) Tdegn;^ Aot, 1863 (% ft 27 Yiet. o. 112), s. 21. As to the provisions 
of the Tewgrapli Acts and telegraphs and t^ephonea generally, see title 
XBUEKnuvHS abb Tbutbombb. 

- fff) 26 ft 87 ^ot Oi 18. 
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from fcbe Commissioners or a parish council, district conneil, council 
of a county borough, or other local authorify or body having povt&c 
by stotute to supply water, water rights exercisable by or resorved 
to the Crown (X;). 

(w) Wdrkmm*a Compensation Act, 1906. 

441. The Workmen's Compensation Act, 1906 (0, does not apply 
to persons in the naval or military service of the Crown, but otherwise 
applies to workmen employed by or under the Crown to whom 
this Act would apply if the employer were a private person. 

In the case of a person employed in the private service of the 
Crown, the head of that department of the royal household in 
which he was employed at the time of the accident is deemed to be 
his employer (m). 


Sacrv. s. 
StntlEdMfSd 

bsmMsi 

Ofewa' 

AppUeatioB 

toihiown. 


Sbct.' 8 .—Surrendered Revenue* arising from Prerogative Right*, 

SuB-SlcOT. 1. —Bona V^acuTdia gauraVy. 

442. The term hona vacantia is applied to chattels and goods in Definition, 
which no one con claim a property, and includes the personal estate 
of persons dying intestate and without next of kin, wreck, treasure 
trove, waifs, and estrays (»), but not goods lost or designedly aban¬ 
doned, the property in which is vested in the first finder and is good 
against all, except the true owner in the case of goods lost (#). 

The property in hona vacantia is vested in the Crown to prevent 
the strife and contention to which title by occupancy might otherwise 
give rise (p). 


SUB-SxCT. 2 .—Personal Estate on fntestaey a7id Failure of lieiiejtdurits, 

443. On an intestacy (g), and where there aro no next of kin, IntMtotcB* 
the Crown is entitled to the personal estate of the deceased as hona 
racatUia (a), subject to the widow’s right to a moiety (h). This ^ 


(&) Crown Landfl Act, 1894 (07 & 68 Viet o. 4:1), b. 8 . 
m 6 Edw. 7, c. 68. 

w/O Jhtd., e. 9. See also the Workmen’s Compensation Bulos, 1907, r. 79; 
and wibertaon, Civil Proceedings by and against the Crown, p. 186. 

As to workmen’s compensation generally, see title Mastsk aitd SsarAst. 

(n\ These are classed as bo/ta vaeuTdia by Blackstono, who also includes royal 
fish (1 Bl. Com., 14th ed., 298). 

<( 0 ) Ibid., and see Armory v. Bdamirie (1121A, 1 Stra. 506; 1 Smith, L. 0., 
11 th ed,, 3'66; Merry ▼. Green, (1841), 7 M. A tv. 623 ; Bridgee r. Uatolaaworth 
(1851), 21 L. 3. (Q. B.) 76. 

(n) 1 Bl. Com., 14th ed., 298; and see Dyke v. Walford (1846), 5 Ifoo, 
P. 0. 0. 434. Bona vacantia originally belongs to the flrat occupant (see Bl. 
Com., eupra ; 3 Oo. Inst. 133, 133 ; 2 Co. Inst. 166). 

(g) As to rights relating to personal estate on an intostaoy generally, see 
titM BESOBin ABB DlftTBIBUnOB; EXECCTOSa ABD Adscibistbatobs ; 
Pebsobal Pbofebtt. 


(a) Taylor v. Eaygarth (1644), 14 Sim. 8; and see Banday r. Bussell (1797), 
3 Vea. 424,430; dvdoekr. Owen (1834), 2 Sm. A G. 241; B^ v. Stedman 
(1669), 26 Beav. 496; Dylas v. Wolford (l846), 6 kfou. P. 0. 0. 434. As to the 
Wvn’a right of adiuinutration, see Be Oosman (1880), 16 CL I>.^7, 71, and 
title Executors abd AmciBurrBATOits. 


(h) Cave V. Baherts (1836), $ Sim. 214, 216; and snbjaet also to the widow's 
right np to £600 under the Intestates Estates Act, IwO (63 A 64 TIot. e. 29); 
tee title Descebt abb DiSTBiBxmcv. 
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seas, belong, il seems, to the firstfinder where the tme owner oannot «. 

be Imown (5), snbjeot to the statutory provisions relathig to Soniot^Rrsd 
derelict, fishing boats, nets, and other gear found at sea (r)t Hevai B^ 

ttUbDUt Btttk 

4iM. Where any person finds or takes possession o! any wreck Frerogi^tve 
within the United Kingdom, he must, if he is the owner, dve 
notice, or if he is not the owner deliver the same, to the receiver a 

of wr^k for the district appointed by the Board of Trade (^, in Wmka 
the manner required, subject to certain penalties if he foils to 
do so (e). 

notice descriptive of the wreck must be posted by the NoUcaBfui<i 
receiver in the required manner (/), and owners may establish 
their claims within one year from the time when the same came 
into the hands of the receiver, and upon payment of the salvage, 
fees, and expenses due are entitled to have the wreck or pro* 
ceeds (< 7 ). The receiver is empowered to sell the wreck immediately 
in certain cases when it b of small value or of a perishable 
nature {h). 

446. Where no owner establishes a claim within the time Delivery to 
prescribed, and the wreck is claimed by any admiral, vice-admiral, 
lord of a manor, heritable proprietor, or othor person who has 
delivered a statement to the receaver as above, and has proved to the 
satisfaction of the latter his title to receive unclaimed wreck* found 


( 6 ) Tills was Uio lule at common law, which, atinbft, is still applicable (see 
Ilale, De Jnro Mails, c. 7, Uamrave, Law Tracts, p. 41). 

(c) As to derelict, salva^ eu.. see title SmFPtNO and Navioation. As 
to fishing boats, nets etc., sco the Sea Fibhories Acts, 1868 (31 & 33 Yict. c. 4o}, 
8 . 21, and 1883 (46 & 47 Yict. c. 22), ss. 10, .10 (2)), and, generally, title 
Shippivo Aim Navioatioit. 

(cQ Appoiuted under tho Moi'chtuit Shipping Act, 1891 (d7 & 08 Yict. o. 60), 
R. 566. See, goneially, title SniPPixo and ^vioation. 

(e) Merchant Shipj^ng Act, 1894 (57 & 68 Yict. c. 60), s. 518. In the ua^ 
of an owner notice must be given to the receiver of the diutnct stating that he 
has found or taken possession of the wreck, and describing the marks by which 
it con he recognised. The penalty for non-oomplionce is a fine not exoooding 
£100 for each offence, and m addition, if he is not the owner, forfeiture of any 
nlniTn to salvam and liability to pay to the owner, if the wreck be claimed, or to 
the peison enntled if it be unclaimed, double the value of the wreck, to be 
recovered in bke moaner as a fine under the Act. 

(/) hCerohont Shipping Act, 1894 (67 A 56 Yict. 0 .60), s. 520. Namely, wiihiu 
fo:^*eight hours of taking possession he must cause a description of the wreck 
and the diatinguiahuig marks to be posted in the custom.houso nearest to the 
place where the wreck was found or seized by him, and if tho value, in Ins 
opinion, exceeds £ 20 , he must transmit a simitar deaciiption to tho eeorot^ 
Of Lloyd’s in London, who must post it in some oonapicuous place for inspection 
{ibid.). 

(a) Ibid., SB. 521, 624, 525. As to dinputed titles to unclaimed wreck, see 
/M.. s. 520. As to the effect of ddivory of wreck or payment of proceeds of 
by the receiver, see ibid., s. 627. As to the power of the Board of Trade to 
purabase wreck, see ibid., e. 628. And see, gmerally, title Sirippura AHl) 
Navzoation. As to Admiralty jurisdiction rating to wreck, see ibid., e. 620, 
aisd title ADiaxAi.TT, YoL I., at p. 76. 

(A) 2 bid., s. 622, namely, if it u under £5 in value, or so itauoh dafljB^ or of 
■6 wrisihalM a nature that it cannot be kept with advantage, or if it is not of 
stwdent value to pay for watdionsing \ibid.). As to d^^tioo of wrack in 
respect of mlvage, see ibid,, ae. 646, 562, and H« FUsam, flSOBl P. 261, 
O.A. 
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At the place where the wreck was foand, the person so elAiniin|f, 
after payment of all expenses, costs, fees, and salvage dtte, is 
entitled to have the wreck delivered to him (t). 

447> Where no owner establishes a claim to wreck found in 
the United Kingdom within the time specified above, and where 
the wreck is not claimed by any person entitled to unclaimed 
wreck, it must be sold by the receiver (k ); and the procMds of side, 
after deducting the expenses of sale and other expenses incurred by 
him and liis fees and the amount of salvage (0 determined by the 
Board of Trade in each case or by any general rule, are to be paid 
into the Exchequer (m), except where wreck is claimed in right of 
the Duchies of Jjancaster or Cornwall, when they are to be paid to 
the Boceivers-G-eneral of the respective Duchies or their deputies (n). 

446. Wreck, flotsam, jetsam, and lagan could be granted 
by the Grown in tlie form of a franchise, and may be claimed by 
prescription (o). But under a grant of wreck simply, flotsam, 
jetsam, and lagan do not pass (p); and if the King’s goods are 
wrecked, he con claim them at any time from the owner of the 
franchise (q). 

The Crown, or any person claiming under it, is entitled to pass 
over any person's ground to obtain wreck (r). 

SuD-Sscr. 4.—Ti insure Trove, 

449. Treasure trove is where any gold or silver in coin, plate, 
or bullion is found hidden in the earth or in any other secret 
place (s), and belongs to the Crown by prerogative right, unless the 


«) Itlordiant Shippmg Act, 18!)1 (& 5S Yiut. c. GO), s. 52o (1). 

k) 7 biVL, 0.623(2). 

[f) As to fees of leoelvors, see ibid., ss. 667, 668 ; os to duties on wreck, Unit,, 
s. 569. As to BulTaco, soe title Suippin'o and NAVihATiow. 

(m) Tbid., s. 625 (2) (c); Merchant Shippiiiji; (Morcaiitile Murine l<'und) Act, 
1898 (61 & 62 Viet. o. 44), 8. 1. Proceeds of unclaimpd wrack wore formerly 
rayalue to the mercoiitilomaiinefutid; but by the Utter Act nil sume accounted 
lor and paid to the iiiorcantile marine fund (oxrajit certain li^ht duos oto.) are 
to ho paid into tho Exchequer, and tlie expenfaos fonnoily iMiyablo out of that 
fund, BO far as tlioy aio not paid by any prirato iioraon (except cortain exiieneps 
lelating to lighthoueoB cto., which are to be puiil out of the general lighthouse 
fund), are to lie paid out of niouoys provitlod by Parliament. S. 626 (2) (o), 
supra, only applies dming tho life of the late Queon Victoria, but piesumamy 
the proceede of wrack aro still paid as diipcted thonin (see p. Ill, unto, as to 
the preservation of powers reUtmg to the hereditary revenues). 

(tn Merchant Shipping Aot^ 16(HT67 & 58 Yiot. o. 60), s. 626 (a), (b). 

(o) Hale, De Jura Mails, o. 7, Hargrave, Tjaw Tracts, p. 42; Conatahle's 
{Sir JImry) Ctue (1601^, 6 Uo. Bop. 106 a, 107 b. Flotsam may, it seems, be claimed 
within high and low water tnni-k, and tho west country men prescribe to have 
wreck as far as they con eoe a Humbor barrel (t6td.). Wrack above low-water 
mark maybe appimenant to the-foreshores forming part of the adjoining manor 
{(bid.), A g^toe of wreck could maintain an action for trespass even thoiigh 
an owner emsted {Dimwieh Corporationr. Sterry (1831), 1 B. & Ad. 831); but see 
now the provisions in the text above. A grant of the oiDce of Admiral, wi& 
wi'cck and piofite appextuniug, does not pass wrack ^purtenant to a manor in 
tlie King’s possession (Wfffgon v. Jhantiwait (1699), 1 lid. Baym. 473). 

(p) Cknutc^'s {Sir Ilen^) Cate, supra. 

m Btele, De Jure Maxis, c. 7, HAiwrave^ Law Tracts, p. 40; 2 Co. Inst 168. 

(r) Anon. (1704), 6 Mod. B^. 149, 

(s) 3 Co. Inst 132, 133. The defisitxon given by Bhdkstone is " money or 



Part YII.—Thb Bsviaftjis Of the Crown. 

pwson who hid it is known or afterwards discovered, when it 
belongB to the latter (t). 

The Crown gains no title unless the treasure is actually 
hidden in the earth with the animua revocandu Therefore where it 
is scattered in the sea or on the surface of the earth, or lost or 
abandoned, it belongs to the first finder (a); but where the circum¬ 
stances under which the treasure is found raise a primd fiusu 
presumption that it was hidden, it will belong to the Crown unless 
another can show a bettor title (b). 

Treasure trove may be granted by the Crown in the form of a 
** franchise,” but it must expressly named, and does not pass 
under a grant of franchises generally (c). 

Any person finding treasure trove must make it known to 
the coroner of the district, and concealment is punishable with fine 
and imprisonmont (d). 

Sub-Seot. S.— Wdf/a. 

460. Waifs are things stolQu and thrown away by the thief in 
his flight, and these belong to the Crown by prerogative right, as a 
punisWent, it is said, to the owner for not having pursu^ the 
thief and retaken the goods (c). But the goods do not belong to 
the Crown until they have been seized on its behalf, and the pro¬ 
perty remains in the original owner if he can retake them-before 
they have been so seized (/); and even when they are in the hands 
of the Crown, the owner is entitled to restitution if he pursues the 
thief with duo diligence, or if he afterwards brings him to justice 
and secures a conviction (g). 

If the goods are hidden or left behind by the thief, they are 
not “ waifs,” and the property remains in the true owner (A); 
and the goods of a foreign merchant though stolen and thrown 
away in flight, are not waifs (i). 

coin, gold, silver, plato, or bullion”: (I Bl. Cora., 14th ed., 293), which might, 
it Boema, extend to articles other than gold or silver, but the torin appears to be 
invariably restricted to the latter. Bullion connotes precious raetal (gold or 
silver); see 3 Oo. Inst. 132, 133. 

(A 8 Ch>. Inst 182; 1 BL Com., 14th ed., 293. 

(a) Brac.,lib.3,DeComna,o.3,f. 118;3Co.Inst. 132; IBLCom., 14theif.,906. 

(3) A.'O. y. Britith Museum (Trustees), [19031 2 Oh. 608. It is not sufQoient 
for a olaiuiant agamst the Crown to rag^t a pfausiblo tiieoiy for the presence of 
the treasure other than that of hiding (ibid., 609, 010). hor proceedings and 
pleadings lor recovery of treasure trove, see Robertson, Civil Proceedings 
by and agiunst the Grown, pp. 177, 471, 644. 

(e) Ibid., p. 613. 

(a) 3 Co. Inst. 133; B. y. Thomas (1863), I^e. ft Oa. 313. An information for 
oonoealing treasure trove is good Wore inquisition found (R. y. Tode (1667), 
I. B. 8 C. L. 3^, and an indictment is gmd wiwout averring fraud (R. v. Thomas, 
supra). As to the duties of coroners with regard to treasure trove, see A,*(7. v. 
J/We, [1893] 1 Ch. 676, and title Coboeers. 

(s) Case (1600), 6 Oo. Bep, 109 a; 1 Hole, P. Oi 341. If a felon in 

flight abandonk his own goo^, those, it appears, belong te the Crown, but not 
xunal it is established that he fled for the felony (Hank. B. 0. 431 1 Foahffs 
Case, supra, at p. 109 b). 

if) 1 Bl. Com., 14th ed.. 297. 

M Ibid. ^80 the statute 21 Hm. 8, e. 11; 1 HalSf 0. 341. ' 

(h) Foedetfs Can, Sfipra, at p. 199 a. 

T (Q Fits. Abr. tit. Betray, f. Tkii is apparentiy an anrient tub for the 
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CbNBlrrDttOKAI^ • V. 

• 6,—• 

451. Estrays are eueh Talnable ammalB, being o! a tame or 
reclaimable nature, as are found wandering in any manor or lordship, 
and of which no man knowe the owner 0)< 

These belong to the King as general owner and lord paramonnt 
by way of recompense for the damage done, or, as is more generally 
the case at the present day, to the lord of the manor by grant or 
prescription (A;). , 

462. The absolute property in them does not, however, ve8tin< 
the King until they have been proclaimed in the church and two 
market towns next adjoining the place where they are found, and no 
man has claimed them within a year and a day (2); but after that 
period has elapsed they belong to the Grown or lord of the manor, 
even though the original owner be a minor or under any in* 
capacity (?»), and before that period the Grown or lord of the 
manor has the property against all but the rightful owner (»). 

V I 

453. The King or his grantee is bound to feed and preserve 1Si^% 
beasts from damage during the year and a day (o), and may m!lk||f^ 
shear them (p), but a grantee is liable to an action if he uses 

for purposes of labour {q). 

The rightful owner, if he claims within the year and a dkf/iuUSt 
pay the reasonable costs of feeding, keeping, and ptd^iming 
them (r). 

454. The King’s beasts may not be taken as estrays, for that 
would presuppose that the King had granted the right to t^e his 
own beaBts(«). 

455. The prerogative right of the King to take estrays must 
be distinguisbed from the right of owners and occupiers of land to 
take animals by way of distress damage feasant (t). 


encouxoRement of foreign merchants, who, being strangers, would not know our 
laws and language (see 1 Bl. Oom., Uth 2971. 

(f) 1 BL Oom., 14ih od., 297. Wild animals, such as bean or wolves, 
cannot be estrays^ nor animalB axe oonsidered in this respect to be 

of no value, such as a dog or oat (see ibid., Flota, lib. 1, o. 48). Swans may be 
{Cate of Swane (1692),- 7 Co. Bep. 15 b. 17 a), though not any other fowl 
(1 BL Com., eupra). 

0 I BL Com., 14th ed., 207. . 

(l) Bro. Abr. tit. Betray, 3,^4, 6,10; Broumlow v. Lambert (1599), Oto. Eliz. 

Bxo, Abr., SHpflSb' OantkiWe (Str Henry) Case (1601), 5 Co. Bep. 106 a, 

or lord 
Bro. 


(») Bao. Abr. BL 'BrSibgaiive, B, 9. As- to the right of the Crown or 
when'the beast Itnys bm another manor, see Oom. Dig. tiL Wuife, F; 
A|K,,iKma; 19*Xb. Bem 101. i ■ 

^ nStolf, Abr. 879.^^ .,yS ' ^ 

(p) Com. 3%. BL Y@Mle, F r. Coward (1605), 0n». Jao. 147; 

Anon,, 12 Oo. Bc^' 101«; rs/i,- 
(j) IbUL* / ■>' 

(n Ift^ Alw. 8701' g M oikoa-V^ C^drtwan (1793), 2 Hy. Bl. 254; Anon., 
‘.iql7l0l:,M'ak,Clgl4«i‘ed,, ST 
Abt’. BL B,'9. 

!i.to this lighL aos 1., alfv. 378. . ^ • 
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406. Th« Crown maj, by inmiemoriat usage, have m 
right of fishing in a ereek or arm of the sea, or in any pbrTw K^^ »33i£r Zl. 
navigable river (a), and the right may be olaimed by a sab|e<Ai|^j^ 
prescription, which presupposes a prior grant by the Grown ^ 

The Grown may have such a several fishery in spite of the pnmA w 
/ode right of me public to fish in the sea and in all creeks and 
navigaole rivers, and to take fish on the foreshore between high 
andTow water mark, on the supposition that the inhabitants of a 
parrionlar district might relinquish the right in return for others 
eqns^y or more beneficial (c); and where such an exclusive 
right exists, it may form the subject of a valid grant by the 

A 

467. But though the Grown has the sovereign dominion and Rcykisab 
jurisdiction over the sea which encompasses the British Islands, 
and over all creeks and arms of the sea and nn\igable rivers (e), it 
has no general property in the fish tburein, except whales and 
sturgeon. Those are royal lisb and belong to the Crown (J) (except in 
such places as are privileged by grant or otherwise), if taken in 
the seas forming parcel of tlie dominions of the Crown, for, if 
taken in tho wide seas, they belong to the taker (p). 

The rights to loyal fish may also be claimed as a franchise by 


(<i) Hale, Do Juie HaKTravo, Liv Tiacts pp. 11, 20, and see Vivtan 
V, liiake (1809), 11 Ddbt, 203; Or/otd <'<r/omlmi r. atthardnun (1791), 4 Tenu 
Itetp. 437. The claim must, it is soid, oTteiul to n date pnor to Magna Carta (see 
VoT. Vl„ p. 481, and note (J), t/if/ai Muhsel beds or scalps on the foreshore 
or estuary of a navigable ii\ei in Scotland belong to tho Giown, and may be 
gianted or leased to a subject (Parhtr v. Lmd Adiwate, [1904] A. 0.364). 

(i) Or/vrd Oorpvrtitioit v Ruchardaon, supra, ITiile, Do JureMaiis, Hargrave, 
LavTracts,pp. 17,18,20; anil see Bat/oU v. Dtt (1801), 2Bos. A P. 472; Sopers v. 
Allen (^08), 1 Camp. 309 Tho right of fishing in the sc i cannot be annexed to 
land (Vara v. OrevtcH Willes, 263), but an exclusive right of fishing in 

a navigable nver may bo appurtenant to a manor (Rogers v. Alun, supra). 

(<0 U^e,DeJuie Mans, «upr». Aetotheprtm^/ucienghtof thepnbhoto fish 
in the sea and na\ igahle livers, see the cases cited in notes (a) and (i), supra, and 
Oatisr v. liweei (1768), 4 Buit. 2163. As the right of the public to take 
fish on the foreshore, see liagoH v. Orr, supra; Watren v. JtfalAefw(170^, 6 
Mod. Bep. 73. As to public rights of filing generally, see titles FisnEUlls; 
Waters aed WATEBoounaEs. 

(d) See Parker v. Lord Advocate, eupra. The Oiown was restrained by 
Magna Osrta from Tnulrinp; fresh grants affecting public privileges, but where 
the Orown had exduded the public befoie Magna Carta, such exclusive n^ts 
as it acquired might afterwards be lawfully granted out (Malromeon v. OTho 
(1863), 10 H. L. (Sm. 693). Sodh a rig^t, if gi;anted before Magna Oarta, and 
rsyerting to the Grown, does not merge in the ^rogstive, bat Biayhe ngninted 
by tho Crown (Northumberland (Duke) y. amgmon (1870), L. B. 6 Exch. 
127). 

m See Hole, De Jure Maris, o. 4, Hargrave, I*w Troets, p. 10; Boo. Aju» 
tit. ^EOgative, B, 3; CSonstoMt’* (Sir Betuv) Ckm (1301), 6 Oft, htiqp. IClVt 
Case rtf the isl9 of Ely (im\ 10 Oo. 2m. 141 a, _ ^ , 

(/) Statute netogativa Begis, c. 11 (ineert, 17 BdWiJk iM. 1. BiifU; 
and tee Cau of Swmu (1692), 7 Go. Bep. 13 b, Iv a. AeeerimgiaJBale, the 
riant extends in " rixamaa and giampnses, or gnat flriiee** (seeHnie, De Jnie 
llfuris. Haremve. LawTracts. n. 48). As te fiM right Of the QulB consort to 


^{g) Bob. Ahr. tit. Frerogativi^B, 3. 



■; woimty in e^iraxis in a certain river may, however, be 

' Wbjeot by grant or prescription (k), or when they arc^ 

Ot by the grant of a swan-ma^ from the'Crown; if so n ... 
tiiey belong to the owner of the mark wherever they may fiyj 
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Sttb-Sect. 9 .—The Bevetatei of the County Palatine of Durham^ '.•/ 

t . 459. Theyttra regalia, or'prerogative rights of the Crown, rehtibg 
to properly within the County Palatine of Durham, which were 
~ formerly attached tq the bish^rie of. Durham as incident to ^ 
yoyalty or franchise of the conhiy p^atine (rt), were separated from 
the latter and revested in the Crown a.s from the 21st Jnne, 1886‘(o), 
and as from the 2&rd July, 18.^8, all forfeitures of lands or goc^ 
for treason or otherwise, and &dl mines of gold and silver, treaeitte 
trove, escheats, fines and amerciaments, and all Jura regalia,\Qt 
whatever nature or kind (other than any estate and interest in tlm 
beds and shores of navigable rivers so far as the tide ^ows, and in 
the shore of the sea, and any inclosures, embankments^ and 
encroachments therefrom or thereupon respectively (p)), vested jn; 
the Sovereign in right of the County Palatine of Darham (g), 

'' -become revested in the Sovereign in right of the Crown, and ore to 
be exercisable and recoverable) and the proceeds therefrom applied 
accordingly (r). 

460. This transfer does ,^ot, however, include or affect the 
rights and powers of the Bi^op of Darham with regard, to any 
lordships, manors, houses, lands, tenements, tithes, renm, oolUeries, 

^ < 4nmeB, minerals, rectories, advowsons, profits, or emoluments of 

•* 

< T—— ■ - -- ■ ■ ■ - - - ■ - -| I - 

(A) Hale, De Jure Masris, Hawrava, Taw Traota, p. 43. 

•m Cau ef Bvaaae (1392), 7 (^. Bep. Ifi b, 16 a. And see titia AimtAU, 
, Vol. I., at p. 366, note(0. 

(b) Qate of Swane, etijfra, at p. 18 b. 

Q jM..atn. 17 b. 

; M IK 17 a. 31 m atatate 23 Edw. 4, o. required a property 

aml0tQBiibn'mrwj»Wiier o|i,aawBii-iaark, but this was rep^ed by uame 
let, 1681 a WiE do 0 .38), a 1. 

(») DuTbiitm waa palatine by prescription or inunemorial custom at 

i?:^ to the tninafw 


iieewte 

A. 


mi 


Busender at the. 
p. 169, ante. 


t iete (A p. 217, jua. 

ml WiU, 4, 0. 19), B. 1. Hie 
LCnfwn as a framdiiae separate from 
the Durham County Palatine 

Mt^ore in DuThamfsee p. 114, antr). 
jwqnty of Durhaa^*’ eee note </), 

4'^ ^ot. 0. a. 3. Aa to the 
ttty^ent to the Exchequer, see 
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any kind or 

biahoprio or of uko omuiife 
separate tha «une from wo' ifflmopTiD, 
profits and emoluments e:i^prsssl 7 mentioned i 

401. The transfer is also not to affect the right o| any'^ 
holdmg a patent of any office to Teeeive any fee or stipenf '' 
patent out of the revenues of the bishopric ^ !, 
f Wtinue to be subject to all the same fees and stip...,.., 
ot of any office in the county of Purham as they were stti 
lore the 21st June, 1836 (t). 
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Bbot. 4.— Jieienucs of a IJeieditaty Nature retained by t!t 0 

Croun.“'k; 

4 • 

• Sub-Seci 1.— Tht lluenuet o/ the Ihehy and County Palatine ef 

LanraeUr. 

(1) Ihr Title t^ihe 1)why. . f 

462. The Comity ralatine of Laucabfer was conferred *by TheConnty 
Edward 1X1. in the 3 tar 1842 upon Henry Flautagenet, Earl of 
Lancaster (a), who by a siib&oquont chaiter of 1351 was created 
Duke of Lancaster and invested with tiio full Jn/a nyalia of a 
county palatine (5). Dy this charter the Duchy and the offices of 
Chancellor and A.ttoiiioy-Gcnoval wore created (c). 

After Viuioub buhbcquent cluiturs and deiolntious of title (4), 


it) Duih im {Oniiilj I’d ltln^^ Atl, lWJ(i (C S. 7 WjH. 4 .c 19), b 9. 

(t} Ibtd., B. b hy p. .1 ponti is confoiud upon the Giowu of appointing e 
etufoa ntulorum of the cotint} of Diulintn, and of filling ovoiy fnfuio Taoaooy 
m tliat office. As to the Attoinc} -Ocncml .md ISoluitoi-Gonciul of Uie County 
Palatine of Duiliam, r (0 p. 76, ante. 

(а) A.-O. o/theDuihy of Tantaekr v. J^mehiik (^Vukt) (1RS4), 14 Q. B. D 
ISC, 197, wheie the oaily hi*<toiy of the Snehy is discuseed, l*'or the ohartor 
itselli see llaidy’s Oliailois of the Duchy of l<ancastoi, p. 1. 

(б) Hardy’s Chaitors of tho Dnchy of Lancaster, p. lo2. The rharter grants 
the jura regatta as fioely and fully as the hlail of CliPstri had them m the 
County Palatine «if t hestnr (os to Chestoi, see Vol. VF, p. 401, note (A)). Under 
this nrant the right to boua vueaiittn hus brnn held to pusR (Duie v. Waljord 
(1846), 6 Moo. P. 0. C. 4J41. 

(c) Hardy’s CluiteiB of tile Duchy of Lancastoi, p 9 ; of the DudSy of 
Laneastrr v. Demuhtre {Duler), tupra, at pp, 197, 201, 206. As to the Attomey* 
General, see p. 76, ante. 

(d) By chortoia of 1861, 1362, and 1377, the Duchy and county udatioa weie 
conferred upon John of Gaunt, fourtli son of Sdwudl III. (Hsiuy’s CWtgters 
of the Duchy of Lancaater, pp. 12^ 17, 33), and ftooi hiid if* deluded to us 
son, Henry Iv., who on his accession in 139& by ubaxtsr having iha aalhority 
of Pttiliamont, settled it upon hiumelf andhu hein separata jUm tiha (hown 


of Bngiand (Hardy’s (ffianefs of 4ia Du 
/)uc% Lancaeter r. DewmekireXt 
reason of this is said to have basB 
(»6id.)). and directed the same Am 
ancient offleorv to be oontmued (Eu 
p.t38). In 1461 Edvard IV.causM' 
attaint^ and his poaseasions forfsiusa. an 
hia heirs, k^gs of Ebgland, it bshigsiso) 
■hould be a oounty pawtineai^iasm ps^u 
be a seal of the Duchy andot ffidodbnt 
oounollota of the Duchy, and a 


■ of Istagpsster, ft effhe 

. at p. 197j fCb. mat. 806; the 

of Oimf 17. ip tha^ge 




Lancaster, 
TenwVI. 
aud 
loaater 
lahonld 
iCfflcna, and 
‘ tha oounty 
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Covsmmioit 


£tUw. 



Twfeed 

iatlM 

SoreteigB, 


smt. 4. Dachy, ol wbieh the county pidaUne jbtmed pftreel (c), beoante 
vested in Henzy VII.» who, by charter bavinn the aathority of 
Parliament (/), resettled it upon himself and hu heirs as separate 
from the Grown of England, with the same officers and the same 
seals, and in as large and ample a manner as Henry IV., Henry V., 
and Henry VI. had it (g). 

In virtoe of this charter the Duchy has been held to he vested 
in the Sorereign in his body natural, and not in his body politioin 
right of the Grown (A), though this appears to have been doubted{i). 
The revenues of the Duchy are retained by the Crown for m 

e ffsonal use (ft), except those derived from certain liberties of the 
achy outside the county palatine (1). 

463. The royal prerogatives extend, in general, to the Duchy 
lands as they do to lands hold in right of the Crown. Thus, the 
non>recital of a prior grant for life invalidates a subsequent grant 
of Duchy lands (m); and three usurpations of an advowson in the 
Duchy will not put the Grown out of its right (n); nor are grants of 
Duchy lands void by reason of the nonage of the King (o). 

(2) Dittindion Iriween the Duchy anti the County Palatine* 

Kxtent of 464. Though the county palatine is incorporated with the 
the Ouehy. Duchy by charier (p), the latter is for some purposes distinct from 
the former, and includes much territory lying outside the county 
pt^tine, and in particular a district surrounded by the city of 
Westminster in which the Court of the Duchy Chamber is 
situated (q). 


PrerogattTe 

righU. 


palatine (Hardy’s Ghaiters of the Duchy of Lanci^trr, pp. 279, 2Ul—284; 4 
Co. Inet. 206 ; A.'O. of the Duchy of LamabUr v. Demnehae {Duke) (1884), 14 
^ B. D. 195, 107). By these rhaitois the Duohy and county palatine vero 
reunited m possession with the Ciuwn, and the jut a tegaha wore only prerentod 
from merging by their special provisions. 

(e) See note (^ on p. 217, ante. 

(/) A charter made with the authority of Pnrliameut is equivalent to on Act 
of Jralioment (see The Prince’s Case (1606), 8 Co. Bep. 1 a, 28 a, b). 

(a) Hardy’s Charters of the Duchy of Lanoaater, pp 811, 346; 4 Co. Inet. 
206; Caae of the Duehy of Lancaster (1561), Plowd. 212, 220. 

Ous e of th e Duchy of Lancester (1561), Plowd. 212, 222, decided with reference 
to Henry Vll. 

(i) Ihid,, at p. 221. But aoe Aleode ▼. Cooke (1829), 5 Bing. 340, 862, 334, 
when the nght of the Crown to the Ducihy as piivaie estate seems to i. ve been 
taken for granted. 



ment passes to the ^nsent ro^ line all honours, regalities, prerogatiyes, 
powers, and autiioritiM belonfi^ or appertaining to ue Crown and xagu 
aovenmeAt (seoVoL VJC>,p> 322), and thermore, if ue decision in tho Case of the 
Ihteiy ef JCondaKsf*, is eoiiect, tine Soyereign would appear to be entitled 
idto nafnral. 

0 See pu 219, 

(m) CAwite (1829), 5 fiiiig.;M0. As to non-romtals in royal grants, 

ieeVol.Yt,_>489. i . 

(n) Jl, V. iWft UroMAto) (1391), On. Blia. 240, 241 

(0) OoH delfts Zhwty mprei. 

) See fig tart 
3 ffi. cbm., utit 
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4^. BefJs of tho Daoh;f sa^ coimty pabthio hftvo Jbein:. 0 Biftb* 
lighad by charier (f), the eeaX pt the DueKy remaioii^ 
Chancellor at Westminster, that of file eonnV poloii^ hehig 
in a chest in the county palatine in charge or the keeper pt iap 
palatine seal (s). 

460. Modem grants under statutory authority are general^ 
directed to be made under the seal or seals of the Dc^y aim 
counter p^atine(0i but ordinary property, or rights whioh are 
properly incidentsd to the Dacfay, whether in the county palatine 
or outside but within the Duchy, will, it seems, pass under the 
Duchy seal; whilst things which are incidental only to the jura 
rtgam of the county palatme must pass under the palatine seal (a). 

Oi^ts under the Duchy seal constitute matter of record, and as 
Buoh are taken cognisance of by the courts {b) and require no 
delivery (c). 


.467. The following rights in liberties of the Duchy of Lancaster Liberti« of 
dtnate outside the county of Lancaster have been expressly vested th» Dnohj. 
in the Sovereign in right of the Crown, and not in right of the 
Ihichy (cQ: (1)^ Escheats or forfeitures of land situate in any such 
liberty, not being an escheat or forfeiture of land holden of any 
manor vested in the Sovereign in right of the Duchy; (2) any 
ri|^t vested in the Sovereign to the personal estate of any person 
domiciled within any such liberty and dying intestate and without 
next of kin; (3) any right vested m the Sovereign to any sum arising 
from a fine imposed on, or estreated recognisances acknowledged 
by, any person within any such liberty. 


(3) Management of the Duchy Landt and Bevewum, 

466. The powers and authorities of the Chancellor and Gonncil tfunagcnient. 
of the Duchy with regard to the Duchy lauds and revenues have 
been meoially preserved, and the Duchy lands continue to be 
granted and demised, and the rents and revenues to be received 
and applied, under the order and direction of the Chancellor and 


t See the tost, p. 218, mtte. 

4 Co. Inst. 210. • 

Under the Duohy of Lancaster Lands Act, 1856 (18 St 19 Viet. o. 58), the 
7 seal only is mentioned (see n. 221, port). Under the old common law 
giants of Duchy lands were Toiu unless pajam under the Duchy seal, andgrants 
of palatine lands were void unless passed under the pelatine seal (see 
(/fM Duchy qf Lancatier r. Demnahtre (Duke) (1884), 14 Q. B. D. 185, 205, 
where a charter of 4 Hon. 5 is died; 4 6o. Inst 210), 
fa) Cotton T. iTohnKMi (1690), 3 Salk. 110, 111. Tlu», a cotpontion cannot be 
created under the Dudiy seal, hut may be under the pslatine seel; and things 
natmnlly inddental to the tenure of isads, u advowsobB, rents, ways, or offices, 
may pass under the Dnchy seal, but not fmn or markets, wblflh ars inddents of 

^(5) Ottaie^ tie D^y ef Laneattet (l5^},1?foWd. 4^'lhst. 266 , 

209. V 'f, Lv 

' (e) 4<tlb. Inst. 209. Formerly lively of to have 

hem neoessaiy in the case oi Imdhy lands oawi4|i^he psiamNt but not 
sa.to lands in the county pidatine, by reason of (4 Othfost. 206). 

- Bovettuok Friendly Dodetiss, iak tSw(4#4)46 Tim 

«,.72],s.24. 
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Ban. 4. 
Bevenaos of 
Hereditary 
Nature 
retained by 
the Crown. 


Acquired 

IaquBc 


Accounts. 


Council and other officers of the Duchy (e), as before the passtag of 
the Crown Lands Act, 1829, which does not affect pureha^, stdes, 
or grants made under the seal or seals of the Duchy and county 
palatine {J ). 

When the office of Chancellor becomes vacant by death, resigna¬ 
tion, or otherwise, the Yice-Chancellor, as well during the va^cy 
ns after its determination, is to continue to discharge the duties of 
his office until a fresh appointment of Yice-Chancellor is made, 
subject to the powers of the succeeding Chancellor as to his 
office (flf). 

469. Lands may be annexed to the Duchy by letters patent under 
the Great Seal, which are to be as good and available as if done with 
authority of Parliament (%). The Chancellor and Council have the 
same powers with regard to such lands, whether lying within or 
without the county palatine, as they have with regard to lands 
of the Duchy lying w'ithin the county palatine (i); and grants, 
leuBOB, and other dispositions of such lands are subject to the same 
ceremonies in all respects as gran*ts of the ancient possessions of 
the Duchy {j). 'J'he rents and revenues of the lands so annexed to 
the Duchy and county palatine are to bo paid to the Court of the 
Duchy Chamber at Westminster, or to the receiver-general or other 
ministers of the Court, according to the ancient custom (Ji). 

470. Accounts of the receipts tind disbursements of the Duchy 
are to be annually submitted by the proper officers of the Duohy 
to the Commissioners of the Treasury, in the form and with the 
explanations directed by the latter. 

This annual account is to be presented by the Treasury to both 


( 0 ) The ancient oflicorB of the Duchy aro tho *' Cfhancellor, attorney, recoivor- 

S iuerol, clerk of the court, auditors, surveyors, messonger, and four loomctl of 
e law ossistwts and of council with tho court ” M Co. Inst. 20G}. The olHcors 
usually iropointed at tho proseut day are the Chancellor (whoso duties aro 
perfonnea hy the Yioe-Cnancelloi'), Vice-Chancellor, and Attorney-General, 
who usually hold similar oflices relaane to the county palatine (see p. 217, ante), 
the roceiver-genoml, auditor, clerk of the council and registrar, a solicitor, 
assistant solicitor, and professional legal assistant, the sui'voyor-general and 
deputy reoeiver-genoral, assistant surveyors, seal keeper, cursitor, and dorks. 

* (/) Crown Jjands Act, 1829 (10 Goo. 4, 0 . 50), s. 130. By this Act the 
management of the Crown lands generally was handed over to the Oommis- 
sioners of Woods, Forests, and Tjaud Bevenues (see p. 123, ante). ^’^rWn Acta 
relating to Crown lands were repealed by the Act except ia so for as they affect 
lands within the ordering of the Buohy of Lancaster, 
to) Chancery of Lam^tar Act, 1890 (33 A 64 Yiot. o. 23), s. 7. 

(A) Statute 2 & 3 Phil. A Mar. o. 20, ss. 4, 6. But no lands may be so annexed 
under this Act whioib form part of the ancient inheritance of the Crown, the 
Principality of Wales, the Duchy of Coi-nwall, or the Earldom of Chester, or ate 
within the counties of Chester and Flint; nor may lands be so annexed exceeding 
and amounting in the whole above the yearly value of £2,000 (ihid., s. 8). 

S? fO/Wd., as. 6, 7. 

Jbtd., SB. 3, 8. Certain lands which had previously been severed from 
the Crown were re-annexod to the Dudiy by the Actj and made subject to the 
same powers, provision! etc. os the ancient possessions of the Dadiy (t6»d., 
ss. 1,2, 3). 

(A;) /Mo., B. 9. A ewaeral power of purduudng lands to be held with the 
pomssionB of the Dttchy has been conferred upon tlie Ghancollor and Connou 
by a more recent statatn (see p. 234, po$t). 



Part VII,—The Rbtehubs or the Orowh. 


m 


Houses of Parliament within one calendar month after the first 
meeting of Parliament snbsequent to the let of Janaary (Q. 

(4) 8ale$, Exdumgu, and Ei^ianehismgntt of J>why Land$. 

471. The possessions of the Dnchy were brought within the 
restrictions upon alienation imposed upon Grown lands generally 
by the Crown Lands Act, 1702 (m), by which all grants, assurances, 
and other dispositions of Grown lands were rendered void unless 
made in accordance with the provisions of the Act(n). The 
Chancellor and Council, however, have been expressly empowered 
to contract and agree with any person, or body politic, corporate, or 
collegiate, for the absolute sale of, and may absolutely sell and dis< 
pose of, any land belonging to the Crown in right of the Duchy, 
which they may deem not convenient to be held with the other 
possessions of the Dnchy, and for such consideration as may appear 
sufficient (o). 

Upon payment of the purchase-moneys the land is to be assured 
to the purchaser by the Chancellor and Council under the seal of 
the Duchy, in the name of His Majesty, his heirs or successors. 
The assurance may be in the form provided by statute or any other 
more convenient form, and, if enrolled in the Court of the Duchy 
Chamber of Lancaster within six calendar months of the date 
thereof, is valid and sufficient to pass all the rights and intesests of 
the Crown to which it relates (jp). 

472. The purchase-moneys for land so sold by the Chancellor 
and Council are to be paid to the receiver-general of the Duchy, or 
his sufficient deputy or deputies, who must give receipts therefor (f]'). 

473. Subject and without prejudice to the rights of any lessee, 
tenant, or occupier, the Chancellor and Council may contractwith any 
local sanitary authority for the sale of, and may absolutely sell and 
dispose of, tne whole or any part of the Duchy lands, or any right, 
interest, or casement in, through, over, or on the same, which 
the local sanitary authority may deem it expedient to purchase for 
the purposes of the Public Health Act, 187«i (a). The considera¬ 
tion is to be such as appears to the Chancellor and Council 
sufficient, and on payment of the purchase-money in the prescribed 
manner (Zt), the property contractM for may be assured to the local 
sanitary authority by the Chancellor and Council in the name of 
the Sovereign under the Duchy seal (c). The purchase-moneys are 
to be applied as in the case of sales (d). 


ff) 1 & 2 Viet. c. 101, s. 2. 

fnn 1 Ann. o. 1, 8. 0; stnt. 1, c. 7, Buff. See p. 147, aid*. 
fnj Seep. 147,ante. 

ID) Doony of Lcmcaater Lands Act, 1855 (18 A 19 Viet. o. 58), 8.1. 

(pj Ihid. For form of Conreyance, see tItVf., Sohed. X. For the general 
pnmaibna as to enrolment, see p. 238, port. 

M Jhid., 8. 2. 

(а) See title Fusi:.to HsAi.'m etc. » 

(б) Namely, as required by a 2 of the Duchy of Lancaster Lands Act, 1855 
(18 A 19 Viol c. 58}; see aupra. 

(el FuhUo Health Act. 1875 (38 A 89 Viet. o. 54), 1.178. 

(«) See p. 228, port. 
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474. The Chancellor and Goimcil may oontraet with ^ 
Secretary of State for War and absolutely sell and dispose of, tor 
such consideration as appears sufficient, any of the Duchy luids or 
rights which the Secretary of State for War considers expedient lor 
the purposes of the Defence Acts, 1842 and 1660. The lands or 
rights are to be assured, and the purchase*money paid and applied, 
as in the case of sales (e). 

475. Similar powers are conferred upon the Chancellor and 
Council of selling to the Postmaster-General such of the Duchy 
lands as the latter, with the consent of the Treasury, may deem it 
expedient to purchase for the purpose of the Post Office (/). 

476. Duchy lands, not exceeding in the whole one acre in any 
one parish, may, by deed and writing under the hand and sem 
of the Chancellor, attested by the clerk of the Council, be granted, 
conveyed, or enfranchised to, or in favour of, certain literary and 
Bcientmc institutions, upon such terms and conditions as tiie 
Chancellor and Council may think £t (g). But where the land is 
granted by way of gift, and ceases to be used for tlie purposes of 
the institution, it is to revert to and become part of the possessions 
of the Duchy, except that where the institution is removed to 
another site, land not originally part of the Duchy possessions may 
be exchanged or sold for the benefit of the institution, and the 
money applied to the erection or 0!5tablishment of the same upon 
the new site (h). 

477. For the purpose of redeeming land tax charged upon the 
lands and revenues within the survey and receipt of the Duchy 
officers, the Chancellor and Council may sell and grant and assure 
under the Duchy seal to any person or body politic or corporate, 
so much of the lands, tenements, tithes, mines, minerals, collieries, 
woods, feus, marshes, waste lands, or other hereditaments within 
the survey and receipt of the Duchy, at the best price or considera¬ 
tion in money procurable, as will raise a sum sufficient for the 
redemption of the tax. The purchase-money is to he paid to the 
receiver-general of the Duchy, who is to give receipts for the 6ame(t). 

(e) Militia (lAuds and Buildings) Act, 1873 (30 & 37 Yict. e. 08), s. 7. As to 
the mode of ossuranoe, see p. 221, ante; as to application of purtdmso-money, 
see p. 228, post. 

(/) Post Office (^d) Act, 1881 (44 A 46 Tict. o. 20), s. 3 (3); Post Office 
Act, 1908 (8 Edw. 7, e. 48), s. 4R (^. The assurance is to bo made the 
pur^use-moiiey paid and do&lb wim as in the ease of salsa under the Duchy 
of Lancaster Lands Ai)t, 1836 (see as to assurance, p. 221, ante; as to puzohase* 
money, p. 228, poit). And see title Post Ofttos. 

(ff) Namely, thow mentioned in the liteiaTy and Soientifle Insiitations Act, 
1854' (17 ft 18 Yiot. 113^ B. 2. The consideration money (if any) is to be poi^ 
^ the receiver-general at the Dudiy and applied as undw the statute 48 Geo. S, 
<^8 (see p. 228, post). The powers oonfenm upon owners and ratepayan of a 
parish under the literary and Sdentiflo Institutions Aot, 1854 (17 ft 18 Yieh 
0 .112), may, as to dealing with parish pro^rty, qiending mon^, or xaimug a . 
rate, be exercised, in the ease of a rural‘panrii, by the paririi meeting (Looel 
Government Aot, 1894 (66 ft 67 Yiot. o. 78), e. 62 (1)). And see title Lmaamlr 
Aju> ScasrnrjQ Soomrias. 

(A) literary and tioisBt^ Institutions Aot, 1864 (17 ft lA Yict o. 112), p* 4.' 

(i) Lend Tax Bedemi^^ Act, 1802 (ti Geo. 8, o. 118), a. 139. Oenffioetw 
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478. The Obanfiellor end Counoil ere empowered to 8^ and 
grant and aBsare to any person or body politie or corporatOt imder 
the seal of the Dnohy, saw manors and lordahipa belonging to the 
Crown within the survey and receipt of the Duehy as oonsiat of 
manorial rights without any lands, or with very smul quantitieB of 
land, belonging to them, and where the greater part of the land over 
which the manorial rights estend is the ^rop^y of individuals; 
also manors or lands of which Ihe Crown in right of the Dnchy is 
not the sole proprietor, but in which it is entitled to an undivided 
share Jointly with individuals, or which are intermixed with the 
property of individuals or lie remote from other property of the 
Crown; also ground or buildings appertaining to, or anciently held 
with, any castle or strong building used as a common gaol, or with 
any building used for holding assizes or sessions in any county or 
district, or for the court-house or gaoler’s house, or in which the 
magistrates may claim to have rights from length of use or enjoy¬ 
ment for the public purposes of the county or district; abo tithes 
within the Duchy issuing out of lands belonging to individnalB, and 
mills, fisheries, ferries, tolls, and stalls of markets and fairs; also 
wastes of the Crown within the Duchy from which usurpation or 
encroachments have been made (k). 

479. With a view to extinguishing Grown rights over the lands 
of individuals, the Chancellor and Council are empowered to contract 
and agree to sell and to sell and convey to the owner or proprietors 
of lands within the survey of the Duchy, for the best price procur¬ 
able, any rights of forest, chase, or free warren belonging to the 
Crown in right of the Duchy, and upon such sale the Iwds are to 
be for ever freed and exonerated therefrom. The purchase-money 
for the rights is to be paid to the receiver-general of the Duchy (Z). 

480. Lands not exceeding five acres in any one grant within the 
survey of the Dnchy may also be granted, for all the estate and 
interest of the Crown therein, for cartilages or for any other con¬ 
veniences and accommodations of any churches or chapels where 
the Utargy and rites of the Church of England are used or observed. 
Any person, or body politic or corporate, b to have full capacity to 
take and hold such land, which may be granted by warrant under 
the hands of any three Treasury CommissionerB specifying the 

of such sales ore to be in the form specified in 9<died. Q to the Act. As to 
enrolment, see p. 238, po»t; as to application of the proceeds of sale, see 
p. 228, po»t. See also title Lasn Tax. 

fk) 48 Geo. 3, o. 73, s. 10. 

Stetuta 1 d: 2 Qeo. 4, o. 62, s. 12. The purchaser of snob forestal or other 
rights is, in lieu and stead of such rights, at aU times thereafter to have power to 
dspttts and apnoint a gamekeeper or keepon to preserve and take and kUl 
game over die bads to vhioh the rights extended provided th^ are not situate 
within any sxisting manor. Sudi gamekeeper u to have m like powers, 
pavilem, exemptions, and protections, and is to obtain the liks eeitifloate, and 
M fiaWe to the sams gune duty, and is to iv^ter and satot his urpoinbnent 
in like manner, and m subject to the same robs as gamekeepen of dfy manon 
ear loyalties in Bng^end enjoy or are subject to by any usage or Act c2 Parlia¬ 
ment. But not more than one gamekeeper may be aapointod power to 
take or kill game within the aame mot «rai8triot(^(if.,s. IS). ' 


0 * 1 ^ 4 . 

Bevtanssof 

Hakois 

istslnsdll^ 

tbsGmwa. 

Sale of 
manorial 
rights etOi 


Sale of forest 
rights. 


Laod tor 
churches and 
chapels. 



224 


CoNsrmmoNAL Law. 


8mt. 4. premiBes so to be Tested. The warrant is directed to be enrolled (m) 
BeTonaes of m the office of tbe auditor of land revenne for the diviabn or county 
Hereditaiy where tbe promises are situate, and also in tbe office of the Corn- 
Kstim miBsioners of Woods (n). Enrolment must be certified by 
mamea by auditor or Commissioners at the foot and on the back of the warrant 
tne crown, hands, and the warrant returned to the grantees named, 

who, as from the time of enrolment, are to be deemed in aotual 
seisin and possession of the premises specified, and to bold the 
same peaceably and quietly, freed from all claims and demands by 
the Crown or any person claiming under the Crown and from 
all incumbrances wnatsoeyer (o). Grants of Duchy lands for 
sites for churches, chapels, or the residences of ministers, or for 
outbuildings, offices, churchyards, or glebe for the same, may also 
be made under the Gifts for Churches Act, 1811 (p). 


Bale of rents. 481. The Chancellor and Council are empowered to sell and 
grant and assure, in the name of the Crown under the Duchy seal, 
to the use of the purchasers and their heirs for ever, all fee-farm 
rents, renta-service, rents-seck, qifit rents, chantry rents, guild 
rents, castle guard rents, dry and unimprovable and other rents 
within the survey of the Duchy (a) for such consideration in money 
as they may judge adequate, or be able to procure, not being less 
than—(1) for any rent amounting to lOx. per annum and upwards, 
not less than twenty-four years’ purchase of the not amount of the 
rent after deducting the land tax chargeable thereon; (2) for any 
rent amounting to 5s. and under 10s. per annum, not less than 
twenty-two years' purchase of the gross amount of the rent; 
(8) for any rent amounting to Is. and under 5s. per annum, 
not less than twenty years’ purchase of the gross amount of the 
rent (r). 


Entranchlsoo 
moat of 
oopyholdi. 


482. Tho Chancellor and Council may contract with any person 
holding any lands or hereditaments by copy of court roll, or of the 
nature of copyhold or customary tenure, or for whicli any fifio is 


(m) Mora geuonil provlsiona nro inride for enrolmout by u lutor Act, which, 
it seeme, supersodes tneee piovisioua (soe p. 238, jHut). 

(n) In tho Aot, Surveyor-General of Land Bevenuo. Thia olHco has boon 
abobabed and the duties handed over to tho Oommisiuoncra of Woods (soe 

р. 122, ante). 

(o) Statute 52 Qeo. 3, c. 161, s. 27, repealed except aa to tho Puohy of 
Lancaster by the Crown Lands Act', 1829 (10 Ooo. 4, a 50), s. 1. 

ip) 51 Geo. 3,0.115, a. 1. For the provimona of the Ac^ seep. 192, anfe. 

(j) This is by tho j^int edoot of the statutes 16 Geo. 3, c. 4.5, and 27 Goo. 3, 

с. 34, a. 2. Theao rants wore vested in trustees for sale under the statutes 
22 Car. 2, o. 6, 'and 22 & 23 Cor. 2, & 24; but the latter Aots were 
rop^ed by the statute 16 Geo. 3, o.45, and the rents declared to ha in the aofcoal 
selinn of the King as if they hod not been passed (see Public General Acts, 
16 Goo. 3, YoL IL, p. 674). The sale of fes-fam and other rents vested in 
trustees for the Chown was expressly excepted from the reetriotion on sales of 
Crown lands imposed by tho Crown liSiids Act, 1702 (1 Ann. a 1; stat. 1, 
c. 7, by 8. 8 of that Aot, and the latter Ant was repealed altogether, 
BO fur as it u related to. tho above fee-farm rents remaining unsold, by the 
statute 16 Qea 3, o. 45. Bee also note (/), p. 147, ante. 

J [r) Statute 27 Qeo. 3, o. 34, s- 2. As to the application of the prooeeds* of 
e, see p. 228, potU 
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payable to the Grown on descent or alienation, and being Fdthin smt. I. 
and parcel of any of the honours, manors, or lordships of the ReTsnntsof 
jUichy, for the enfranchisement of the same, and for discharging HwedtUtty 
nil present and future owners and tenants and their heirs from the 
payment of all customary fines, fines of ingress and other fines, 
heriota, reliefs, quit rents, and other dues and payments to which, 
by the respective customs of such honours, manors, or lordships, 
they would now or hereafter be subject or liable. 

The consideration in money and the terms and conditions as to 
onfranchisemont are to be such as may bo agreed upon; and the 
lands and hereditaments are to be assured by the Chancellor and 
Council in the name of the Crown utider the seal of the Duchy, to 
1)6 holden as of the honour or manor of which they are parcel, in 
free and common socage, freed and discharged from all fines, heriots, 
reliefs, quit rents, and other customary dues and payments, suits, 
and services whatever. 

The assurance must be in the form prescribed, or as nearly 
thereto as may be («). * 

r 

483. Such grants are to be valid and efibctual in law (a), and Saving for 
enrolment in the Court of the Dncliy Chamber is to bo of the same 

force and validity as enrolment in the Central Oflice of the Supremo 
Court (b). Whore, however, any lease of any of the rents, JSnes, 
heriots, reliefs, customary dues or payments is subsisting (c), the 
assurance, so far as it relates to any of the hereditaments comprised 
in the lease, is to take oiTect only upon the determination of the 
lease, abatement being made in the purchase-money in respect of 
the same as may be agreed on; and the persons entitled to the 
benefit of the lease are to liavo all their lawful remedies for 
recovering payments under the lease as if no such enfranchisement 
had been made (d). 

484. Tenants for life of copyhold lands and estates within the Powers of 
Duchy may exercise the above powers of enfranchisement or tenants foi 
discharge, or purchase timber upon the lands so held. After 
enfranchisement or discharge, the tenant for lifo may charge the 
copyhold lands and estates with the payment of the money paid, 

and, for securing the repayment of the money with interest, may by 
deed or writing under his hand and seal, duly executed and attested 
by two or more credible witnesses, grant, mortgage, lease or demise 
or otherwise subject the lands and estates so charged for any term 
or number of years to any person who may advance the same. 

(«) Statute 19 Geo. 3, c. 43 (Fublio General Acts, 19 Geo. 3, VoL II., pp. 976, 

97^ The proTidons of the Grown I.ands Act, 1702 (1 Ann. o. 1; atat. 1, 
a i. Buff.), reatrioting the alienation of Grown lands generali^ ore repealed 
so for oa they relate to dispositiouB under theee powers (ibid. ; and see note (/), 
p. 147, ante). 

(a) Jhid, (PubUo General Acts, 19 Geo, 3, VoL n., p. 978). 

\h) Courts at Westminster in the Act, now the Central Olfioe, under B. S. 0., 

Of^ 61, r. 9; but see the general proTisions for enrolment, p. 238, poti, 

(e) The Act r^ers only to leases which " have " been grauted and “ are 
now *’ subsisting. But, prolmbly, the mtontion was to embrace future leases. 

(d) Statute 19 Geo. 3, o. 43. 
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These assurances must be made subject to a proviso or oonditifm to 
cease and be void, or with ftn express trust to be surrendered, when 
the money secured with interest is fully paid and satisfied, and 
with a covenant that the tenants for life will pay and keep down 
the interest of the money secured during their respective lives, so 
that no person afterwards coming into possession shall be liable to 
pay any further arrears of interest than for one year preceding the 
time when his title accrues and commences. Every such mortgage, 
grant, lease, or demise is to be valid and effectual in law notwith¬ 
standing any settlement, will, trust, use, remainder, or any other 
incumbrance affecting the land or any part of the same then in 
being or capable of taking effect. But premises enfranchised and 
discharged under the above provisions are to remain and be subject 
and liable to all entails, wills, settlements, mortgages, leases, ju^- 
meuts, uses, trusts, limitetions, remainders, reversions, and all other 
incumbrances as at the time of enfranchisement or discharge (e). 

Enfranchisements under the seal of the Duchy for a consideration 
not exceeding £10 are free from stamp duty (/), but must be sued 
forth and enrolled at the expense of the grantees according to the 
scale of fees proscribed {g). 

485. In the case of failure to agree as to the amount of 
consideration money to be paid by the tenant upon an enfranchise¬ 
ment, provision is made enabling the matter to be referred by 
agreement to the Board of Agriculture and Fisheries to appoint a 
surveyor to determine the amount Qi). 

486. The Chancellor and Council, when it appears to be for the 
advantage of the land revenues of the Duchy, may exchange any 
parcel or parcels of land of the Duchy or county palatine for any 
other parcel or parcels of equal or nearly equal value belonging to 
any other person, or body politic or corporate, if the latter consent 
thereto. Upon an exchange the surveyor-general of the Duchy 
may cause the value of the parcels to be given and taken in 
exchange to be ascertained by some able and practical surveyor, 
who must annex to his survey, estimate, or valuation, when com* 
plcted, an oath (or affirmation or declaration in lieu of an oath (i) ) 
taken and subscribed by him before any justice of the peace or 
magistrate of the United Kingdom (A;) in the form provided (2). 
The oath, affirmation, or declaration so taken and subscribed, with 
the survey and estimate, are to bo filed in the office of the clerk of 


’e) Statute 19 Goo. S, o. 45(Publio General Acta, 19 Geo. 3, YuL II., pp. 979— 


(/,) IhUl. (Public Qeneml Acts, 19 Geo. 3, Yol. II., p. 981). Above that sum 
they ore to be liable to the ordinary stamp duties upon deeds of conveyance of 
land {iUd.). 

(y) Ibid. For the scale of foes, see Public General Acte, 19 Geo. 3, YoL II., 
pp. 982, 993. 

Oopyhold Act, 1894 (57 & 58 Yict. o.. 46), s. 68. For the terms of this 
pxuviwn.eee p. 195, amU. As to the application of this Act to Duchy lands, see 
e. 98, lind title OoPYnoms. '' 

f See pp. 85 s( s^., ohIs. 

Who ore e»reiMy authorised to administer it 
Ststnte 48 Gea 3, o. 73, s. 28 
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the Conneil of the Daehy, aiid tlie surveyor-general of tiio Duohy 
must report to the Chimcellor and Gouneil the grounds of his 
recommendation of the proposed exchange, together with the above 
raluation of the parcels. If the Chancellor and Council approve of 
the exchange, and the party with whom it is to be made assents, 
they are to authorise tne proper officers of the Duchy to carry it 
into effect, subject to any terms and conditions they may think fit. 
To complete the exchange, the Chanoellor and Conneil are empowered 
to convey the lands to the party making the exchange under the 
seal or seals of the Duchy or county palatine, and such party is at 
the same time to convey to the Chancellor and Council in trust for 
the Crown in right of the Duchy or county palatine the parcel of 
land agreed upon. From and immediately after the completion of 
the exchange the parcels of land conveyed by the Chancellor and 
OouncU are to vest in the person or body to whom they are 
conveyed as fully and effectually, and for the same estate or interest, 
as the land given in exchange did prior to the exchange; and the 
parcels conveyed to the Crown «n exchange are to vest in the Crown 
m right of the Duchy and county palatine, as fully and effectually, 
and be subject to the same application, as the lands granted in 
exchange prior to the exchange (m). 

Upon such an exchange the Chancellor and Council may direct 
the payment or acceptance of any sum agreed upon for equalising 
the exchange, and money so paid by the Crown is to be paid out 
of the revenues of the Duchy; any money paid to the Crown is 
to be invested in Consolidated Bank Annuities in the manner 
generally applicable to proceeds of sale (n). 

487. In order to encourage the raising and planting of trees for 
timber, the Chancellor and Council are empowered to grant, sell, 
and release, under the Duchy seal, to the owners of lands held of 
the Duchy in fee-farm, all timber and other trees then growing or 
thereafter to grow upon the lands, and which are excepted and 
reserved to the Crown by the fee-farm grants under which the 
land is held. The consideration is to be such as may be agreed 
upon (o). 

488. With regard to leases under the Duchy seal for terms •ot 
life or years, in which timber and other trees are reserved to the 
Crown, the Chancellor and Council are empowered, by order made 
in court of revenue of the Duchy, to direct and authorise the sur¬ 
veyors of the woods for the south and north parts of the Duchy to 
treat with and enter into any contract or agreement with the lessees, 
for securing to the latter and their representatives such a fair and 
reasonable allowance or proportion of all moneys arising by the sale 
of timber or other trees withm the lands demised, at any time during 


(m) Statute 48 Qeo. 3, o. 73, e. 28, explained by the statute 32 Oeo. 3, e. 161, 
e. 2. Ike oouveyancee by ai)4 to the Crown may bo in the forma presoiibed by 
e. 80 of the former Act, or os near theroto as may to. 

.(fO Statute 48 Geo. 3, o. 73, s. 29. Aa to the application of proceeda « Bale, aoe 

ft, 228 . pprf . 

(o) Statute 19 Geo. 3, o. 46 (PubUo General Acti^ 19 QiOt 9, Yol. Xf., pp. 884, 
988). 
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the existence of the lease, as maybe ^eed npon between the aur. 
voyoi's and the lessees; also for allowing to the lessees at the esiura- 
tion of their leases a like fair and reasonable allowance and pro¬ 
portion in money for all timber and other trees which may be left 
standing and growing upon their respective farms. After con* 
drmation by order of the Chancellor and Conncil, such agreements 
are to be valid and effectual (p). 

(S) Application of Proceedt of Sato, 

489. The purchase-money arising from the exercise of the 
various powers of sale and enfranchisement is to be paid into the 
hands of the receiver-general of the Duchy, whose receipt and 
acquittance is a full discharge, and purchasers are not liable to see 
to the application of the same ($). 

490. Tlio purchase-money as paid in and received is to be laid 
out by order of the Chancellor and Council in the purchase of 
Consolidated Bank Annuities or public funds transferable at the 
Bank of England in the name of the Duchy of Lancaster, and in 
that name the Governor and Company of the Bank are authorised 
and required to permit transfers of the funds, stock, or annuities, 
which are to be accepted by the receiver-general of the Duchy. 

Annuities, funds, or stock so purchased are to remain in the 
name of the Duchy and not to be transferable without par¬ 
liamentary authority. But the interest of the same is to be paid 
by the Bank to the receiver-general of the Duchy (whose receipt 
is a sufficient discharge) as parcel of the revenues of the Duchy, 
and he is chargeable and accountable to the Sovereign therefor, 
subject to charges, incumbrances, and outgoings (taxes only 
excepted) (7). 

491. The receiver-general of the Duchy, with the consent of the 
Chancellor, may contract aitd agree with the Land Tax lledemption 
Commissioners (now the Treasury (s)) for the redemption of the 
land tax charged upon any of the lands, rents, or other revenues 
within the survey and receipt of the Chancellor and Council of 


‘(p) Statute IS Geo. 3, c. 45 (PiiLlio General Acta, 19 Geo. 3, Vol. TI., pp. 9S0, 
esc). 

( 7 } Hid. (Public General Acts, Yol. II., p. 9831. 

frj [hid. The provision for payment and application of the various moneys 
arising from sales and enfrancuisehionta takes effect by reforonce to the Land 
Tax Perpetuation Act, 1798^38 Goo. 3, o. 60), and the lAnd Tax Bodemption 
Act, 1802 (42 Geo. 3 ^ 0 . 116), s. 139, which refer to the statute 19 Geo. 3, 0 . 46, 
The various authorities for application m this manner areDuchy of Lancaster 
Lands Act, 1866 (18 & 19 Tict. 0 . 68 ), s. 2 (as to sales thereunder); statute 48 Q«>. 3, 

o. 78,8. 12 (os to soles under that Aot, except manorial rights and enfranduM- 
men^; ond Statutes 38 Gteo. 3, e. 60; 42 Geo. 3, 0 . 116; 1 ft 2 Geo. 4, o. 5 ^, 
s. 12 to sales of forest rights etc.; see as to these p. 223, aute ); 19 Geo. 3, 
0. 46 (as to enfranchisements and soles of fee-farm and other rents); Lend 
Redemption Act, 1802 (42 Geo. 3, c. 116), a. 139 (as to sales under that Aot); 
statute 48 Geo. 3, 0 . 73, s. 10 (as to sales of manorial and other rights; see 

p. 223, ante). No sperial provision appears to be made for the application of 
moneys arising from grants for cbimmea under the statute 52 Geo. 3, o- 161, 
which ore apparently mfrnded to be free of considei-ation. 

(s) Land lux Bodemption Act, 1838 (i ft 2 Yiot. c. 58), s. 1 . 
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the Dachj, and proceed to the completion of the contract in the 
like manner in all respects as in the case of the redemption of any 
land tax, and subject (except where otherwise provided) to sneh 
i>enefit of preference as is given to any bodies politic or corporate 
by the Land Tax Bedemption Act, 1802(a). 

Upon redemption the land is to bo freed from the laud tax, 
and the amount of the same during the> continuance of any 
lease or demise in being prior to the redemption of the tax is to 
be considered as rent due to the Crown and recoverable as such 
against the lessee, or by the latter against his under-lessee, and 
collected by the person and subject to the rules directed by the 
Chaneellor and Council (6). 

492. The Chancellor and Council are empowered by order made 
in the court of revenue of the Duchy to direct any of the Consolidated 
Bank Annuities standing in the books at the Bank of England in 
the name or to the account of tho Duchy to be disposed of, and 
the moneys arising therefrom to be applied in or towards payment 
of any expenses incurred in 'the division, inclosuro, drainage, 
embankment, or other improvement of any messuages, lands, or 
tenements belonging to the Crown in right of the Duchy, and which 
are certified by the surveyor-general of the Duchy upon oath, to be 
filed in the Duchy office, to be proper, necessary, advantagooiis, and 
beneficial (c). 

Upon requisition made to them by order of tho Obaucellor and 
Council and also under the hand of the Altoruey-Qeueral of the 
Duchy, the Governor and Company of the Bank of England are 
required to permit the person named and empowered by the order 
to make any sole or transfer of sucli Bank annuities; and the sale 
or transfer being made by tho person so authorised by signature of 
his own proper name for and on behalf of tlic Crown in right of 
tbs Dueby is to be valid, legal, and effectual for the sale or transfer 
of the annuities(</). 

493. In addition to tho above powers which are generally 
applicable to the purchase-moneys received upon sales of Duchy 
lands, special powers are conferred upon the Chancellor and Council 


(a) 42 Geo. 3, c. llS, s. 131. Dyilie same section invosiinentof the pur> 
chaBe-moneys is directed in the innnncr provided by tho Bhiluto 19 Geo. 3, c. 4o, 
as to whidi see tho text, su/ira. Hut this provision is now, it seems, partly 
obsolete, since pm’ment for redemption may now be made by any owner by 
payment to the (j()mmissionerB of ulaiid B wen no of a capital sum, equal to 
thirty times the sum assessed for loud tax, under tho ITiiiiinco Act, 1896 (50 & 60 
Viot. 0 .28), e. 32. Under the Dind Tax B^emption Act, 1802 (42 Geo. 3, e. 116), 
payment was directed to to made by transfer of stock to the National Debt 
Commissioners. See also title Lavd Tax. 

b) Ijsnd Tax Bedemption Act, 1802 (42 Geo. 3, c. 116), s. 141. 
e) Statute 57 Geo. 3, e. 97, s, 25. 

(eQ Ibid. The Act is declared to be a full and coniplete indemnity and 
dtsebaxge to the GoTsnuw and Company of the Bank, their oiBoers serrants, 

for all things done or permitted in virtno or obedience to the order of the 
ChancoUor and Council; and the samo is not to to quostioiiod or impeaihed in 
any eourt of law or equity, or to in any manner to thsir prejudiM, loss, or 
dstriment (ibid., s. 26). 
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as to moneys arising from sales authorised by the Bqchy of Lan¬ 
caster Lands Act, 1855 (e), of laying out the same, either without 
any {irevious investment or after such, and either alone or toge^er 
with any money or funds belonging to the Duchy, in. the improve¬ 
ments authorised as above (/), or in the purchase of lands under 
that Act (y). 

As to the sale of fee-farm and other rents, and the enfran¬ 
chisement and discharge of copyholds (/^, special provision is also 
made enabling the moneys arising therefrom (t) to be applied in pay¬ 
ment and discharge of any sums which were at the date when the Act 
was passed charged upon any lands or tenements of the Duchy by 
reason of any inolosure or division made by authority of Parliament; 
and of all charges which might thereafter bo incurred by order 
of the Chancellor and Council in the division, inclosure, drainage, 
or other improvement of a^ allotment set out and assigned to the 
Crown by the authority of iWliament (/;); also for erecting suitable 
habitations and other convenient buildings for the tenants of the 
allotments as the Chancellor and Cgunoil think fit (/). 

Until the whole of the above charges and expenses have been 
paid in the manner authorised, applications of the purchase-money 
may be mode without prior investment in Consolidated Bank 
Annuities or other public funds (m). But when the charges and 
expenses have been satisfied, the residue of the luirchase-money, 
and all future moneys arising from the exorcise of the powers, are 
to be invested, and the interest and dividends disposed of, under the 
general provisions stated above (rt). 


(e) 18 & 19 Viet. c. oS, 8 . 1 ; and hco ]>. 2'Jl, aiih. 

{/) Under Uio statute 57 Geo. 3, c. 97 ; see p. 229, mile. 

( 9 ) 18 & 19 Viet. c. 5S, 8 . 2. As to the piwor of purcliasing lands, see p. 234, 
poH. With regard to money invosted in Dank >innuities under the JOuchy of 
Lanoaster Lands Act, 1855 (18 & 10 Yict. c. 58), tlio Cluuicollor and Council are 
to have the like powers as oro confeirc<l by tho 57 Qeo. 3, c. 97, as to which, 
Boe p. 220, ante (t'Mc/.). 

' (a) As to the ealo of routs, see p. 224, unle; as to enfranchisements, seo 
ibid. 

(t) Tho preamble to tho Act recites that at tho dale when the Act was passed 
moneys arising from solos and enfranchisemeuts had been laid out in the por- 
cAase of £4,859 12«. 3d. consolidated annuities, and the .Act authorises the 
application of that sum in the manner stated, in addition to future moneys to 
arise. 

(k) The recitals to tho section state that by means of indosures and divisions 
of several common fields and wfiste lands, being parcel of the liberties and 
banohisoB of the Duchy, made under the authority of divers Acts, several sums 
had boon and remajnm charged on londe of the Crown within snoh literties 
and franchises; also that certain other waste lands within the libertiieB and 
fianc^ses of the Duchy had, by authority of Parliament, lately been set out mid 
awarded to the Crown,^ and mat eonsidezable expense would be aeoessuily 
inoutred in hxcloung, draining, fencing, building upon, and improving 


same. 

(2) Statute 27 Qeo. 3, 0 . 34, s. 4. The usual words follow requiring the Bonk 
to permit the person empowered bv the order of the Ohanoellor and Council to 
make the necessary transfer of stock stan^g in the name of the Dubhy at the 
Bunk. 

(m) 8w p. 228, ante. 

Statute 2T Oeo, 3^. <>• Sd, s. 5. The provisions as to investmenta an 
fun contained in the itatute 10 Geoi 3i, 0 ,45, u to which see p. 228^ tmte. 
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(6) Ltaae$ 0 / Dwhy Landi, 

494. Leases of Dachy lands and hereditaments may be granted 
for a term or estate not exceeding thirty-one years or three lives, or 
for some term of years detmrminable upon one, two, or three lives, 
provided they are made to commence from the date when they are 
made; or if the lease or grant is to take effect in reversion or 
expect|tncy, then so that the term, together with any estates of the 
same premises in possession, does not exceed thirty-one years in the 
whole (o). 

In the above leases the tenant most be made punishable for 
waste, and the rent reserved must either be the ancient or 
most nsual rent, or more, or such as has been reserved for the 
greater part of twenty years before the granting of the lease. 
Where no such rent has been reserved or payable, a reasonable 
rent must be reserved of not less than the third part of the clear 
yearly value. In all cases the rent must be made payable to the 
Crown during the whole term (p). 

9 

496. Leases for ninety-nine years or three lives may be granted 
in the following cases:—(1) Building leases etc. Where land is lit 
and proper for the erection of bouses or other buildings, or for 
the necessary yards, gardens, curtilages, and other appurtenances 
to bo used and enjoyed therewith, and is by the order *of tlie 
Chancellor and Council directed to bo reserved or set a|jart and 
appropriated to that use; ( 2 ) or where the lessees or grantees agree 
and covenant to erect buildings thereon of greater yearly value than 
the land to be leased or granted; (3) or where the greatest part 
of the yearly value of any tenements or heredilanieiits at the time 
of making the lease or grant consists of any building or buildings 
thereon (< 7 ). 

Such lands may be granted for any estate not exceeding ninety- 
nine years or three lives computed from the date when the lease or 
grant is made to any person, or body politic or corporate, under the 
seal or seals of the Buchy and county palatine; or, if it be made to 
lake effect in reversion or expectancy, then so that tlio term and 
estate granted, together with tiie term or ostato in possession of the 
same land, does not exceed similar periods computed from the date 
when the grant or lease is made (r). 

496. In the above leases for ninety-nine years or three lives the 
following rents must be reserved :— 

( 1 ) ^l^ere there is any substantial building upon the land, or (s) 
the buildings thereupon do not require or arc not intended and 
agreed to be rebuilt, an annual rent of not less than two-thirds of 


Widw powers of ap^cation axe exercisable with rogaid to monejs arising 
under we Duchy of liuioaater Lands Act, 1856 (18 & 19 Viot. o. 58} (see the 

I 'o) Lands Act, 1702 (1 Ann. a. 1; stat. 1, c. 7, Ruff.}, e. 5. 

n) IHd. 

^ Statute 52 Oeo. 3, 0 .161, s. 1. 

r) Ibid. 

jij The tg aaning of or" here does not seem clear | and** would appear to 
be intended. *■ 


H.L.—vn. 
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such annual sum, as may be considered by the Chancellor and Council 
reasonable, must be reserved for the term and estate intended to be 
granted, there being also paid a fine or fines to the amount of the 
remaining part of the annual sum, subject to a discount not to be 
computed to a higher rate than the highest legal interest at the 
time when the grant or lease is made (f). 

(2) Where there is no substantial building upon the land, or 
where the buildings thereupon require or are intended and agreed 
to be forthwith rebuilt, or other new buildings are to be erected, the 
annual rent reserved is to be such as the Chancellor and Council 
deem reasonable, without taking any fine, and so that the lease or 
grant contains a covenant or condition by the lessee or grantee for 
the erection of proper and substantial houses or other buildings 
within a reasonable time to be limited for that purpose, and any other 
covenants for repair and doing other acts which the Chancellor and 
Council think reasonable (a). The rent in this case must be 
reserved free and clear of all manner of taxes and assessments 
whatsoever during the whole of the*tcrin granted, except such rent 
as the Chancellor and Council may allow during part of the term, 
not exceeding three yeoi's in any case (&). 

Every such grantee or lessee must duly sign, seal, and deliver 
a counterpart of the grant or lease (c). 

497. Where the greatest part of the yearly value of any here¬ 
ditaments at the time when the lease is granted consists of buildings 
which require to be repaired or rebuilt, to encourage the reparation 
or rebuilding of the same leases may be granted to any person for 
any term or estate not exceeding fifty years or three lives. 

The leases must be made to take effect from the date when they 
are made, or if in reversion or expectancy, then so that the term 
together with any estates of the same -^'emises in possession does 
not exceed fifty years or three lives. 

Tenants must be made punjphable for waste, and the rent reserved 
must be the same as in the case of leases for thirty-one years or 
three lives (<0. 

.498. Where any new edifice or building is erected or agreed to 
be erected on land belonging to the Crown within the survejr of 
the Duchy, or held under any lease from the Crown, for thr enlarge¬ 
ment of, and to be united to and occupied with, any other house or 
building held under any other lease from the Crown, a new lease 
may be granted, for any term not exceeding ninety-nine years, of the 
ground upon whidh the building is or is agreed to bo erect^, and 
also of all or nhy part of any other hereditaments contained in the 
lease, provided the greater part of the yearly value of the heredita¬ 
ments so granted consists of the buildings upon the same, or of 

0 52 Qeo. 3, o. 161, s. 1 

a) Ibid. 

b) Ibid. 

e) Ibid. This proviBion applies, it seems, to leases both under ( 1 ) and 

ttndtt (2). 

(cQ Crown Lands Aot^ 1702 (1 Ann. a 1; stat. 1, e. 7, Buff.), s. 6. 
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ground set apart and appropriated for building, or for necessary Ssot. I. 
gardens, yards, curtilages, or other appurtenances (e). Revemies cf 

Heredituy 

499. Land deemed by the Chancellor and Council fit and proper Nature 
for gardens, yards, curtilages, and other appurtenances to bo used retained’br 
and enjoyed with any house or building erected or to be erected the Cre wa. 
upon ground belonging to the Crown or to any other proprietor audenaeto. 
may 1^ demised or granted under the seal of the Duchy and county 

palatine to any person or body politic or corporate for any term 
or estate not exceeding ninety-nine years, computed from the date or 
making of the same; or, if it be made to take effect in reversion or 
expectancy, then so tiint the term granted together with the term or 
estate in possession of the same land does not exceed ninety-nine 
years from the date or making of the same (/). No such land, 
however, to be used with any house or building held under loose 
from the Crown, may be granted or demised for any terra exceeding 
in duration the term for which the house or building is held (ff). 

These leases for yards, gai^dens etc. may be renewed at any 
time during the continuance of tho lease, subject to similar pro¬ 
visions and conditions to those in the original lease (k); or if 
renewed at the same time as the leases of tho house or building held 
under lease from the Crown to which they are attached are renewed, 
then for the same term and under the like conditions as‘in the 
lease of tho house or building (t). 

In all such cases where renewals may bo made, a now lease or 
grant may be made, upon surrender of the original lease, upon the 
same terms and conditions as in the case of an ordinary renewal. 

But the charges and expenses of any new lease so made upon 
surrender of a subsisting lease are to be paid by the lessee (A;). 

500. Tho above power leasing for yards, gardens, curtilages, Eztonsion of 
or appurtenances has been extended to land proper to be let, poorer, 
used, or appropriated to any purppse calculated to afford con¬ 
venience or accommodation to the occupiers or inhabitants of 

any house erected upon land belonging to the Crown or any other 
proprietor, and leases of such lands may be made for any terra or 
estate not e.xceeding ninety-nine j^ears, to be computed from the 
date or making of the same, with any powers, privileges, and 
authoritioB which may be thought fit and requisite for promoting 
the object and intent of the grant, and at such annual rent, without 
the taking of any fine, as the Chancellor and Council think fit (0- 




Statute 48 Geo. 3, c. 73, a. 20. 
i«d., B. 1. 

Ihid., 8. 2. 

(a) Ibid., SB. 4, 5. Where the lobseo has demised or agreed to demise the 
land lor Imilding impTOTomenis, or has entered into any covenant oreneagement 
in conseqnenoe of which be would, by reason of tho iinprovements to he made, 
be hound to pay upon renewal more than he would bo entitled to receive from 
the uuder-lessee, a just abatement in the rent and fine to be reserved on anoh 
cenewal may he made {Und., a. 4; statute 34 Geo. 3, c. 75, s. 6). 

§ Statute 48 Geo. 3, c. 73, s. 4. 

Ibid., SB. 7, 8. 

Statute 62 Geo. 3, c. 161, s. 1. It does not seem clear whether the other 
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501. Certain leases of Duchy lands may be granted under the 
Hiliitiry Lands Act, 1892 (m). 

502. Leases of Duchy lands for the purposes of small holdings 
or allotments may be granted by the Chancellor and Council of the 
Duchy to a council (n) by deed under the seal of the Duchy in the 
name of His Majesty, his heirs and suceessors, for a term not exceed¬ 
ing thirty-fivo years, cither with or without such right of renewal as 
is conferred in tho case of land hired compulsorily for those 
purposes (o). 

(7) ^^nemmta with Mcrtyageea and Letsm. 

503. Agreements may be made by order of the Chancellor and 
Council with mortgagees of Duchy lands who have become such 
under statutory authority, or with Crown lessees of the lands so 
mortgaged, or with the husbands, guardians, trustees, or com¬ 
mittees of any such mortgagees or lessees, l^ing women under 
coverture or any other disabilityi, for the discharge of any 
mortgage, and for charging the Duchy lands and the lessees of 
the same with the payment of interest of moneys advanced by 
order of the Chancellor and Council in pursuance of any such 
agreement; and such agreements are to be valid and effectual not¬ 
withstanding any disability of the parties thereto ip). 

The interest, or money in respect of interest, payable to tho Crown 
by any of its lessees under those agreements in respect of money 
paid by the direction of the Chancellor and Council in pursuance of 
the above authority is to be deemed as or in the nature of rent 
payable to the Crown, and issuing out of the lands and heredita¬ 
ments hoM and enjoyed by the parties to the agreement and their 
representatives by virtue of any such subsisting lease. 

Upon non-payment of the intereatj or money in respect of 
interest, according to tho tenor and effect of the agreement, the 
same may be distrained for and become chargeable in all respects 
as if it were rent due from the lessees and reserved by the 
subsisting lease {q). 

( 8 ) Purciham. 

' 504. The Chancellor and Council may contract and agree with 
any person, or body politic, corporate, or collegiate, for tho purchase 

provisionB as to leases for rardens, yards etc., under the statute 48 Goo. 3, 
0 . 73, extend to this section, but, prombly, the intention is that thoy should. 

(m) 63 <£ 66 Viet. c. 43, s. 10 ( 1 ). As to theso provisions, see p. 201, 
ante, 

(r) Council’* undoatlie Act may ho either the county, borough, district,or 
parish oouncM, according to the la-ovisions of the Act vrhum apply. 

(o) Small Holdings and Allotinents Act, 1608 (8 _Edw. 7, c. 36), e. 40 (1), (2). 
This provision is suoject to any consent or conditions which may be r^uirod 
(if any) {ibid., s. 40 (1)}. As to the renewal of leases of land hired oom- 
pulsomy for not less won fourteen or more than thirty-five years, see 
a. 44. As to the application of the Act to Crown lands generally, see p. 101, 
ante. As to small holdi^ and allotments generally, see titles AxJxrrMXinB, 
FoL L, p. 331; Siuu:. SoLnnros. 

(n) Statute 27 Geo. 3, o. 34, a. 0. 

(f) Ibid., a. 7. 



Part VIT.—Tjie Retenues op the Crown. 


of, and may actually purchase, any land they may deem conreuient 
to be held with the possessions of the Duchy (r). 

Land so purchased is to bo conveyed to the use of Ilia Majesty, 
his heirs or successors, in right of the Duchy of Lancaster, either 
in the form provided or in any more convenient form, and is to vest 
in the Sovereign, his heirs and successors, in the same right, and 
as fully and effectually, and he held with the like incidents, as other 
land belonging to the Duchy («). 


8«fr, t 
RevenoMof 
HemUteor 
Ratue 
retaineilby 
the Crown. 


605. With those provisions those of the Lands Clauses Con¬ 
solidation Act, 1845(e), are incorporated, but no land is to be 
purchased by the Chancellor aud Council otherwise than by 
agreement (u). 

(9) App/ication of crrtam Qeneral .(Irfii(fl). 

506. Tlie Agricultural Holdings Act, 1908 (5), applies to lands Agricultural 
belonging to the Crown in right of the Duchy of Lancaster, and IgQo 
with respect to nuy such land the Chancellor of the Duchy is to * ‘ 

represent the Crown and tu be deemed the landlord fur the 
purposes of the Act(r). 

The amount of any compensation payable by tlie Chancellor of 
the Duchy in respect of improvements comprised in Part I. or 
Part II. of the First Schedule to the Act (d) is to be raised o^d paid 
as an expense incurred in improvement of land belonging to the 
Crown in right of the Duchy under the Act relating thereto (e). 

This provision also applies to improvements comprised in the 
Third Schedule to the Act in the case of holdings in re.spect of 
which it is agreed in writing on or after the Ist January, 189G, 
that the holding sliall be let or treated as a market garden (/). 


(r) Duchy ot Laiicustor Lands Act^ ISoS (18 & 10 Viet. c. 68 ), s. 3. Poworof 
annexing liind to tho Duchy by letters patent is conferred by uu earlier Act; see 
p. 220 , aiife. 

(a) Diu-hy of Laiicustor Lands Aut, 1865 (18 & 10 Viet. c. 58), s. 3. Fur the 
statutory fonn of conveyance, see ibid., Sebed, Y. 

( 2 ) 8 & 0 Viet. c. 18. Presumably the later Acts arc also included, as they 
fom part of a single code and are road together as such ; see Jt. v. London 
Corpoi-aiimi (1867), L. 11. 2 Q. B. 292. See title CosiPULSonv PintcifASB or 
Land and Compensation, Vol. VI., p. 1. 

(u) Duchy of Lancaster Lands Act, 1855 (18 & 19 Viet c. 58), s. 3. 

.(a) In addition to the Acts mentioned in text, there are numerous other 
Acts containing provisions for their application to Duchy lands, e.g., the 
Indoeure Act, 1845 (8 & 9 Viet. c. 118), s. 17 (see titles Commons, Vol. IV., 
p. 654; Cofyuoldb; Uiohways, Stukxts, and Bkidges; Open Spaces 
AND Eeceeation Qrounds) ; the Laud Begish-y Act, 1862 (25 & 26 Viet. c. 53), 
e. 114: the Land Transfer Act, 1876 (38 & 39 Viet. c. 87). s. 66 , as amended by 
the Laud Transfer Act, 1897 (60 & 61 Viet. o. 55), s. 18, Schedule (see titles Beal 
Pbopebty and Chattels Beal; Sale of Land): the Tithe Act, 1836 (6 & 7 
Will. 4, c. 71), 8.13 (see p. 180, ante); the Small lloldiags and Allotments Act, 
1908 (8 £dw. 7, o. 86 ), s. 40 (2) (see titles Allotments, Vol. I., p. 345; Small 
lIOLDINOa). 
a) 8 Edw. 7. c. 28. 

(e) Ibid., 8 . 38 (1), ( 2 ). 

. ((ft As to these i^rovemonts, see p. 191, atde. 

. (d Agricultural noldingB Act, 1908 (8 Edw. 7, o. 28), s. 38 (3). The statute 
37 Geo. 3, c. 97, s. 25, is tuo Act referred to, for the pxoyfswos ^ whidi eee 
p. 229, ante. 

(/) Agrioiiltaral Holdings Act, 1908 (8 Edw. 7, c. 28), s, 42 (1), (i.), (b). 
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Manafpiment 
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The amount of any compensation payable by the Chancellor of 
the Duchy in respect of improvements comprised in Part III. of 
the First Schedule (ff) to the Agricultural Holdings Act, 1908, is to 
bo })aid out of the annual revenues of the Duchy (/t). 

507. Nothing contained in the Improvement of Land Act, 1864, 
is to authorise any person to purchase, take, use, or interfere with 
any lands, soil, or water, or any right in respect of the same 
belonging to the Crown in right of the Duchy of Lancaster, without 
the previous consent in writing of the Chancellor of the Duchy 
(which consent the said Cliancellor is authorised to give); and 
nothing in the Act is to take away, lessen, prejudice, or alter any 
of the rights, privileges, powers, or authorities vested in or enjoyed 
by the Crown in right of the Duchy (i). 

508. Certain provisions of the Copyhold Act, 1894, are expressly 

extended to manors and lands vested in the Crown in right of the 
Duchy of Lancaster (k ); except, however, where expressly provided, 
llie Act does not apply thereto (/). * 

509. The Intestates Estates Act, 1884, extends to Die Duchy of 
Lancaster, with the addition that the Chancellor, the Attorney- 
General and the solicitor of the Duchy respectively are to be sub¬ 
stituted for the Treasury, the Attorney-General, and tlie Treasury 
Solicitor respectively, and that the ])roceeds of any sale are to bo 
applicable and dealt witli to all intents and purposes as they would 
or might have been applied or dealt with if tho hereditaments, 
estate, or interest had been sold under or in pu'rsiianco of any other 
power in that behalf (?»). 

610. The Metropolis Manageiucut Amendment Act, 1802, does 
not authorise tho various local bodies to whom the administra¬ 
tion of tlie Act is intrusted (//) to exorciso the powers of the Act 


(17) As to tliOi<o iinproA-einoiits, see title Aghtculi'Ube, YoI. I., p. SoS. 

(A) Agricultural Holdings Act, 1908 (8 7, o. 28), s. S8 (H). As to the 

application of tho Act to Crown lands gonerally, ace p. 191, an/e. As to ogricul- 
tui-al holdings, generally, aee title AanifiULTTiKE, Vm. I, p. 239. 

(i) Improvement of Land Act, 1804 (27 & 28 Yiut. c. 114), s. 38. 

(ft) Copyhold Act, 1894 (37 & 68 Viet, c, 40), s. 98. For tho piov> .ions see 
n. 220, ante. 

ft) Copyhold Act, 1894 (57 & 58 Viet. c. 40), a. 95 (f). 

(m) lut«Btnte8 Estates Act-, 1884 (47 & 48 Yict. c, 71), a. 8. As to the 
dovoliition of real cstuto on an iutcataoy and esrhent, sen title Bkai. Phoperty 
AND Chattels Bkal.' As to tho general practice on escheat, see title Chown 
Fractics. As to the distribution of personal estate on an intestacy and tho 
Crown’s right to Iona vacantia, see p. 209, ante, and title Descent and Dis¬ 
tribution. As to the power of tlio court to order a sole where it appears that 
the (hown is entitled to an interest legal or equitable, see p. 168, ante. 

(n) The powers formerly exercisable by the bodies mentioned in the Act 
have lieen ^iiaforrcd, as to the htetropulitan Eoaitl of Works, to the liondon 
County Council (Local Government Act, 1888 (51 & 62 Yict. c. 41), a. 40 (8)h 
and as to vestries and district iKMida, to the urban and rural district counoils 
(Local Govemineut Act, 1694 (66 & 67 Yiot. 0 . 73), and, in the metropolis, to 
the borough ooiincils Rendon Government Act, 1899 (62 & 63 Yict. c. 14). 
0 . 4), ex.oept where powers have bean retained by vestnes. Sec, goiiomlly, 
tities LocUi; Governuent; MxTRoroue. 
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with regard to the Duchy of Lancaster without the previous oonseut Sm». i. 
in writing of the Chancellor of the Duchy (o). RevsBUei of 

dll. The Defence Act, 1842, contains an express saving of the 
rights of the Grown in respect of the hereditary possessions of the rotslnsd by 
Duchy of Lancaster (p). Uis Cccw& 

512. The powers of contracting and agreeing for the redemption oei^^Aot. 
of land tax conferred by^ the Land Tax Redemption Act, 1802, i84S. 
upon persons having any interest in lands (except such interests as Land isz 
are expressly excluded) do not extend to tenants holding lands or Rodemptioo 
tenements under the Crown within the survey and receipt of the 

Duchy of Lancaster for any term of years, or from year to year, 
or at will (q ); and the powers of sale and enfranchisement for 
raising money for redeeming land tax conferred by the same Act 
upon persons holding, under a Crown grant or Act of Parliament, 
lands or hereditaments in which the Crown has an estate, right, or 
interest in remainder, reversion, or expectancy do not extend to 
persons holding certain interests in lands or hereditaments in the 
Duchy (r). 

513. Commissions of sewers appointed by the Crown, or by the Commiiialoni 
Crown on the recommendation of the Hoard of Agriculture and ofeewen. 
Fisheries («), may be directed into the Duchy of Lancaster, and, 

where such a commission is granted by the Crown without the 
intervention of the Board of Agriculture and Fisheries, the com- 
missionors are to be appointed at the discretion of the Lord 
Chancellor and tho Lord Treasurer (now the Treasury Commis* 
sioners), tho Lord Chief Justice and the Chancellor of tho Duchy, 
or any three of them (of whom tlie Lord Chancellor and the Chan¬ 
cellor of the Duchy must always bo two), and two commissions aro 
to bo made according to the tenor in tho Act provided, one under 
the Great Seal of England and the other under the Duchy seal (0. 

Duchy lands are liable to rates and taxes imposed by the 
commissioners so appointed (rr). 


(o) Motroiiolis Maijogumont Ainoiidmout Ac^ 18(32 ( 2 ^ & 2(3 Viet o. 102 ), 
s. 116, and see p. 201, antf, for tho express provisions. As to tho provisions of 
the Metropolis Management Ameiidmont Act, 1862 (2a & 26 Viet. o. 102), in 
general, see title Methofolib. 

(p) Defence Act, 1642 (5 & 6 Viet. c. 04), s. 30. Tor the provision, see 
p.- 202 , atae. 

( 7 ) Land Tax Bedemption Act, 1802 (42 Goo. 3, 0 . 116), s. 10. 

(r) Ibkl, 8 . 71. As to the powers conferred, soo p. 178, atite. As to tlio 
interests in Duchy lands which are excluded, sec a 179, OHtf. 

(«) The Land Dr^age Act, 1861 (24 & 25 Viot. 0 . 133), ss.^ 4, 5, enables 
commissions to be diredHed into all parts of England {umllf, iuoliiding the Duchy 
of Lancaster) on recommendation of the Board of Agrioulturo and Fisheries on 
petition sigaed by one.tenth port of the proprietors of land within the area 
proposed to be affected. There are no special provisione as to the Duchy of 
Lamcastor, and the Act exprossly preserves all other powers of directing oommis* 
eions (tbid., e. 60). See, generally, titles Fubuo llEAEtn Em ; Sewees akd 

(f) statute 23 Hen. 8 , e. 5, s. 9 (e. 14, Bnff.), Tho foM to be for any 
wnt of dedimtu potettaiem under the Duchy seal oonferxing power to administer 
the oath to the oommisBioners (see ibid., s. 2 ) are to he only such as are directed 
by the statute 23 Hen. 8 , c. 6 (3 & 4 Edw. 6 , 0 . 8 , s. 2). 

(u) Ibid., B. 6 (s. 9, Buff.), and see p. 120, atOe. See, generally, titles Funriio 
Healtu etc. ; Sewers and DRAim. 
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(10) Enrolment, 

514. Every deed or inatrument by which any manors, measnages, 
lands, or hereditaments, being parcel or poasesaiona of the Dnehy of 
Lancaster, are purchaa^, sold, exchanged, leased, licensed to be 
demised, enfranchised, or granted under any Act or otherwise must 
be enrolled in the office of the Duchy within six calendar months 
after the date of the deed or instrument; and the keeper of the 
records of the Duchy is required to enrol the same in order of 
time as they are brought to the office, and to certify the fact of 
enrolment upon the deed or instrument under hia hand, or the 
band of his deputy for the time being (a). 

Where the enrolment of any instrument or minute or document 
is or has been omitted or delayed beyond the period provided as 
above, the Chancellor and Council, on reasonable cause shown, 
may permit the enrolment or entry to be made ntmc pro tunc, and, 
when so made, it is to be as valid and effectual as if made in 
due time (b). 

Similar provision ia made with reg&rd to the validity of examined 
copies and certificates of the enrolment and contents of deeds and 
documents as in the case of the Duchy of Cornwall (c). 

Sub-Sect. 2 ,— The /levenues of the Duchy of Comti'ott. 

(1) The Title to Ihe Duchy. 

515. The title of Duke of Cornwall and the inheritance of the 
Duchy were created by Edward 111. in the eleventh year of his reign 
(1387) and vested in the Black Prince by charter having the 
authority of Parliament (d) to hold ** eidem dud et ipaiia et 
haeredum siiwuvi regum AngliaefUiia primogcnitis et dictilocidtusibua 
in regno Angliae haereditarie aticcegsuris ’’ (c). 

This charter, being equivalent to an Act of Parliament, has been 
held to be good, though it creates a mode of descent unknown to 
the common law (/), which it is doubtful whether the King’s grant 
can do without parliamentary authority (g) ; and the King’s eldest 
Bon, being also heir apparent, succeeds to the title immediately he 
is born by right of inheritance without fresh creation (k). 

(a) Statute 7 & 8 Viet. o. 65, ss. 30, 31, os applied to the JDuchy of Lauoostor 
by statute 11 & 12 Viot. o. 83, s. 14. 

(b) Statutes 7 & 8 Viet. c. (iS, s. So; 11 & 12 Viot o. 83 s. 14. 

(cj Statute 11 & 12 Viet c. 83, sa, 6, 14. As to the provtsioi], see p. 264, poet. 

(a) “ Per ipeum reyem H lotym concilium in parlianwUo ” (see 1 Bl. Com., 14lh 
ed., 225, note). 

(e) 27iS Prineie Caar (1606), 8 Co. Bup. 1 a, 16 b. See also the preamble to the 
statute 7 & 8 Viet a. 105. l''or escerpts from tho charter itself, see Vice r. Thomat 
(1831,7), Smirko’e Itep., Aupeudix, pp. 20, 21; Jlmce v. Brenion (1826), OoncaneD’s 
Bep.' p. 62, ^d ApMudiz, pp. 45—47. As to tho pmporty comprised iu the 
Du <^7 generally in the year 1837, see speech of Lord Brougham on the Civil List 
Bill, 1837 (Parliamentary Pobates, Snt series, Vol. XXXIX., pp. 1358—1365). 

(/) The Prince'$ Cate, eupra, at pp. 16 a, 20 a. Tho words '* by authority 
ol ^rliamont ” in a royal churtor are suffioient to moke it an Aot of Parliament 
(ibid.). Acts ooncoming tiie Prince <A Woles are public Acta to be judicially 
noticed, *' eoruecat enim princepe radiie reffie patria aui, et eenaetur uiia pei’eona 
emu ipao reoe" (ibid., 28 bb. 

* ‘ See Vol.-^.p. 487. 

The Prinee'a Xkae, eupra, at p. 16 b; 1 Bl. Com., 14th ed., 225: Bowe r. 
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On the death of the heir apparent without leavwg iraue 
the next surviving son of the Sovereign succeeds (t); but if the 
heir apparent leaves issue (who would in that case become heir 
appt^nt), the Budiy does not vest in such issue, nor in the next 
surviving son of tlie Sovereign, but reverts to the Crown (&), under 
the general rule by which, in the absence of an eldest son and heir 
apparent, the Duchy vests in the Sovereign (2). 

(2) Oeneral Pou>er$ of Management, 

516. Under the original constitution of the Duchy the lands 
and possessions of the Duchy are inalienable from it, and sales and 
other dispositions by the Duke of Cornwall or the Sovereign must 
therefore be made under the express powers conferred by statute; 
otherwise they will be of doubtful validity as against future Dukes 
of Cornwall (m). 

517. The eldest son of the Sovereign being heir apparent 
becomes seised of the Duchy in fee immediately he is born (n), and 
not being affected at common law, it is said, with the disabilities of 
minority in relation thereto (o), may determine by writ oi scire facias 
leases and appointments made by the Sovereign (p). But during 
such time as any future Duke of Cornwall is under the, age of 
twenty-ouo years tho power's, privileges, and authorities vested 
in the Duke of Cornwall under tho Duchy of Cornwall Manage¬ 
ment. Acts, IBOn to 1893 (a), or otherwise, are to bo exercisable 

Brenton (1828), Concanen’a Hop. p. 62. A daughter, though hoiiess preaumptive, 
does uot bocome Duchess of Cornwall (Com. Dig. tit. Boy., Q a). 

(t) Lvmax ▼. IMmden (1746), 1 Yes. Sen. 290, 204, 295, primogenitus 
being taken in the sense of “oldest” son. Lord llAllDwrcKE, L.O., citos 
Henry VIIJ., Edward VI., and Charles I. as instances of second sons taking hy 
inheritance in their father's lifetime {ibid. 294). Loi4 Coke affinns that the 
Duchy descends to the “ first-begotten ” sous only during their father’s life, and 
that second-born sous only take by fresh creation (see The Prince's Cate (1606), 
8 Co. Bop. 1 a, 20 b, 30 a). But this view has boon generally considered erroneous 
{Lomax v. JJolmde», supra, per Lord Uaudwicke, L.C., at pp. 294, 295 ; 1 Bl. 
Com., 14tb od., 224, note 10), and the Duchy has become vested in tho present 
heir apparent by inheritance, though he is tho second son of the Soveroigu. 

(&) 1 Bl. Com., 14th ed., 224, note. 

(i) Com. Dig. tit. Bi^., Oa. Tho issue at tho King's eldest son and heir 
apparent do not succeed during the life of the Sovereign (ibid.; The Prince'e 
Case, euma, at pp. 29 b, 30 a). 

(m) ^ Duwy of Cornwall Managemont Act, 1863 (26 & 27 Viet. c. 49), 
preamblo. 

(r) The Pvinede Case, supra, at pp. 16 b, 27 a; 1 BL Com., 14th ed., 
224. 

E l BL Com., 14th ed., 224, note 10. 

Com. Dig. tit. Boy., G a; and see Atkins (Sir Boimi) v. Mountague 
. 1 Cos. in Ch. 214, 215. 

(a) These Acts are to be construed together os one Act, and cited collectively 
as above (Dachy of Cornwall Management Act, 1803 (66^ & 57 Yiot. o. 20), 
s. 3). Dealings with the Duchy possessioiiB are now principally regulated by 
the Duchy of Cornwall Management Acts, 1803 to 1893, the fim qjt which was 
intended to consolidate the law (see the preamble to tho Act), and wMoh form a 
o^plete code by themsdves. Nothing ui these Acts, however, i» to takeaway, 
alter, or ptejudioe (exewt so far as expressly resointled 'hir altsfeed, hy the Acts) 
any provmons contained in tho Inclosnre Acts or any bfihsr Acts relating to the 
pOssniaioas, roveiiues, at management of the Duchy. 


Saor.4. 

ReviBOiM^f 

HenAifivr 

Nature 

letainedby 
the Crown. 


Statntoty 

powers. 


Management 
during 
minority of 
Dube of 
Corn wall. 



240 


Constitutional Law. 


SaoT. 4. 
Bevenaes of 
HoredttarF 

Nfttwo 
retained by 
the Grown. 


Maoagemrat 
fInrinK non¬ 
existence »t 
a lJuke. 


Custodf o( 
the Bcal. 


Aotiona 
relating to 
the Duchy 


by the Sovereign as guardian of the Duke, or by such persons, 
acting under the authority of the Sovereign, as may be appointed 
by warrant under the ro^al sign manual countersigned by any three 
or more Treasury commissioners. All acts and things so done are 
to be as valid and effectual in law as if done by the Duke of 
Cornwall himselL But all offices, appointments, and employments 
relating to the Duchy granted during the minority of the Duke, and 
held during pleasure, may be determined by the latter after he has 
attained the age of tweniy-ono years (jb). 

518. Whenever for the time being no Duke of Cornwall is in 
existence, the Sovereign may by similar warrant authorise so many 
of the regular officers of the Duchy, or any other persons being not 
less than three nor more than five in number, as seems nt, to 
exercise in his name and on his behalf the powers, privileges, and 
authorities in rotation to the Duchy vested in him (r), and may 
commit the custody of the Duchy seal to any one or more of the 
regular officers of the Duchy (d). 

# 

519. Instrumen's relating to the Duchy are, in general, required 
to bo xjassed under the Duchy seal («), which is directed to be held 
by the personage for the time being entitled to the Duchy posses¬ 
sions, or by some person lawfully appointed to be the keeper of the 
same (/). 

520. At common law, it seems, the Prince of Wales may sue 
and be sued in the ordinary manner (g), being represented in all 
legal proceedings relating to the Duchy of Cornwall by the 
Attorney-General to the Duchy. Where there is no Duke of 
Cornwall in existence, the Iviug's Attorney-General, ns a rule, will 
represent tho Duke (h). In such proceedings similar privileges 
are, it seems, enjoyed by the Duke of Cornwall (or tho Sovereign, 
when the Duchy is vested in him) as in the case of suits and 
actions by and against the Crown (t). 

{b) Diidiy of Ctmtwall Managoiaent Act, ISUli (26 & 27 Viet. c. 49), s. 66. 
Dunne the minority of llis pi'esent Majesty powers wore conferred iipon u 
council for tho Frinco of Wales (see the statutes 7 & 8 Viot. o. 65; 25 & 26 Vict, 
0 . 40). 

(c) IJndoT tho Duchy of Oomwoll Management Acta or othei'wise. 

(d) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 49^, s. 39. 

(e) For we cases in which documonts axo required to be passed undor the 
Duchy seal, see p. 243, post. 

(/) Duchy of Cornwall Management Act, 1S63 (26 & 27 Viet. c. 49), s. 2. 

(o) Boo Vol. VI., p. 309. 

W A.‘0. to the J^iaee of Tl'ixfes v. St, Aubyn (1811) Wight. 167, 255. When 
fho Prince of Wales has not obtain^ lirery of the Duchy, the legal proceedings 
oroi it seems, conducted, by the Kang’s Attomoy-Genorol, with the Attomey- 
Ooneral to the Duchy; and when the Prince dies pendenit Hit tlie prooeedinn 
axe caoriod on by the King’s Attorney-Qeneral without commencing ii^ 
proceedings {ibvl., at pp. 255, 256). 

(0 Thus, he may, it seems, file an Englidi informatiDn with regard to Duchy 
lands (A,-0. to th$ Prinee of Wales v. BA Aubyn, attpra), and the rights of the 
Grown as to venue attach, it seems, to the Duke of Cornwall (A.-ff. to tie Prince 

o/irdeer. CroMTnaa ( 1806 ), L. B. 1 lUxch. 881). See also, as to informations, A.-G. 
% Plymmii ChrtwraMon (1754), Wight. 134 ; A.~Cf. v. Lambe (1838), 3 Y. 4t ^ 
(tt.) 162; A,-GC to the Prince qf WaUa v. £amte(1848), 11 Beav. 213; A.-O, 
to the Prince if Wales v. Pristol Waterworks Co. (1655), 10 Exch. 884. 
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021- Contracts or agreements touching any matter Or thing to 
be done under the Duchy of Cornwall Management Acts may now 
be made by persona nominated by the Duke of Cornwall by sign 
manual warrant or otherwise; and claims by persona as against 
the Duke under any contract or agreement relating to the posses¬ 
sions of the Duchy can only be enforced in equity by suit as against 
the Keeper of the Becords of the Duchy, and the Duke 
of Cornwall is not personally liable to any acuon or other pro¬ 
ceeding in consequence of such contract or agreement, or concern¬ 
ing any other matter or thing done, or purporting to be done, under 
the authority of the Duchy of Curnwtill Management Acts, or for 
any omission or otherwise {k). Tlie Keeper of the Becords of the 
Duchy must be indemnified out of the revenues of the Ducliy against 
the costs, expenses, and losses attending any suit so brought against 
him (1). 

522. The oilicers usually appointed for the Duchy by the 
Duke of Cornwall, or by the Sovereign whilst in possession of the 
Duchy, subject (as to olUces held during pleasure) to removal by 
the Duke of Cornwall on his attaining his majority {ni), are the 
Ijord Warden of the Stamiarios in Cornwall and Devon, the Keeper 
of the Privy Seal, the Attoruey-Ceneral, and the Receiver-General, 
together with an auditor, secretary and keeper of the urecords, 
assistant sccreltiry, clerk accountant and deputy receiver, law clerk, 
and land stewards. 

Whore before the 0th August, 181-1 (m), duties have been 
imposed by statute upon any ohieer, and it becomes expedient that 
such duties should be given to some other oiUccr, the Duke of 
Cornwall may appoint any oflieer to perform and fulM the duties so 
imposed upon any other officer («). 

523. The jurisdiction of the Stannaries Court was abolished in 
1890, and the jurisdiction and powers of the Vice-Warden of the Stan¬ 
naries transferred to and vested in the county court of Cornwall. 
Anything required to ho done by, to, or before the registrar or any 
clerk of the Stannaries Court is to bo done by, to, or before the 
registrar or any clerk of the county court of Cornwall. Tho place 
of sitting of tho judge is at Truro, unless he otliorwiso direcls'on 
the ground that some other place will be more convoniont to tho 
suitors. The place of silling of the registrar is at the county 
court where the proceedings are commenced, unless tho judge for 
the convenience of the parties otherwise directs. Arrangements for 


(ft) Duch^ fif CciriiwtiU Maniip'oment Ant., ISOS (26 & 27 Viet. o. 49), 8. 84. As 
to suits agauist the Frinco uf Wales, see Vol. VI., p. 86!), note {n ); und p. 240, 
ante. As to limitation of acticnis against the Duke of Cornwall, soe p. 267, 
poet, and tiUe Ltmitatiox or Aoxiosn. 
ff) of Cornwall Manogemeut Act, 1868 (26 & 27 Yict. o. 40), s. 34. 

m) Ibid., 8. 88: and soo p. 240, ante. 

(n) The words " at any timo horetoforo” would seem to limit th9 application 
of this provision to duties imposed before tho passing of the Act. 

(o) Statute 7 & 8 Yict. c. 66, s. 39. Such appointments by the D.dce may 
be made either for one owe, or for any class of cases, or tor oU cases generally, 
and as to idl the duties or powers of any oiBoer or smne only {ibid.). 
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the cuBtody of the records are made by the corporation of Truro in 
consultation with the judge of the county court, subject to the Lord 
Chancellor’s approval (p). 

524. Accounts of the receipts and disbursements of the Duchy 
must be submitted annually to the Treasury by the proper officers 
of the Duchy, in the form and with the explanations required by 
the Treasury. This annual account must be presented by the 
Treasury to both Houses of Parliament within one calendar month 
after the first meeting of Parliament subsequent to the Ist January 
in each year (q). 

525. The sanction and approval of two or more Treasui^ Com¬ 
missioners, by warrant under their hands, is required before the 
powers conferred by the Duchy of Cornwall Management Act, 1863, 
can legally be exercised in respect of sales, disposals, enfranchise¬ 
ments, charges, or arrangements by way of compromise, of, upon, 
or concerning Duchy possessions; repurchases, or redemptions of 
an annual sum reserved or made payrbleon any such sale, disposal, 
or onfranchisemoiit; purchases, except where the consideration 
does not exceed i;500; and the application of capital moneys for 
improvements (r). 

This sanction and approval may be given either for any par¬ 
ticular class of cases, or for any particular case, and either with or 
without conditions or restrictions, as the Commissioners, or any 
two of them, think fit («). 

(3) Salet, En/ranchitemnta, and Pureftaset of Lands. 

526. Subject to the previous sanction of two or more Treasury 
Commissioners given by warrant under their hands (0, the Duke 
of Cornwall (u) may dispose by way of absolute sale, enfranchise¬ 
ment of copyhold or customary tenements (.r), or disposition for a 
limited period, to any person (y), of any part of the possessions (a) 


( p) The Stannarios Ouurt (Abolitioii) Act, 1S96(59 & SO Viet. o. 43), a. 1, and 
Oitlor of the Lord Chancellor 16th Decomhor, 1806. 

1 & 2 Tict. c. 101, 8. 2. 

Duchy of Cornwall Management Act, 1863 (26 & 27 Viot. u. 40), a, 11. 
Ibid. 

See supra. Pui’chusera are not bound to see that this sanction has been 
obtained (boo pp. 243, 2dl, post). - 

(a) In the Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. e. 49), 
8 . 37, *' Dulce of Cornwall” indndes all succeeding dukes, and the Sovereign for 
the time being whilst the poseeseionfl of the Duchy are rested in him. As to the 
resting of the Duchy when there is no heir apparent, see p. 239, an<«. 

(p) This power of enfranchisement extends to copyholds held for life or lives, 
ana authonses the oonreyanre of the freehold of the same (Duchy of Cornwall 
Management Act, 1863 ^ & 27 Viet. o. 49), s. 3). 

(y) *' Porson “ in the Act indludos a body politic, corporate, or collegiate, and 
every other oo^ration solo or aggregate (Duchy of Cornwall Management Act, 
1863 (26 & 27 Viet. c. 49), s. 37). 

Oi) The term " possessions ” in the Act when applied to the Duchy indudea 
verities, hundteos, castles, honours, lordships, manors, odvowsons, forests, 
woods, parks, messuaras, lands, buildings, rights of common, mines, 
magrals, rights of entry or other righta in respect of mines or minerals, reot- 
oharges in lieu of tithes, flxtoras, servioM, renw, pensions, annuities, aiiwttat 
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527. The consideration for the disposition may be either a Matnra 
gross or an annual sum of money, or partly a gross and partly an ntalned by 
annual sum, and where it conaistis wholly or in part of an annual the Oiowii. 
sum, the same in the case of an absolute alienation in fee must be 
perpejinal, and in the case of an alienation for a limited period must tion. 

be payable during the continuance of the estate or interest parted 
with, the annual sum to be issuing and payable out of and to be 
charged upon the possessions disposed of or enfranchised. The 
annual sum may be made subject to repurchase or redemption at 
such time and for such gross sum as may seem expedient. The 
circumstances attending any disputed rights or claim and the 
outlay, if any, previously made in reclaiming, building upon, 
inclosing, or otWwise improving the premises may be taken into 
account in determining the consideration, and a fair and reasonable 
allowance may be made in respect of the same (e). 

The amount of the consideration for the sale, disposal, or 
enfranchisement, if wholly or in part a gross sura, must be paid 
into the Bank of England, and must be received by the cashiers of 
the Bank upon the production of any note signed by the Keeper of 
the Becords of the Duchy or his deputy specifying the suip to bo 
paid, and that it is to be paid to the account of tho Duchy. The 
cashiers must carry in the sum so paid to the account of the 
Duchy (d), and give a receipt without fee or reward (e). 

If the consideration is wholly or in part an annual sum, it is 
to be dealt with as part of the revenues of the Duchy. But in 
the case of repurchase or redemption the gross sum is to bo paid 
into the Bank of England and dealt with as in the case of gross 
sums paid in the first instance (/). 

Persons paying money upon sales, disposals, or enfranchise¬ 
ments, are not bound to sue to the application or answerable for 
the misapplication or non-application of tho money paid (ff). 

528. The assurances effecting sales, enfranchisements, or dis- issarancea. 
posals so authorised must be by deed under the Duchy seal, and 

where the consideration is wholly or in part a gross sum of money, 
a memoruuduni must be indorsed thereon signed by the auditor of 
the Duchy acknowledging that the amount has been paid into the 


Bums reserved on any sale, disposal, or oufrancliisemeDt mode iiiidorthe powers 
of tho Act, rights, privileges, easemonts, poBseesions, toiiements, and heredita¬ 
ments whatsoever, whether in possession or reversioD, parcel or reputed or 
claimed to be parcel of the Duchy of Cornwall, or annexed to tho same. 

(h) Duchy of Cornwall Idauagement Acts, 1863 (20 & 27 Viet. c. 46), ss. 3, 11, 
and 1893 (oG & 67 Viet o. 20], s. 1. 

(c) Duchy of Cornwall Management Act, 1863 (26 & 27 Viet. c. 4^ s. 3. 

(<0 Such an acoonntis requirra to bo opened by the Oovemor and Company of 
the &uik (ibid., s. 4). 

(«) Ibid. 

{/) Ibfd. 

(ff) Ibid.f B. 20. If tho instrument poipoits to be ntadw under the authority 
of the Act, purchasers are not bound to inquiro whether the provkionB of the 
Aot have complied with a. 19; and see p. 961, pest). 
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Remnes of of payment. The assurance may be in the form provided or any 
Hereditury other more convenient form (h). 

Nature 

retained by 529. Where the consideration for the sale, disposal, or enfran- 
the Crown, chisement consists wholly or in part of an annual sum of money, 
Annuities eitlier perpetual or for a limited period, the same powers of 
and rents. recovery may be exorcised by the Duke of Cornwall as if it we^ a 
rent service reserved on a lease of the possessions out of which it is 
made payable (t). 

With the previous sanction of two or more Treasury Commis* 
sionors, signified by warrant under their hands, annual sums 
reserved on sales, disposals, or enfranchisements under j^e above 
powers, or any part of the same, may be repurchased oiffedeemed, 
and the whole or a proportionate part of the hereditai^ents charge¬ 
able may be released by deed under the Duchy seal from all future 
payments of the sum redeemed, and from all claims and demands 
in respect of the same (/(}• 

Copyholds. 530. Licences may be granted by the Duke of Cornwall (or by 
the steward of the manor of which the premises are parcel according 
to the custom of the manor relating to licences to demise) to any 
copyhold or customary tenant of any messuages, lands, or tenements 
held of any manor being parcel of the possessions of the Duchy 
authorising the tenant to build on or otherwise improve all or 
any part of his tenement, and to do certain specified things (Q, or 
to demise all or any part of the tenement for any term or number 
of years not exceeding twenty-one years, or, for building, rebuilding, 
or repairing purposes, for any term of years not exceeding ninety- 
nine years from the time of granting the licence (m). 

In every such licence the sum to be considered as the annual 
value for assessing the prices payable to the Duke upon the admission 
of any new tenant to any tenement built on or improved, or licensed 
for building on or improving, must be expressed and fixed accord¬ 
ing to the prescribed conditions (n); and no fine, premium, or fore- 


(h) Duchy of Cornwall Management Act, 18GS (26 & 27 Yict. a 49), s. 6 . 
After enrolment (see p. 254, j^) the deed is valid and effectual as against 
the Duke of Cornwall (including all succeeding Dukes and Sovemiirns; see 
note (u), p. 242, ante), and vests the property in the ^ntee according to its 
tenor, and is an effectual discharge, for the consideranon money expressed to 
aave been paid (ibid.). The form is given iu the schedule to ^e Act. 

(i) Ibid., 8. 6. 

(k) Ibid., 88 . 6 , 11. “The person repurchasing or redeeming is not bound to 
see that the sanction of the Treasury has been imtained (see p. 251, post). 

(l) Namely, to make roods and streets in, upon, or through the same, and 
to annex the same, or any part, to adjacent ground for the purpose of improve¬ 
ment, and to pull down any messuages or erections which may be standing or 
he on the tenement or any pait of the same. 

(m) Statute 7 & 6 Yict. c. 65, s. 25, extended os to the words in brackets by 
the Duchy of Cornwall Management Act, 1863 (26 & 27 Yict. o. 49), s. 35, 
which also provides that the express power conferred by the former Aot is 
not to diminish or affect the power previously sauotioned by the oustom of the 
manor. 

(n) Namely, m that the ansi to.be fixed is not less in any case than the beet 
annual rent which might be obtained aC wt date of the licence on a demise-tor 
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gift may be taken for the granting of the licence except the customary *• 

annual fine, if any, for every year of the term expressed in the Bemms of 
licence, and the fees usual or reasonable in that behalf. Hertdftwv 

There must also be reserved by the licence to the Duke of Corn* 
wall all fines, heriots, rents, customs, and services due and to «ow ^7*52®^ 
due in respect of the tenements for which the licence is granted (o). urewn. 

Licences so granted must be entered on the court rolls or 
eourt'books of the manor of which the tenement is held (p). They 
may be made without the previous sanction of the Treasury {q). 

531. Subject to certain restrictions as to extent and value. Grants for 
the Duke of Cornwall may by deed under the Duchy seal make churches, 
grants out of the lands and possessions of tho Duchy for the 
.purposes of: (1) Any building proper to be used as or converted 

.into a church, chapel, or school for the education of poor persons; 

(2) any ground proper for the site of any church or chapel, with 
or without a cemetery or burial ground thereto; (3) any ground 
proper for a cemetery or burial ground to any church or chapel; 

(4) any house with its appfirtenances, and with or without a 
garden, proper for the residence of the spiritual person who may 
serve any church or chapel, or of the master or mistress of any such 
school; (5) any ground proper for the site of any such residence 
or school; (6) any building or site for a building solely.for the 
celebration of divine service by any denomination of nonconforming 
Christians, so that the denomination is specified in the grant (7-). 

For any one of these purposes not more than one acre or 
premises of greater value than £200 maybe granted in any particular 
parish or place. But this restriction does not apply where the 
excess in value over £200 is paid into the Bank of England, as in 
the case of a sale for a gross sum (s), or where the excess is com¬ 
pensated for by an annual sum reserved on the grant and made 
payable to the Duke as part of the revenues of the Duchy (t). 

532. Such grants may be made to any person or body politic Effect uf 
or corporate, and when enrolled in the oilice of the Duchy (a) are snnt. 
valid against the Duke of Cornwall, and vest the property in the 
grantees, who, together with their representatives, are to be deemed 

to bo in the actutd seisin and possession of the premises by force* of 


a term of nioety-uine jean, or Jor tlifi ahortor term expressod in the licence, 
wit^ut taking any line, premium, or foregift for the demise, and bo that ^e 
sum so fixed shall not bo oousidered os the annual value according to which 
the fine is to he aasosEed ior more than ninety-nine years from the date of the 
licence or such shorter tern as is expressed in the licence. 

10 ) Statute 7 ft 8 Yiot a 68, s. 26, 
i» Ibid. 

I g) Duchy of GomwsU Management Act, 1863 (26 ft 27 Yiot 0 . 49), e. 36. 

V) Ibid., B. 36. 
a) See p. 243, ante. 

'<} Ducky of Oomwall Management Act, 1663 (26 ft 27 Yiot. 0 . 49), a 36. 
Ju estimating the value no account is to be taken of the value of MV building, 
the cost of which has been defrayed public mbscription, or which baa been 
previpnBly erei^ solely witii the view of being used for the purpose to 
wldm it IS proposed to be devoted by the grant 
(a) See p. 264, jpori. 
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the Duchy of Oomwall Management Act, 1868, wi& full capaoity to 
hold and enjoy the same in all respects accor^n^' to the tenor ed 
the deed. But in the case of a free grant, where ue property ceases 
to be used for the purpose for which it was granted, or is used for 
any other purpose, the same, if unconsecrated, is to revert to and 
again become parcel of the Duchy as if no grant had been made (6). 

683. With the previous consent of two or more Treasury Corn* 
xnissioners, signified by warrant under their hands (e), or without 
such previous sanction where the consideration does not exceed 
£500, the Duke of Cornwall may purchase any manors, lordships, 
advowsons, messuages, lands, mines, minerals (d), tenements, or 
hereditaments in England in fee simple, or any copyhold lands or 
tenements of inheritance, the freehold of which is parcel of t^^ 
possessions of the Duchy, or any rents, pensions, annuities, righ^^ 
of common or mining, or other charges or rights (c). ^ 

The property so purchased must be conveyed, released, or 
surrendered to the Duke of Cornwall in the form provided (/), or 
in any more conven*ent form, and where not extinguished % the 
conveyance, release, or surrender, it becomes part and parcel of the 
possessions of the Duchy, and subject to the same limitations, pro¬ 
visions, powers, and authorities in every respect(^). 

534. 'With tho previous sanction of the Treasury (ft), any lease¬ 
hold, copyhold, customary, or other outstanding interest in any of 
the possessions of the Duchy may be extinguished or surrendered, 
and the Duke of Cornwall may grant to the person entitled to the 
estate so extinguished and his representatives an annuity or yearly 
sum payable during the period for which the estate or interest 
would otherwise have continued, or any other period deemed 
expedient, and chargeable upon tho possessions in which the estate 
or interest existed. Such an arrangement must be by deed under 
tho Duchy seal, and may be in the form provided, or any other more 
convenient form (i). 

The same remedies may be exercised by the grantee of such an 
annual sum, or liis representatives, for recovering and enforcing 
payment of the same by distress and entry on the hereditaments 


(b) Ducliy ol Cornwall Management Act, 1863 (26 & 27 Yict. o. 49), a. 36. 
Concurrent powers of maldng those grants are conferred by statute 7 & 8 
Viet. c. 6fi, 8. 26, but no grant is to be made thereunder oontraiy to the provisions 
set out in the text (Duchy of Cornwall Management Act, 1863 (26 & 27 Yiot. o. 
49). 8. 36.) 

(c) See p. 243, aa(e, ' The vendor is not boimd to see that this sanction has 
been obtained. See p. 251, pout. 

(d^ Under the Duchy of Cornwall Management Act, 1863 (26 & 27 Viet, a 49), 
** minerals “ includes ul minerals, whether metallic or not, stone, and eubatrata 
of every description (Duchy of Cornwall Management Act, 1863 (26 & 27 Yict. 
e. 49), 8. 37). 

c) Ibid., as. 7, 11. 

/) By the schedule to the Act. 

S) lUd., 8. 7. 

A) See p. 243, ante. The person eurrendering is not bound to see that the 
prowons at the Aet axe complied with; see p. 251, post. 

Ihiohy of CcHTOwafl Management Aet, 1863 (26 A 27 Yict. o. 49), a. 9. ^e 
form fii given in the schedule to the AnA ' 
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charged, as in iihe case of a rent service reserved upon an ordinary 
demise. Bufc no ‘tight of action against the Duke of Oomwall 
acarues by reason of the non-payment of the annual sum (y). 


^ (4) Arrai^tmeat of Di^puia. 

585. WitS^SiepfFviouB sanction of the Treasury (k), any arrange¬ 
ment considered expedient for the settlement of questions concerning 
property or rights connected with the Duchy (Z) may be made by the 
Duke of Cornwall, who is empowered for that purpose by deed under 
the Duchy seal, in any form which may be deemed expedient, to 
give up or relinquish or admit the title to any such properly or right, 
and in case of any such relinquishment or admission to accept any 
land, tenements, or hereditaments, or any sum of money in lieu of 
or by way of consideration for the same, and to authorise the pay¬ 
ment to any person of any rents or other profits to be derived from, 
or any purchase-moneys to be received on account of, the sale of any 
such property or right (»»). 

The a^eement may be made with any person claiming to be 
entitled in possession for life or any greater estate, either at law 
or in equity, to the rents and profits, interest or income, or the use 
and enjoyment of the property or right, and after enrolment (n) 
is binding and conclusive on the Dukes of Goinwnll and every 
parly interested or claiming to be interested in the sUbject- 


inatter. 

Any land, hereditaments, or money accepted by the Duke under 
the agreement must be treated as property purchased or as money 
arising from a sale for a gross sum of the Duchy possessions under 
the Duchy of Cornwall Management Act, 1863 (o). 


536. In case of any difference as to the terms of snch an arrange¬ 
ment, the Duke of Cornwall, with the previous sanction of the 
Treasury (p), may authorise an agreement for reference of the 
matter to the arbitration and umpirage of one or more persons 
upon any terms deemed advisable. When enrolled (q), the award 
made upon the reference is binding and conclusive upon the 
Duke of Cornwall and all other parties to the reference and their 
representatives (r). 


(j ) Duchy of Oomvrall Mauagement Act, 1863 (26 & 27 Yict c. 49), s. 9. 
The form is given in the schedule to the Act. 

(A) See p. 243, ante. Persons daiming under any instrument are not hound 
to eee that this or any other provision of the Act has been complied with (see 
p. 251 ,jkm<}. 

(/) Namely, (raestions concerning the boundary or extent of any of the Duohy 
possessions, or the title to any property, right of common, right of way, water 
right, or other right whatsoever being or reputed or claimed to ^ parcel of or 
amnmenant to the Duchy posseesiona, or of or to any right exerdsed or daimed 
to be eixei«isedin,over,or uponanyportof the possessions or reputed possesnons 
of the Duohy, or touching or concerning any other matter having relation to 
or affecting me same. 

(fn) Dowy of Cornwall Management Act, 1663 (26 & 27 Viot. o. 49), s. 10. 
r«) See V. 2d4,pMt. ■■ 

'o) Duchy of Cornwall Management Act, 1868 (26 & 27 Yict. o. 4Q, e. 10. 
i) See p. 243, ants. 

' See p. 264, po$t. 

Dueny of Oomwall Management Aet, 1863 (26 A 27 Yiob o. 4^, e. 18. 
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(jS) AppUeaUm </ Capital Monuyt. 

537. All gross sums of money received in respect of sales, dis* 
poaals, or enfranchiBements (a) of the Duchy possessions under tiie 
Duchy of Cornwall Management Act, 1868, are directed to be ajpplied 
in the payment of expenses of the Duke of Cornwall in relation 
thereto, and of the purchase-moneys of any property or rights pur¬ 
chased under the authority of the Act(t), and the expenses of 
such purchases (a). 

538. The gross sums so received are also to be applied in the 
redemption of land tax and the expenses attending the same; and 
all contracts for redemption may be entered into by the Lord 
Warden of the Stannaries in Cornwall and Devon, or any other 
person nominated for that purpose by the Duke of Cornwall by sign 
manual warrant or otherwise (b). 


I a) See 242, ante, 
t) See p. 246, ante. 

dS Duwy of Cornwall Management Act, 1863 (26 d; 27 Yiot. o. 40), e. 8. 

{b} Ibid. Concurrent powers for the r^emption of land tax are also con- 
femd by the I^nd Tax Ademption Act, 1802 (42 Qeo. 3, c. 116), as. 143—149, 
as follows:—The survoyor-geuoi'al of the Duchy may, with the special warrant 
of any throe or moro of the council or rommissionors of the revenuos of the 
Duchy (see p. 241, ante), contract with any person or body politio or corporate 
for the sale at the best price procurable ot so much of tho hereditaments of the 
Duchy os may be sufllciont for the redemption of land tax charged upon the 
Duchy, the purchaso-money therefor to bo paid by tho purchaser into the Bank 
of Englnud, at which an account is iwiuirod to be opeuM, entitled ^ account 
of tho Duchy of Cornwall,” to which such moneys ore to be carried. After 
enteriug into a contract for sale tho surreyor-genormisto grant to the purchaser 
a corUncute under his hand specifying the premises contracted for and the 
amount of the purchase-money. Upon production of this certificate the cashiers 
at the Bank must accept the purchase-money specified, and without fee or 
rownrd aoknowledgo tho receipt at the foot or on the back of the certificate, 
which must afterwards be brought to the office of the auditor of the Duchy and 
enrolled in proper books kept for the purpose, separate from the other business 
of the office. IlaTing enrolled the cortiflcato and receipt, the auditor or his 
doputy must attest the same under his hand and return it to the purchaser, 
and as from enrolment the properly purchased is to be deemed to be in tho 
actual seisin and possession of the purchaser, to hold and enjoy peaceably and 
quiotly and os fully in oil respects as the Duke of Cornwall might have held or 
enjovM the same. If the purchaser neglects to procure and sue forth the 
certitlcato, or to pay the purchase-money into the Bank, or to enrol the certificate 
and cashira’s receipts, for tho space <u forty days computed from the day on 
which the contract was mujlA che contract is to be null and void, and the 
purchase-monoy, if paid into the Bank, forfeited, unless the surveyor-general 
makes an order for nunc pro tune enrolment, which he is authorised to do upon 
cause being shown. Provision is also mado for lost or destroyed cortificates and 
mistakes os to enrolment etc. (see this note, ir^fra), l%e money so paid into 
the Bank is directed to ISe laid out by order of the oommissionen of the Duka of 
Cornwall in'Bank annuities in the name of the Duke, and the Bank is required 
to permit tronsfors and acceptances of the annuities to be made in the name of 
the Duke by the receiver-general of the Duchy, who is imuired to accept the 
transfers. The dividends of the annuities are to be applied as revenue of the 
Duchy. This provision as to investpient is now, it eemns, partly obsolete, since 
payment for redemption of land tax may now be made W any owner to the Ckun* 
missionets of Inland Bavenue by a capital sum equal to uii^ times the sum 
aseeased for land tax, under &e Finance Act, 1896 (69 & 60 Viot. o. 28), a. 82. 
Under s. 148 of the Land IBhc Bedemption Act, 1802 (42 Geo. 8, a IIS), 
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0S9. With the previous sanction of the Treasury (c), any part of 
the gross sums received as above may be advanced and applied in 
permanently improving the Duchy possessions by inclosure, erecting 
Wildings, or executing drainage or other works thereupon (d ); 
or in the improvement of the house property of the Duchy and 
purposes connected therewith, including the laying out and forming 
of new roads, streets, sewers, or drains, and (wWre required for 
effecting any of the latter class of improvements) the purchase of 
any lease or leases in existence of any parts of the property intended 
to be improved (e). 

Sums so advanced for improvements are to be a charge upon 
and repaid from the revenues of the Duchy to tho account of 
the Duchy at the Bank of England by annual instalments, in the 
case of improvements of the former class, of not loss than one- 
thirtieth part in every year (J), and in the case of improvements 
of the latter class, of such amount, not being less than one-sixtieth 
part in every year, as tho Treasury direct (< 7 ). The receiver- 
general of the Duchy is requirq^ to see that the annual instalments 
are paid, and they are applicable as moneys arising from sales of 
the Duchy possessions under the Duchy of Oornwall Management 
Act, 1868 (/O. 


payment for redemption was to be uiiido in the cuso of Diiuliy lands by 
transfer of the liank annuities to the CommiBsuoucru of tbo National Debt; 
but this provision is repealed by tbo Finaiico Act, 1696 (50 & 60 Yict. c. 28), 
B. 40, Scncdulo. Upon rodomption, and registration of tbo eaiuo iu tbo manner 
directed by tho Act, tho lands are to be freed and^ oxonorated ii-om the tux 
during tho contimiance of any domisu, and the tax is to bo recoverable aa rent 
during such period by tho Duko aguiuat any lossco or tenant, and by such lofisue 
or tenant against undor-lessees or under-tenants. 

By the statuto 5 Goo. 4, c. 78, s. 8, iu the case of certificates granted prior to 
the 17th Juno, 1824, when the puTchaso-monoy has been paid into the llauk of 
Ilugland 08 above, and it ia shown to the satisfaction of tho surveyor-general of 
the Duchy that his certificate has been lost or destroyed by accident, tho latter 
may grant a frosb certificate of tho same tenor and according to tlie form, and 
date proscribed as above, and order a rccoipt for the purchase-ninnoys to be 
indorsed thereon and signed with tho iiuino of tho cashior (living or dead) who 
received the oiigiual purohiise-money, and also oitlor the fresh receipt and 
certificate to be enrolled in the offloe of the Duchy, And in every other case 
where, by neglect or omission, any error or mistuko has been mode at the Bank 
of England or in tho Duchy otHce touching any ccrUficate granted prior to tho 
17th June, 1624, or any rooeipt for the consideration money, or onrohnont of 
the same or otherwise, the surveyor-general is required to cause the mistake to 
bo reotified, and all such contracts ere to be valid arid effectual from the granting 
of the fresh certificate or the amendment of the mistake, and tho property con¬ 
veyed vested as if no sucli mistake had been made, and all conveyances, 
assurances, charges, and devises mode subsequently to sucli contraots, and 
depending as to title on the due enrolment of the certificate and receipt, are to 
bo of the same effect as if the latter had been originally duly enrolled. 

(e) See p, 243, ants. 

((Q Dueny of Cornwall Management Act, 1863 (26 & 27 Viot. 0 , 40), s. 8, os 
amended by the Duchy of Cornwall Management Act, 1868 (31 A 32 Viot. 0 .35), 
a. 1. 

' (e) Dnchy of Cornwell Monegement Act, 1,868 (31 & 32 Yict. c. 33), s. 2. 

(/) Dueny of Cornwall Management Act, 1863 (26 A 27 Yict. c. 49), 

a, 8« 

(a) Duohy of Cornwall Management Act, 1808 (31 & 32 Yict 0 . 33), s. 2. 

(A} 26 & 27 Yict 0 . 49, s. 8. Sed liipfii, and p. 248, tuOe. 
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540. Payments out of moneys paid into the Banh of England tp 
the account of the Duchy under the Duchy of Cornwall Management 
Act, 1863, must be made by draft under the hands of three cd the 
councillors or regular ofiGicers of the Duchy authorised by the Duke 
of Cornwall by sign manual warrant, and drafts so drawn are 
sufficient authority to the Bank to pay the amount specified to the 
person, or to the order of the person named, or to the bearer (i). 

541. Moneys received in respect of sales, disposals, or enfranchise* 
ments (k), and not immediately required for the purposes to which 
they are made applicable, may be laid out in the meantime in the 
purchase of Bank annuities, or in any investments authorised by 
s. 8 of the Trust Investment Act, 1889 (Q, in the name or to the 
account of the Duchy of Cornwall. The Governor and Company 
of the Bank are authorised and required to permit transfers of the 
annuities to be made in that name or to that account, and such 
transfers naay be accepted by some officer of the Duchy or other 
person authorised by the Duke of Cornwall (?»). 

Present or future investments so cnade may be varied for any of 
the investments authorised (n). 

542. The stock or other securities purchased in the name of the 
Duchy may be sold by the directiou of the Duke of Cornwall, when it 
is deemed necessary, and the moneys produced paid into the Bank 
of England, to the credit of the Duchy, to bo applied in the same 
manner in all respects (o) as money received in respect of a sale for 


ft) Duchy of Cornwall Management Act, (26 & 27 Yict. c. 46), s. 12. 
ik) See p. 242, ante. 

(f) 52 & 53 Viet. c. 32, or any Act amending or extending the i<ame. This 
■ection was repealed (except aa to Scotland), and powers of investment substi¬ 
tuted in the case of tmsteos, implied or constructive (except mortgagees), by the 
Trustee Act, 1803 (56 & 57 Vict. c. 53), ss. 1, 50, 51, ^hedule. S. 3 ox the 
Trust Invostmont Act, 1889 (52 & 53 Yict. c. 32), being virtually incorporated 
with the Duchy of Cornwall Management Act, 1863 (2U & 27 Yict. c. 40), under 
Iho provision m the text, would appear to bo still applicable to iuvostments 
of Duchy moneys. 

(m) Duchy of Cornwall Management Act, 1863 (26 & 27 Yict. c. 49), s. 13, 
extended to include investments under the Trust Investment Act, 1889 (52 & 
53 Yict. 0 . 32), by the Duchy of Cornwall Management Act, 1803 (56 & 57 
Yict. c. 20), s. 2 Moneys which at the passing of the Duchy of Cornwall 
Manaj^emont Act, 1863 (26 & 27 Yict. o. 49) (namely, 13th July, 1863), were 
standing or jwyable to the credit ef the account, or which may be recoivod upon 
aales of Dueny lands undexiother Acts, are to be considei-ed as port of the fund 
arising from aales etc. under the Duchy of Cornwall Management Act, 1863 (26 
& 27 Yiot. a 49), and placed to the credit of the Duchy account at the Bank 
and dealt with aocordingly. All Bank annuities at a similar date standing in the 
name of the Duke of ^mwall in the books of the Bank were also directed 
to be considered as having been purchased with moneys atismg from sales 
under the Duchy of Cornwall Management Act, 1863 (26 A 27 Yiot o. 49), and 
transferred to me Duchy account and dealt with ocomdingly (Duchy of Oom* 
wall Management Act 1363 (26 ft 27 Yict. o. 49), s. 17). Oraers or letters of 
attorney required by the Bank for effecting any sui^ carrying over or transfer 
arc tp Munw the hands of three persons authoiised to sign orafts asmentioned 
in tlks text above. 

{n) Dodiy of Cornwall Management Act, 1808 (56 ft 67 Yiot e. 20), 
(e) As to the powrn of applieatiork, nmjip. 948, 949, ante 
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a gross sum of money (p) under the authority of the Duehy of 
Cornw^l Management Act, 1668. The trans^ of the stock or 
securities may be effected by any person appointed by letter of 
attorney under the hands and seals of any three persons authorised 
to sign drafts for payments out of the Bank of England (g), and the 
Governor and Company of the Bank must permit the transfers to be 
made» and are exonerated and precluded from seeing or inquiring 
whether the sale is for the purposes and in pursuance of the powers 
conferred (r). 

543. The dividends on stocks and securities purchased must be 
paid by the Bonk of England to the receiver-general of the 
Duchy or his deputy or lawfully authorised attorneys, to be 
accounted for and applied in all respects as part of the revenues 
of the Duchy (a). 

544. No person claiming under any deed or instrument made or 

purporting to be made under the above powers conferred by the 
Du^y of Cornwall Management Act, 1868, is bound to inquire 
whether the transaction is in fact authorised by the Act or not, or 
whether it is or is not within the provisions and the true intent and 
meaning of the Act; but all such instruments when enrolled (t) are 
valid and effectual as against the Duke of Cornwall for the purposes 
for which they were executed (a). * 

No person paying any sum of money under the authority or 
supposed authority of the Duchy of Cornwall Management Act, 
1868, or in pursuance or purported pursuance of any of its pro¬ 
visions, is bound to see to the application or answerable for the 
misapplication or non-application of the money so paid (l>). 

(6) Zeasea o/ DucJit/ Lands. 

545. Leases for any term of years not exceeding thirty-one 
years (c) in possession, but not in reversion, may be granted by the 
Duke of Cornwall under the Duchy seal of any manors, messuages, 
parks, lands, or hereditaments for the time being parcel of the 
possessions of the Duchy, including mines and quarries, whether 
opened or not, with power to the grantee to work, get, carry away, 
and dispose of the minerals, and to do all acts necessary or 
expedient for working, getting, carrying away, and disposing of the 
same (d). 

I p) See p. 243, ante, as to sales. 
q) See p. 251, aide. 

rS Dtioay of Oomwall Management Act, 1663 (26 & 27 Viet. c. 4$)), ea. 15,16, 
«} Ih‘d., a. 14. 

<) As to enrolment, see p. 254, post. 

a) of Cornwall Management Aot, 1868 (26 & 27 Viet. o. 46), t. 19. 

xnis ptovinon api^ee only to the preceding portions of the Aot (namely, the 
provisionB stated in the text ahoye), and does not therefore apply to the powers 
of leasing eto. which come after. 

(5) /5ia., B. 20. This provision applies to all payments under the Aot witliout 
restriction. 

(e) See the provision as to leases for lives, p. 252, post. 

(<0 Da<A.y of Cornwall Management Act, 1663 (26 A 27 TicL e. 49), s. 21. 
By statute 7 A 8 Yiot. c. 65, e. 48, no lioetnoe, giant, tnr leave to search for, work, 
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Constitutional Law. 


Sect. 4. 540. The rent reserved in such leases (other than of mines and 

RevenneB of minerals) must be the full and fair annual rent of the property 
Hereditary without taking any fine or consideration in the nature of a fine 
(except as previously mentioned (e)), and be incident to the imrae* 
mamed by reversion. 

me^jrown, demise or grant of mines or minerals a reasonable 

Reuiii. amount of rent, royalty, dues, toll, or dish must be reserved 
without taking any fine or consideration in the nature of a 
fine(/), except in the cases previously mentioned (^). 

Building 547 . Leases for any term of years in possession, but not in rever- 
leascB. sion, may be granted by the l)uke under the Duchy seal of any 
lands or hereditaments for the time being parcel of the possessions 
of the Duchy, with a view to the improvement of the same by the 
erection of new buildings or the repair of existing buildings thereon, 
or, in the case of open or unimproved or waste lands, by the 
inclosure or cultivation of the same or otherwise (h). 

In these leases a fair annual rent, incident to the immediate 
reversion, must bo reserved, without taking any fine or considera¬ 
tion in the nature of a fine (except ns previously mentioned {i)). 
The lease must also contain a covenant by the lessee for the execu¬ 
tion of the i>articular improvements in consideration of which it is 
made (A). 

itcBiricUonii. 548 . Lcuses of uny part of tin possessions of the Duchy may 
not bo granted by the Duke of Cornwall for tho life or lives, or for 
any term of years determinable with the life or lives, of any person 
or persons other than those for whoso life or lives some adjacent 
lauds, parcel of the Duchy, were hold on the 18th July, 1868, 
and then not for any longer term than thirty-one years, 
determinable with such life or lives (/). 

Surrenden. 549 . New leases may be granted of any iiart of tho possessions 
of the Duchy in consideration of tho surrender of any outstanding 
ostate held for life or any term of years, either absolute or 
determinable with any life or lives. The value of the interest 
surrendered may be taken into account in determining the rent to 
be reserved in the now lease, and the acceptance of the surrender is 
not to bo considered as the taking of a fiiie(m)* 


or got iniuoB, minerals, stone, or substruta, belonging to the Duchy, for a period 
nut exceocling one year fi-um tho duto of the saino, it. to he subjeot to any stomp 
duty. 

(o) See note 0/)i t«/r«. 

Duchy of Cornwall hfuuagetnent Act, 1863 (26 & 27 Viet, c, 49), s. 21. 
*' Dish" is a proportion of tin or loud ore paid as royaitv. 

M The restriction on. taking flnos does not apply to affect the disposals for a 
limited period in considoratioii wholly or in part of a gross sum of money, and 
made with the sanction of tho Treasury (toid., e. 23; and as to the dit^osals 
in question, see p. 242, ante\ 

(A) Durhy of Cornwall Management Act, 1803 (26 & 27 Yict. c. 49), s. 22, as 
amended by tho Duchy of Cornwall Management Act, 1893 (56 & 57 Viet 
c. 20), 8.1. 

(0 See note M, supra. 

jA) J>uohy 01 Cornwall Management iLct, 1863 (26 & 27 Viet. c. 49), s. 22. 

{1) I bid., s, 25. 

(m) Ibid., s. 26. 
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Sorrendera of any lease of Duchy possessions may also be 
accepted by the Duke of Cornwall, and separate leases of the whole 
or any part of the hereditaments surrendered granted under the 
Duchy seal for the residue of the term under the surrendered lease, 
and the rent reserved by the latter may be apportioned (n). 

New leases granted upon the surrender of an existing lease 
are effectual notwithstanding any underlease may not he sur* 
rendered (o). 

650. Where any port of the Duchy property comprised in any 
lease is sold, disposed of, or granted, all rights under covenants, 
powers of re-entry, and other powers and conditions of the lease 
remain in full force with regard to the residue of the 
property comprised in the lease, and are not prejudicially affected 
by tbe severance of the reversion although no apportionment of the 
rent reserved by the lease is made (p). 

The covenants, conditions, and agreements contained in any 
lease or grant made under the powers conferred by the Duchy 
of Cornwall Management Act, VB63, are to be as good and effectual 
in law, according to their tenor, ns if the Duke of Cornwall were 
seised of an absolute estate in fee simple of the hereditaments 
granted (q). 

551. Certain powers of leasing Duchy lands may be exorcised 
under the Military Lands Act, 1892 (r). 

Special powers of granting leases of certain lands and premises 
situate in the parish of Lambeth, in the county of Surrey, and 
forming parcel of the Duchy, are conferred upon the Duke of 
Cornwall and his successors (s). 

562. For the purposes of small holdings and allotments, leases 
of Duchy lands may bo granted to a council (0 by the Duke of 
Cornwall, or other the persons for the time being having power 
to dispose of land belonging to the Duchy (a), for a term not 
exceeding thirty-five years, either with or without such right of 
renewal for not less than fourteen or moro than thirty-five years as 


(n) Dnrky of Oomwall Management Act, 1863 (26 & 27 Viot. o. 49), s. 27. 

(i^ Ihid., B. 28, whicli enacts that such new looses are to be taken as renewals 
under the Landlord and '^nant Act, 1730 (4 Geo. 2, o. 28), s. 6. 

(p) Duchy of Cornwall Managemont Act, 1863 (26 & 27 Yict. c. 49), s. 29. 
iq) Jbid., B. 24. 

(r) 65 & 66 Viet, a 43, s. 10 (1). See p. 201, ante. 

(a) lJuder the statute 62 Oeo. 3, c, 123. • The powers os to leases conferred by 
this Act relate to the grouting of leases under contracts entered into under the 
powers conferred by the statute 60 Oeo. 3, c. 6, which do not appear to extend to 
future Dukes of Cornwall, though the latter are bound by contracts and leaaes 
entered into thereunder (statutM 60 Qeo. 3, a 6, a 1; 62 Qeo. 3, o. 123, se. 1, 2). 
The last-mentioned Aot also confers powers upon the Duke of OomwaU and his 
Bucceasora, with the advice and consent of his council or oommissionen of 
revenue, to set apart hud for streets, roads eto., to make Mwen, dmtns, 
docl» eto. (statute 62 Geo. 3, o. 123, ss. 6, 7), with a raving of«4he righte 
of the OommissioaezB of Sewere and of the city of London (ibU., bs. 8, 10). 

(() *' Council’* under the Act may be either the county,.borough, distciot, or 
pondi counoU, according to the provuiose of the Act whiA are appfioable, 

(a) See, as to tiiese, p. 240, ante. 
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is conferred by the Act in the case of land hired compulsorily for 
thoso purposes (6). 

(7) Enrolmettt. 

553. All deeds and instruments by which any property (c) is pur¬ 

chased or any of the possessions of the Duchy sold, disposed of, enfran¬ 
chised, exchanged, leased, licensed to be demised, granted, charged, 
or released, and all agreements for reference or submission to arbi¬ 
tration, and any award made under reference or submission to 
arbitration under the powers of the Duchy of Cornwall Manage¬ 
ment Act, 1868, must be enrolled in the office of the Ducb^of 
Cornwall within six months after the date of the same (4). 
enrolment must be made by the Keeper Becor^ of &e 

Duchy in order of time ns the instrumehtii^iSre brought tO'.^e 
office, and a certificate under his hand, or the hand of his doj^yi 
indorsed upon the same of the fact and date of enrolment (.€%/- ,■ , 

In cases where the enrolment of the instrument. ist the 
Duchy office is or has been omitted or delayed beyond th 9 >;'piuiod 
provided as above, or otherwise, *the Di^ of Cornwall, ^n^'any 
person appointed by him by sign manual warrant, or, in the absence 
of such appointment, the Keeper of the Itecords of the Duchy, 
upon reasonable cause shown for the omission or delay, may direct 
or permit the making of the enrolment nunc pro tunc (/). 

554 . Enrolment is to havo the like force and effect in all respects 
as enrolment or registration in the High Court of Justice (g), and 
the memorandum of enrolment written on the instrument and 
purporting to be signed by the Keeper of the Kecords of the Duchy 
or his deputy is evidence that the same has been enrolled 
according to the tenor of the memorandum and to the statuary 
provisions (h), 

555 . As to deeds, certificates, receipts, or other instruments 
relating to the possessions of the Duchy, and enrolled in the 
Duchy office, the eniolffient in the books of the office, or an 
exammed copy of the enrolment, or a certificate purporting to set 
forth a true copy of the whole or part of the same, and purporting to 
be signed and certified by the Keeper of the Becords of the Ducffiy, is, 
in the absence of evidence to the contrary, and without the production 

(ft) Small Holdinga and Allotments. Act, 1908 (8 Edw. 7, c. 36), s. 40 (1), (2). 
Thu proruion is made subject any consents and conditions required, if oity 
Qsee ibid., s. 40 (1)^. As to the renewal of leases of land hired compulsorily, see 
*l4d., B. 44. See titles Ai.lotmE!ITb, Vol. I., p. 331 ; Sicaxl fioi<DtKos. As to 
Mgrieultuxol holdingsgenei-ally, see title AonioULTUBE, Vol. L, p. 237. 

(e) gamely, manors, lordships, mesau^es, lands, mines, minerals, tenements, 
heieditunents, r^nts, pennons, annuities, rights of common or mining, or 
ether bharra or rights. 

i cQ See the text as to nunc pro tunc enrolments. 

e) Duchy of Ciornwall Management Act, 1863 (26 & 27 Yict. o. 49), as. 80, 31. 
/) 1 bid., B. 33. Whra made, the enrolment is to be as valid and efleotuol m 
il made within the period limits by the Duchy of Ckmnrell Management AeL 
•1863 (26 ft 27 Yict. o. 49), or otiierwise 

L (p) JEUgh Court of Obimeery or any of the courts at Westminster, in the Aet; 
|ntiie Oentzal Office <>1 Sigh Cburt (see B. S. 0., 1883, Oxd. 61, r. 9). .. 
Duchy of Cornwall Management Aet, 1863 (28 ft 27 Yict. c. 49), s. ffii. 
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of the original or the calling of any attesting witness, and, in the case 
of a certificate without proof, other than the production of the 8aine« 
that the copy is a true copy, to be admitted in all courts of justice 
and in all legal proceedings as proof of the original instrument 
or enrolment, or of so much of the same as &e certified copy 
purports to set forth, and as proof that the original was duly made, 
given, or executed by the patties (t). 

(8) Applieatvm nf cerUiin General Aeta. 

668 . The Agricultural Holdings Act, 1908 (A;), applies to land 
belonging to the Duchy of Cornwall, and with respect thereto such 
person as the Duke of Cornwall or the possessor for the time l)eing 
of the Duchy (J) appoints is to repre'sent the Duke of Cornwall or 
other possessor, and to be deemed the landlord, with power to do 
any act or thing which a landlord is authorise or required to 
do under the Act (m). 

Compensation under the Act payable by the Duke of Cornwall, 
or other possessor of the Duchy*(n), in respect of an improvement 
comprised in Part I. or Part II. of the First Schedule to the Act (o), 
is to be paid, and advances therefor made, in the manner and 
subject to certain provisions (p) of the Duchy of Cornwall Manage* 
ment Act, 1863, with respect to improvements of land mentioned 
therein (q). This provision also applies, in certain cases relating to 
market gardens (r), to any improvement comprised in the Third 
Schedule to the Agricultural Holdings Act, 1908, compensation in 
respect of which in such cases is to bo paid in the same manner, 
and out of the same funds, as if it were comprised in Part I. of 
the First Schedule to the Agricultural Holdings Act, 1908 (s). 

657. Certain provisions of the Copyhold Act, 1841 (0, are 
extended and made applicable to lands and possessions in the 
Duchy of Cornwall, and to any enfranchisement of lands held 
of the Duchy manors under the powers of any existing Acts 


i ») Assessiouable Manors Award Aot, 1648 (11 & 12 Yict. o. 83), s. 6. 
k) 8 Edw. 7, 0 . 26. . 

2) as to who is entitled to possession of the Duchy, pp. 238 et sea., ante, 
nt) A^cidtural Holdings Aot, 1908 (8 Edw. 7. o. 28), s. 39 (1), (2). 
n) See pp. 238 ef teg., ante. 

0 ) See p. 191, ante. 

p) Namely, those comprised in the Duchy of Oomwall Mana^ment Aot, 
1863 (26 & 27 Viet. o. 49), s. 8, os to which see p. 249, ante. 

(g) Agricultural Holdings Act, 1908 (8 Edw. 7, o. 28), s. 39 (3). 

(r) Namely, in the case of holdings in respect of which it is agreed in writing 
on or after the let January, 1896, that the holding shall bo let or treated as a 
market garden. 

(«) 8Edw. 7, a 28, s. 42 (1) (b). 

(Q 4 & 6 Viet 0 . 36. Thu Aot was repealed by the Copyhold Act, 1894 (67 & 
68 Viet 0 .46), B. 100, certain of the provuions of the latter Aot being extended to 
manors and lands rested in the Sovereign in right of the Crown or of ^ Dtt(diy 
of Ijaneaater (ibid., b. 98, and see pp. 196 et aeq ., 226, ante), but not to thcrDnchy of 
Oomwall. li oeems, fhsrefore, that the Copyhold Act, 1841 (4 & 6 Viot. a 36), 
fa a(iii applicable to the latter, since the provisions of a repealed Aot, in bo 
H* t^ are moerporated in an unrepeided Act, remain in foxoe notwifiutanding 
the xiqpeaL Bee title SiATinfM. 
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of Parliament (a), and to the stewards and tenants of Dwhy 
manors (b). 

558. Land forming part of the possessions of the Duchy not 
exceeding in the whole one acre in any one parish (c) may be 
granted, conveyed, or enfranchised by deed to, or in favour of, any 
existing or intended institution to which the Literary and Scientific 
Institutions Act, 1854, applies. The grant is to be made by three 
or more of the principal officers of the Duchy, if so authorised (d), 
and may be in the form provided (e), or as near thereto as circum* 
stances will admit, and upon such terms and conditions as may 
seem fit (/). 

The like provision is made in the event of land so granted by 
way of gift ceasing to be used for the purposes of the institution, as 
in the case of the Duchy of Lancaster (g). 

559. Powers vested in the Board of Agriculture and Fisheries 
by the Inclosure Acts for efiecting exchanges of land are as from 
the 18th July, 1863, with regard, to any exchange affecting the 
possessions of the Duchy of Cornwall, to be deemed and construed 
to authorise a dealing, for the purpose of the exchange, with mines 
and minerals (h), and rights in respect of mines and minerals, 
either with or without any dealing with the ownership of the 
surface 0). 


{a) Namoly, when the Ajsscssionablo Munors Award Act, 1848(11 & 12Yict. o. 
83), waspoRBod Qllst August, 1848). Qtiare, therefore, whether the pravisionB 
apply to enfranwisoinouta under the Duchy of Cornwall Management Act, 1863 
(26 & 27 7ict. c. 49). 

(6) Aeecsaiouahlo Manors Awnid Act, 1818 (11 & 12 Viet. o. 83), s. 5. The 
proTisions bo extended are—(1) for enabling tonants to grant i-ights of way, 
entry, and other osiscTncnts to the lui-d of the manor for mining purposes; 
(2) for the ncurtitiou of copyhold or customary liincle by courts of equity; 
(8) for enabling customary courts to bo held though no copyhold tenant bo 
pi-escut; (4) for enabling grunts of land to bo held by copy of court roll, and 
admissions to bo made out of the manors and out of court; (5) for roouiring 
overy surrender, grant, and admission, and every fact proved to the lord or 
steward at any court whore a hoinage is not osseinhlcd, to bo forthwith entered 
on the court rolls, and dotcnniiiiug that pi’csontnient hy the homago is not 
essential to the validity of an admission. 

r (c) Namely, any idaco separately maintaining its own poor (Literary and 
Scionti6o Institutions Act, 1854 (17 & 18 Viet. c. 112), s. 34). 

(d) By waii*aDt under the hands of any tliroo or more of the sp6cj'>l commis* 
sioners for managinjg the Duchy, or under the hands of any throe or more of the 
persons having tho immodiato maifagemeutif tho Duchy is vested in the Crown, 
or under the hands of Aree or more of tho principal oiheers of the Duehy, or of 
the persons having tlje immediate management of the Duchy, if vested in a Duke 
of Coi'nwall (iUd., a. 3). As to the provisions for managoment, sOo p. 240, ante, 

(e) Literary and Sdentifio Institutions Act, 1854 (17 & 16 Viet. o. 112), s. 13. 

(/) Ibid., s. A 

(</) Ibid., s: 4. For the provision, see p. 222, unfe. 

(A) As to the meaning of “ miuorals” in the Duoby of Oomwall Management 
Act, 1863 (26 & 27 Viet. c. 49), see note (d), p. 240, nnte. 

(i) Dnchy of (Tomwall Management Act, 1863 (26 4b 27 Viet, a 49), b. 41. 
The powers of the Inolosure Commisaionei'a wero transferred to the Board of 
Agrioultuxe (now the Board of Agriculture and Fisheries) by the Board of 
Agriculture Act, 1889 (52 4b 63 Viet. o. 80), s. 2. As to the applioation of the 
Inolosure Acts to (^mwoU, see p. 199t ante. As to inolosure generally, see 
titles Coiiiioira, Vol. IV., p. 441; CorYuou)b; Hiouwatb, Stbbbts, ahd 
Bhldoes; Orxir Spaobs and Becbeatioit OBomnoa. 
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560 . Nothing contained in the Improvement of Land Act, 1864, 
is to authorise any person to take, use, enter upon, or interfere 
with any land, soil, or water, or any right in respect of the "same, 
if belonging to the Sovereign for the time bein^ in right of the 
Duchy of Cornwall, without the consent in wrilmg of some two 
or more of the regular officers of the Duchy, or of such other 
persons as may be duly authorised under the Duchy of Cornwall 
Management Act, 1868 {k), to exercise all or any of the rights, 
powers, privileges, and authorities exercisable under that Act, or 
otherwise in relation to the Duchy, or, if belonging to the Duke 
of Cornwall for the time being, without the consent of the Duke 
under the Duchy seal for that purpose first had and obtained (1). 

Nor is the Improvement of Land .Act, 1864, to take away, 
diminish, alter, prejudice, or affect any property rights, profits, 
privileges, powers, or authorities vested in or enjoyed by the 
Duke of Cornwall for tho time being, or the Sovereign in right 
of the Duchy (m). 

561 . Neither the London Cdhnty Council nor any vestry or 
borough or district council (u) may take, or use, or in any manner 
interfere with any land, soil, tenement, or hereditament, or any right 
of any nature, of or belonging to the Crown in right of the Duchy 
of Cornwall, without the previous consent in writing of two or more 
of the principal officers of the Duchy (which consent such officers 
are authorised to give). Nothing in the Metropolis Management 
Amendment Act, 1862 (o), is to divest, diminish, or alter any 
estate, right, privilegej power, or authority vested in or enjoyed by 
the Crown in respect of tho Duchy (p). 

This provision is, however, subject to a saving of tho rights, 
powers, and authorities of the London County Council (q) relating 
to the main drainage of the metropolis (r). 

562 . Nothing in the Defence Act, 1842, is to vest or be con¬ 
strued to vest in the Secretary of State for War for the time being 
any estate or interest in any messuages, buildings, castles, forts, 
lines, or other fortifications, manors, lands, tenements, and here- 
^taments belonging to the Duke of Cornwall, or other personage 
entitled for the time being to the revenues of the Duchy, in right 
or in respect of the Duchy, other than the estate and interest 


(k) 26 & 27 Viet. o. 49, b. 39. For these proyisionB, see p. 240, ante. 
h\ Improvoment of lAnd Act, 1864 (27 & 28 Tict o. 114), s. 37. 

(m) Ilrid. 

(n) The Metropolitan Board of Works, rostries, and district hoaide, in file Act; 
but their powers hare now become vost^ in the bodies mentioned in the text 
(see note fn), p. 236, ante). 

(o) 25 & 26 Yiot. 0 . lOl 

(p) Metropolis Management Amendment Aot, 1862 (25 A 26 Yiot o. 102), 
e. 117. 

(f) Metropolitan Board of Works, in the Act; but see, as to the transfer of 
powers, note (nl, n. 236, ante. 

(r) Metropolu Management Amendment Aot, 1862 (26 A 26 Yiot. o. 102), 
s. 117. These powers are not to be in any manner lesron^, altered, prejudioea, 
or aifected by ihis aeetion, but may be put in force ae if it had not been passed 

•m). 
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under or by virtue of which the same were held by the Board of 
Ordn.ance (now Iho Secretary of State for War) on the 10th August, 
I842(«): and nothing in the Act is to affect, alter, prejudice, or 
derogate from the estate, right, title, interest, privileges, or authority 
of the Duke of Cornwall, or other the personage for the time being 
entitled to the revenues of the Duchy in right or in respect of the 
Duchy or the possessions thereof (0* 

563 . The provisions of the Prescription Act, 1832, by which a 
limited protection is afforded to persons claiming any right of 
common or other benefit (other than tithes, rent, or services) after 
thirty years' enjoyment, or, in the case of ways or other easements, 
or any watercourse, or use of any water, after twenty years’ enjoy¬ 
ment, and absolute protection in either case after sixty and forty 
years’ enjoyment respectively, unless the enjoyment is by express 
agreement by deed or in writing, extend to claims over lands of 
the Duchy of Cornwall (a). 

(9) Mjfiea unc&r the Forethore in Cornwall, 

564 . As between the Sovereign in right of the Crown (6) and 
the Duke of Cornwall (c) in right of the Duchy, all mines and 
minerals (d) lying under the sea-shore between high and low water 
mark (e) within the county of Cornwall (/), and under estuaries and 


(«) Namely, the date of tbo passing of tho Act. 

(t) Defence Act, 1842 (5 & Q Viet. c. 94), s. 41. Notibing in tlie Act is to bo 
admitted in any court of law or eouity, or otherwise construed, to alter or affect 
in any manuer tho tenuie upon wnicn any of tho clossos of property mentioned 
in tho text above wore, previously to the 10th August, 1842, held or set apart 
for, or placed under hie charge of, any person or persons acting under tho 
authority of or in trust for the Crown for the use and service of the ordnance or 
late hormck department, or fur the defence or security of the realm, nor to ^ter 
or affect in any manner whatever the estate, right, title, interest, or au&ority, 
of the Duke of Cornwall, or other the persona^ entitled as above, in right or in 
respect of tho Duchy or the possessions thereox (i&td.). 

(u) Prescription Act, 1832 (2 & 3 Will. 4, o. 71), ss. 1, 2; and see, generally, 
title Easements and Piioeits A Pbendue. Certain provisions of the following 
Acts apply to tho lands or possessions of the DuchyThe Laud Registry Act, 
1802 (23 & 26 Viet. c. 33), Bs. 114, 140; and tho Land Transfer Act, 1873 (38 & 
39 Viet. 0 . 87), B. 03, amended os to possessory tiUes by the Land Transfer Act, 
1697 (00 & 01 Viet. 0 . 03), a. 18, Schedule (see p. 177, ante, and, generally, title 
Beal Propehty and Cuaitels Beal) ; tho ^'tho Act, 1830 (0 A’ 7 WilL 4, 
c. 71), s. 13 (see p. 180, ante, and, generally, title Eccj.£8£A8TiaAL Law); the 
Improvement of Land Act, 1864 (27 & 28 Viet. c. 114), s. 37 (see n. 257, ante, 
and, generally, title Beal Feofebty and Chattels Beai,) ; the Q-own Suits, 
&o. Act, 1863 (28 & 29 Viet. o. 104), s. 32 (see title Crown Praotioe). 

(3) As to the right'of the Grown to mines under the foreshore, see p. 118, ante. 

(c) This term under the Act, unless repugnant to the context, comprehends 
the personage for the time being entitled to the revennos of the Duchy, 
includiog the Sovereign when there is no Duke of Cornwall (Cornwall Sub- 
marine Mines Act, 1858 (21 & 22 Viet. c. 109), s. 8). 

S O “Mines and minerals’* under the Act, unless repugnant to the context, 
udes all mines and minerals, quarries, veins, or boos of atone, and all 
substrata of any otlier nature, and the ground and soil in, upon, and under 
which the same lie (til'd.). 

(e) As to the settlement of diqiutes relating to the lines of high and Ihw 
water marks, see p. 260, post. 

if) Exclusiye ot any lands added or taken away by the Counties (Detabhed 
Ps^) Act, 1844 (7 & 6 Viet o. 61), ibuL 
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tidal rivers and other places (below high-water mark), even below 
low-water mark, being in and part of the county (except mines and 
minerals in or under land below high-water mark which is part 
and parcel of any manor belonging to the Sovereign in right of the 
Crown), are vested in the Duke of CornwaU in right of the 
Duchy (ff). But mines and minerals lying below low-water mark 
under the open sea adjacent to, but not being part of, the county 
of Cornwall are vest^ in the Sovereign in right of the Crown 
as part of the soil and territorial possessions of the Crown (h). 

665. The Sovereign and all persons entitled in right of the 
Crown (including his or their lessees or tenants) to, or to the 
management of, any of the mines and minerals lying below low- 
water mark under the open sea adjacent to, but not being part of, 
the county of Cornwall, may take or use, or pass through, over, or 
under, any land(i) of the Duchy within tho county of Cornwall 
for certain specified purposes (Ar), upon giving to the Duke of 
Cornwall, and to any other persons for the time being interested 
in the land so required, two months* previous notice stating tho 
nature of the facilities required (1). 

In making use of these facilities no pit, shaft, adit, drift, 
level, drain, watercourse, pool, or embankment may be sunk, 
driven, or made so as to weaken, damage, injure, or endangqjr any 
house or other building. Nor may any tramroad, wagon or other 
way, or any works or machinery be placed, laid, made, or erected, 
nor any minerals be dressed or made merchantable, within fifty 
feet of any dwelling-house, or upon any garden or orchard, or so 
as to interfere with any mining works or operations of the Duka 
of Cornwall, his lessees or tenants (in). 

The Sovereign or person making use of the facilities must 
also make and keep good and sufficient gates, rails, bars, or posts 
in all places where necessary or proper to shut up or inclose any 
breach, gateway, or opening made in any of the fences; and must 
also make all conveniences necessary for the convenience and 
safety of the owners or occupiers of the lands, of which use is so 
made, and other lands adjoining the same, and of the public, in 
order to prevent damage, inconvenience, and trespasses upon the 
land by cattle or other animals («)• 


(a) Cornwall Submarine Mines Act, 185S (21 & 22 Viet, a 109), s. 1. 

lAj Zftfct, 8. 2. 

(t) Either in the occupation of tenants under leases or agreements made after 
the 2nd August, 1858, or in that of the Duke of Cornwall for the time 
being. 

(i) Namely, in order to make or sink any pits, shafts, adits, drifts, levels, drains, 
wateroonrses, pools, or embankments, and to make, lay, place, use, and repair 
any spoil-bariks, rmuls, ways, bridges, and banka and to make, erect, and repoir 
any Imges, shede, ste^ and other engines, bnitdinn, works, and machinery, 
in, under, upon, through, over, or along the above Isndi^ and to do other 
'ocn neoessary or convenient for working, seordiing for, dtegiug, raising or 
Ctnr^g away, dressing, or making merchantable the above Mnines and 
minerals. 

(i) Cornwall Bubmarine Mines Act, 1858 (21 & 22 Yief. o» 109), a. 3. 

<ffl) Ibid. 

(tt) /Mi., a 4. 
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666. Compensation must also be made by the Grown or other 
person making use of the above facilities to the Duke of Cornwall 
and any other person interested in the lands taken or used both in 
respect of the use of the facilities, and for any damage or injury 
occasioned by the same (o), the amount of the compensation or 
damage to be determined as follows:— 

When the facilities are used upon, through, over, under, or along 
lands lying between high and low water mark and being part of the 
soil of the Duchy possessions, the compensation for the same is to 
be a sum equal to one-lifteonth part of the net dues or moneys 
received by the Crown from the mines and minerals below low- 
water mark worked and gotten by means of the facilities, in 
addition to compensation for any building, wharf, or other arti¬ 
ficial structure affected by the use of the facilities as above, the 
amount of the latter to be settled by agreement or in the mannei 
following. 

667. If not dotermiued by agreement, the matter in difference 
must be settled by two arbitrators, dne named by the utficer having 
the management of the land revenues of the Crown in Cornwall, 
and the other by the Duke of Cornwall or the Council for the Duchy, 
or by other the person or persons, if any, interested in the lands 
used. The matter is to be determined by the arbitrators, or by an 
umpire appointed by them before entering upon the reference. 

If the arbitrators, or either of them, or the umpire, dies, or refuses 
or for seven days neglects to act, his place is to be supplied by 
another person, to be appointed in a similar manner. 

Tlie arbitrators or umpire must determine by whom and how the 
costs of the reference and award or umpirage are to be paid, and 
may call for any documents in the possession of either party, and 
summon and examine any witness upon oath, and administer the 
oath for that purpose (a). 

668. Where damage is done by any lessee or other person in 
searching or working for mines or minerals under the above powers, 
the compensation is payable by such lessee or other person com¬ 
mitting the damage or his representatives, and not by the 
Crown (6). 

669. Differences as to the true line of high or low water mark 
between the Sovereign in right of the Crown or any Crown tenants 
under leases or agreements made after the 2nd August, 1858, 
and the Duke of^ Cornwall, are to be ^ settled by arbitration or 
umpirage in the'same manner in all respects as in the case of 
compensation (c). 

{o) Ciomwall Submarine Mines Act, 1868 (21 & 22 Viet c. 109), ss. S, 4, 

(a) Ibid., B. 6. 

(b) Ibid., 8. 6. 

(a; Ibid., B. 7. The provisions of the Cornwall Submarine Mines Act, 1868 
(21 & 22 Viet c. 100), do not affect any estate, right, title, claim, or demand 
of any person or bodyjpolitic or corporate, and their respeotive representa¬ 
tives (except the Soverei^ in right of the Crown, or the Du e of GomwaQ in 
right of the Duchy, and any person or body claiming under any grant, lease. 
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(10) Mining BighU in Atie»$ionadh Btat* A. 

670. With regard to certain asseesionable manors in the Duchy 
of Cornwall (d), the following rights as to mines belong absolutely Katia« 
(in so far as they remain undisposed of (e)) to the Duke of Corn- retsliudby 
wall (y) as possessions granted by the original charter of Edward III., the Crown, 
and thereby annexed to the Duchy, but without prejudice to the 
estates .or rights, if any, of the lessees thereof mining 

(1) All mines and minerals (g) in and under the tenements which tighti. 
on the 9th August, 1844, or at any time before the Ist May, 1644, 
were held as conventionary tenements (h) of such manors; 


agreemont, or assuranco entered into by thorn or by the Council of the Duchy 
subsequently to the 2nd Aupist, IStlS) which they had prior to the 2nd August, 
1858, or might have had if tlm Act hod not been passed (ibid., e. 

(tQ Namrny, Helston-in-Trigg, Pennmyno, Tiutogel, Rostormel, Fenlyne, Feu- 
kneth, Tal^ody, Liskoard, Bulatoii, Stoke Climsland, Tromaton (statute 7 £ 8 
Tlct. c. 105, B. 53, Sched. I.}. Ori^ally the possessions of tlie Duchy indudod 
seventeen assessionable manors, of which the abovo on the 9th August, 1844, 
remained unsold, whilst certain othei'assossionablo manors (see note (n), p. 262, 
post) had previously to that date been sold under tho statutory powers conferred 
for the redemption of land tax (me, as to tlicse powers, p. 248, antf), but with tho 
express exception and reservation in the conveyances of tho samo of all mines 
and minerals, and the right to work the same (see tho statute 7 & 8 Yict. c. 105, 
bio, nnd Schods. I., II.; see, as to Duoby property generally, tho 






XXXIX., 1.S18-1365). 

(e) Sec tlio statutory powera of disposition, p. 242, ante. 

(/) Tho expression “Duke of Cornwall” m the statute 7 & 8 Viet. o. 105 
includes predecessors and succ^ors, and also tho Sovereign and his prodoccssors 
and successors for the time being ontith'd to the possessions or revenues of tho 
Duchy duiing a vacancy thereof (7 & 8 Viet. c. 106, s. 92). 

(g) As to wo moaning of tho torm " mines and minerals,” see title Mines, 
MINERAI.S, AND QVAKRIES. 

(A) "Convontionary tenement” in the Act (namely, 7*8 Viet. c. 105) includes 
all lands, tenements, and hereditaments which on the 9th Aumist, 1844, or at 
any time within a hundred years before tho let May, 1844, were held as conven¬ 
tionary tenements of the manors moiitioned in Sdierls. 1. and II. to tho Act (see 
note (d), supra, and note (n), p. 262, post), whether tho tenure has been changed 
before (he passing of tho Act (9th August, 1841) or afterwards or not, and also 
includes undividra and divided pai'ts and shares of and in such conventionary 
tenements (7 & 8 Viet. o. 105, e. 92). As to tho mode of granting conventionary 
tenements, see this iioto, in/m. Commissioners were ap^winted under the Act-tio 
determine—(1) what tenements wei^e within tho aesnssionable manora, their 
boundaries, identities etc.; (2) wbat woro the wastes and other lands wi^in tho 
manors, or tho mines etc. belonging to tho Duke; (3) tho boundaries and 
extentof the manors themsdves ; (4) generally what lands, mines, minerals etc., 
and hereditaments belonged to the Duke; (o) tho rents, services etc., pavablo 
by tenants of the oonvontionary tenements; (G) generally all maltors and things 
relating to the above, and which might enable them to make tho award 
(7 £ 8 Yict. c. 105, preamble, s. 13). The awards, which wore to be binding 
and oouolusivo in all future questions as to the subject-matter thereof (iiiJ., 
..... 10,48—52), subject to the limited right of appeal within a certain ;^riod 
n ffrtWlad by the Act, were oonfirmed and mode finally conclusive by the Assession¬ 
able Manors Award Act, 1848(11£12Yict.c.83,B.l(Boealat>p- 262,post),subject 
to rights of the lord or lords of the manor of Tywiuvbaile and certain 

otiiera whi^ were not to be prejudiced (see, as to these rights, p. 263, post). 
Oonvontionary tenements determined to be such by the award fan sixty years 
before tiie Ist May, 1844 (without prejudice to the mines and motallio minerals 
(kereunder), are turned into freeholds, to be held in free and oommon socage, 
subject to the payment of the annual sums or ^portioned annual sums 
determined by the award, for the reoovei^ of whidi the Duke of Cornwall is to 
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(2) All inines, minerals, stone, substrata (t), and all other 
prolits -a’liatsoever in, upon, under, and of all waste, including 
alLcommons, downs, moors, and uninclosed lands Qc), and other 
demesne lands of such manors respectiTely; 

(3) All mines, minerals, stone, and substrata, in, upon, under, 
and of all other lands lying within or parcel of such manors 
respectively, and which (namely, the mines, minerals, stones, or 
substrata) were by certain awards (i) determined to belong to the 
Duke of (iornwall (m). 

671- With regard to certain assessionable manors wi^in the 
Duchy which, before the 9th August, 1844, were sold for the 
redemption of land tax (n), the following rights as to mines belong 
absoluWy (in so far as they remain unsold or otherwise disposed 
of, and subject also to the rights of the lord of the manor of 
Tywarnhaile Tyas as to that manor (o)) to the Duke of Cornwall ae 


have the same lights and remodios os an the case of rents reserved on a 
domise or loose (7 & '1 Yiot. c. lOo, s. 41). The conventionary tenements first 
granted within sucty years of the 1st May, 1644, were directed to become part 
and parcel of tho demesne lands of tho respective manors, subject to special 
provisions as to compensation to persons having certain intei'ests therein {ibid., 
SB. 42, 43); and rights of herbage, pasture, or common, or any other profit or 
benefit enjoyed over Duchy lands and possessions, and formerly let or granted 
in gross, and not as appendant or appurtenant to any spwifio tenement, were 
not confirmed, but the lands subject thereto freed and dischargod therefrom, 
with power to tho commissioners to award certain compensation in the cose of 
common of pasture or turbary {Wd., ss. 44. 43). The estates, interests, uses, 
trusts, pt'wors, provisoes, and agreements previously subsisting with regard to 
the conventionary tenements prior to their conversion into freeholds (so far as 
callable of taking e£Fect in the conventionary tenement) were preserved (ibid., 
B. 46). The awards of the commissioners do not determine or in any wise pre¬ 
judice, affect, orextend to any lawful right, profit, privilege, or easement to 
which the tinners of the county of Cornwall aie or claim to m entitled as such 
tinners under or by force of any statuto, onstom, prescription, or royal charter, 
which are to remain in full form wd vigour as if the said Act hod not bran 
passed (ibid., s. 84). The commissioners were expressly debarrod from inquiring 
or awarding as to any claims to mines or minerals under or by virtue of the custom 
or supposed custom commonly called " hounding,” or as to any claim, title, or 
interen known by the name of “ tin honnda”; and the inquiry of the oonmus- 
siqnen was directed to bo made without any regard to the custom of "boiipding,” 
or any estate or interest acquired thereby, without prejudice to any sudi 
custom, supposed custom, estate, or interest (ibid., s. 32). These ^hts ^f any) 
are therefore unaffected by the awards. As to the custom of ” tin bounding,’^ 
see title Minzs, Minzbals, and Qvazuibs. 

(«) As to the meaning of these terms, see title Mmzs, Minziuxs, and 
Quabbibs. 

(k) The expression*” waste ” or *' waste lauds ” has this meaning throughout 
the statute (7 & S .Yiot. a 105, s. 92). 

' D See note (7t), p. 2Gh ante. 

|m) Statute,? & 8 Yiot. o. 103, s. 33. 

(n) Name^, the manon of Tewiogton, Tyhosta, Moresk, l^amheile, Helston- 
in-lLexrier, Cnlstodk (statute 7 A 6 Yict. o. 103, preamble, Sohed. II.; and see 
note(^, p. 261, ante). The conveyances under which them manors were sold 
oontamed a reservation of ” all mines and minerals within and under the same, 
with fuU and fne Uber^ of ingress, egress, and regress to dig, searoh for, take. 
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possessions granted by the original ohartor and thereby annexed to Sao*. i. 
the Duohy, but without prejiuuoe to the estates or rights, if any, of 
persons being lessees of the tiien Duke of Gornt^ on thok^h Hnsdutij 
Angnst, 1844, homely, the right to all mines and metallic minerals 
in, upon, nhder, ana of the tenements which on the 9th Angnst, 

1844, or at any time within one hundred years before that date '*"'*“* 
were held as conventionary tenements of sucn manors; or in, upon, 
under, and of all lands lying within such manors which at the time 
of the sale of the respective manors were waste and demesne lands 
of the same; or in, upon, and under all other lands ^ing within 
or parcel of the same manors respectively, and which gamely, the 
mines and metallic minerals) were by the above-mentioned 
awards (p) determined to belong to the Duke of Cornwall (a). 

The property in mines in the freehold tenements of the asses- 
sionable manors (other than those which were formerly oonven- 
tionary tenements but converted into freeholds under the above- 
mentioned awards) belongs to the freeholders (6). 

672. The lord or lords of the manor of Tywarnhaile Tyas are Mauor of 
entitled in right of their manor or lordship or otherwise to a moiety 
of all tin mines, tin ore, tin dues, or tin toll throughout the lands 
awarded (c) as the demesne or conventionary lands of the manor 
of Tywarnhaile, and the Duke of Carnwall is entitled to a moiety 
of ail the like mines, ore, dues, or toll throughout the lands within 
the manor or lordship of Tywarnhaile Tyas (d). 

These rights as to the manor of Tywarnhaile are not disturbed, 
varied, impaired, or prejudiced by the award referred to above, but 
the Duke of Cornwall and his successors and the lord or lords for 
the time being of the manor of Tywarnhaile Tyas (or the majority 
in value of such lords) may by agreement made by deed and enrolled 
in the office of the Duchy, agree upon and determine all questions 
which may at any time arise between the above parties relating to 
the above claims, rights, and interests, and define and settle the 
some, and make such provisions and regulations for granting, 
demising, and working the tin mines, ores, dues, and toll, and 
collecting, recovering, and dividing all profits or advantages accru¬ 
ing or arising therefrom, and generally for doing all matters aqd 
things incidental or relating thereto (c). 

Agreements so made and enrolled, and every demise or grant 
made in pursuance of the same, are to be bindmg and conclusive 
for all purposes whatsoever, subject to a saving to all persons (other 
than the Duke and the lords of the manor and those claiming by or 
under them, and other than the parties to any such agreement, 
demise, or grant as above) of all such estates, ri^ts, titles, interest, 
and claims in, to, or upon the afore-mentioned lands, mines, 


i p) See note (A), p. 281, ante. 

I a) Statute 7 & o. 106, e. 64. 

b] See note (A), p. 261, ante, and Bom v. Brenton (t828),«<)Dnoa]ien’e 
fiap. p. 816: Crease v. Barrett (1886), 1 Cr. ft B. 919, 922. 

(q as to the award, note (A), p. 261, ante. 

(<n Assessionable Manors Award Act, 1848 (11 ft 12 Viet. o. 83), a 2. 

Uilhid. 

VlT, 
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ores, dues, or toll as they lawfully had on the Slet August, 
1848 (/). 

573. Subject to certain restrictions as to parks and pleasure 
grounds etc.(^), and to provisions as to compensation (h), notice (t), 
and security for damage (A:), the Duke of Cornwall and his lessees, 
and all persons authorised by the Duke, and his or their agents 
and workmen may enter into and upon all lands or tenements 
of any tenure situate or being within, or held of, any of the said 
manors (Q, in which any mines, minerals, stone, or substrata 
belong to the said Duke as above, and search, dig for, open, and 
work such mines, and get, carry away, and dispose of the minerals, 
stone, or substraU, and erect all such buildings, steam and otiber 
engines, machinery, and things, and sink and make all such pits, 
shafts, levels, adits, air-holes, tram and other roads, and other 
works, and take sulHcient stone, lime, and slate for such buildings 
and other works, and take and use and divert all such water, and 
take and use all such room for ore and rubbish and other things, 
and do all such other acts and things upon, under, in, and about 
the above lands and tenements, as may be necessary or convenient 
lor working the mines aforesaid, and getting, washing, dressing, 
rendering merchantable, carrying away, and disposing of the same 
minerals, stone, or substrata (fn). 

574. Before entry may be made oy the Duke of Cornwall or any 
other person under the above provisions upon any lands or tenements 
(other than waste lauds) to search, dig for, open, work, or get any 
mines or minerals, one calendar month’s previous notice in writing 
must be given of the intended entry to the occupier of the surface, 
or (if the occupier or his place of abode be unknown or uncertain) 
affixed in or upon some conspicuous part of the lands or tenements. 
The notice must specify and describe the lands and tenements upon 
which the entry is to be made, and must state the name and place 
of abode of the person by whom or on whose behalf the entry is 
intended to be made (n). Security for compensation must also be 

(/) Aasessionable Manoi's Award Act, 1848 (11 & 12 Ylot. c. 88), b. 2. 

' (o) Kotbing in the statute 7 & 8 Viet. c. 103 is to authorise or empower the 
D^e of Cornwall or any person claiming under him to erect any building or 
steam or other engine, lua^nory, or thing, or to sink or make any pit shaft, air¬ 
hole, tram, or other road, or to lay any oro, rubbish, or oilier thing, or to enter into 
or upon the surface of any land Which the comznissiouers by their award (see 
note (h), p. 281, ante) certified, and were so required to certify, to have beou on 
the let May, 1844,.appropriated as a garden, park, or pleasure ground, or us 
a dwelling-house or yarn or curtilage to the some, and which afterwuds con¬ 
tinues to be BO -appropriated, or in or upon any loud which may at any time after 
th4 dth August, 1844, at the time of entry be actually and hmA fide appropriated 
and used os A dwelling-house, or as a yard, curtilage, or garden attached to the 
BBino, BO long as the some contmuoa to bo so appropriated, and so that no such 

J axd, curtibige, or garden extends more than fifty feet from such dwelling* 
ouse (7 & 8 Yiot. o. 103, e. 70). 

(A) As to compensation, see p. 263, 

(t) 9ee the text infra. 

(k) See p. 263, poet, and note (o), t( id. 

1) See note (cQ, p. 261, and note (n), p. 202, sate. 

m) Statute 7 « 8 Yiot. o. 103, s. 83. 

n) im., 8.00. 
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given by any person (other than the Duke of Cornwall} before 
entry for the above purposes upon any lands or tenements (other 
than waste lands), if required so to do by any person interested 
in the lands or tenements (o). 

576. Adequate compensation in such cases must be made by the 
Duke or other persons making use of these powers to the persons 
entitled to the surface of such lands or tenements, or to such water, 
for the damage done or occasioned by the exercise of the above 
rights, privileges, and easements, and to the persons entitled to the 
materials for any such materials taken. A claim for compensation 
for damage must be made in writing before the expiration of six 
calendar months after the damage was done, or from the time 
when the entry or other act by which the damage was done 
determines or ceases, where such entry or other act is of a 
oontinuing nature (p). 

576. The provisions rendering the Duke of Cornwall and his 
lessees, and other persons authorised by him, liable to make 
compensation for the damage done to the surface of lands and 
tenements do not apply to any lands or tenements which by the 

(o) The security is to be given by depositing £20^ or any larger sum 
which the person entering may think fit with the registw of the court of 
the Yico-Wnidon of the Stwnaries of Cornwall, now the registrar of IheT county 
court, the Yico-Worden’s court being abolishod end its powers transferred to the 
counfy courts of Cornwall (see Stannaries Court (Abolition) Act, 1896 (69 & 60 
Yict 0 . 46), B. 1, and p. 241, ante), or giving to the registrar a joint and several 
bond under the hands and seals of the person enfming, and of one or two 
sufficient sureties (in case of dispute to be a^rovod of by the registrar, or by 
any two justices of the peace for the county of Cornwall), conditioned for securing 
to the said registrar, or to the registrar for the time being of the county of 
Cornwall, on demand by him, payment of the sum of £20 or any larger sum 
as aforesaid. The sum so deposited or secured by bond is to be bola by the 
registrar os a security for the payment of the compensation (see in/ra) to 
b(^me payable for tlie damage caused by the entry, and for the costs to bo 
incurred in any proceeding for determining the amount of the compensation, 
or otherwise in relation thereto. The deposit, or the money recover^ upon 
the bond, is to be paid and applied by the registrar accordingly either upon 
satisfactory proof being made to Mm of the same having become payable and of 
the person entitled thereto or part thereof, or according to the direction of the 
county court judM (see infra). If the amount of the doino^ (to be decided in tKe 
manner desenbedtn/ra) and of such costs, if any, is equal to or exceeds the sum 
deposited or seoui'ea, tne county court judge is required, upon the application 
of any person interested^ in the lands or tenements, to issue his injunction to 
stop tke further prosecution of the soaroh for minerals until the amount of the 
previous domara and such costs, if any, have been paid by the person liable, 
or until a further deposit of not less than £20 or a further bond lor a similox 
amount, and with one or two sureties, to be approved of as above, has been 
mode with or given to the registrar as a«Booimty for the compensation for 
the further damage, which further sum is to be paid and applied by the 
r^istrar as above (statute 7 & 8 Yict. c. 105, s. 61). Bonds given under the 
Act are not chargeable with any stamp duty {ibid,, s. 91). 

(p) Statute 7 ft 8 Yict. o. 105, s. 56. Disputes are to be settled dther by two 
jnstices of the peace for the county of Cornwall or by the county conrt judge 

B. 56; and see note (o), aupra). The Act also contains uxurisious as to the 
perrons who may be entitled to receive oompensation (s. 67}, the mtwests of 
limited owners (s. 68) and persons unite disability (s. 69), and other moideutal 
matters (ss. 62-^). The Duke of Cornwall is not liable to the payment of com* 
pensation for dama^ done by any lessee or other person in or about any searoMng 
or working for mines or minerals under we provisions in question {vrid., s. 67). 
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previously mentioned awards have been determined to be waste or 
demesne lands of the manors remaining^ unsold on the 9Ui August, 
1844, or to any lands or tenements which at the respective dates 
of the conveyances of the manors sold for the redemption of land 
tax prior to that date were waste or demesne lands of the same 
manors respectively (q). 

Subject and without prejudice to the liens, rights, and remedies 
given to the persons becoming entitled to compensation for damage, 
the Duke of Cornwall and his lessees, and other the persons 
authorised by him, and his and their agents and workmen, may 
either pull down, remove, and take away, or fill up all buildings, 
steam and other engines, machinery, and things, pits, mines, 
dams, sluices, and works which may be erected or fixed or opened 
or worked upon any lands and tenements in pursuance of the above 
provisions, and which are no longer used for the purposes stated 
above, or allow the same to remain for any time which he or they 
(namely, the Duke of Cornwall, his lessees etc.) may think fit after 
the same have ceased to be used for such purposes; and no buildings, 
mines, pits, works, or other things, are by non-user or otherwise to 
be deemed to be abandoned so as to vest any right or title in the same 
in the owner of the land, or to give_ any fresh right of compensation 
on the same being resumed or ag.^in entered upon and used (r). 

577. All the manors, lands, tenements, and hereditaments 
already referred to(«) are (except in oases which are otherwise 
expressly provided for) to be held of the Duke of Cornwall, and all 
other persons respectively, by the same tenures, services, fee farms, 
chief rents, heriots, and other duties, to all intents and purposes as 
the same should or ought of right to be held if the estates, rights, and 
interests established and mode sure under the above provisions (f) had 
been firm, good, and effectual in law before the 9th August, 1844 (u). 

(11) Special Proviaiona rdaiing to Mina, 

678. The rights and obligations relating to mining partnerships, 
cost-book companies, the wages and rights of miners in metalliferous 
mines and tin streaming works, mining clubs, and various matters 
relating thereto witihin the Stannaries, and falling within the former 
jurisdiction of the Yice-Warden of the Stannaries Court (which 
has as from the Ist January, 1897, been transferred to the judge of 
the county courts in Cornwall (v)), are regulated principally by the 
Stannaries Acts, 1869 and 1887 (w). 

h) Statute 7 & 6 Yict. o. 105, s. 68; see note ((2), p. 261, and note (n), p. 262, ante. 

(r) Ihid., B. 66. 

t Namely, those included in the statute 7 & 8 Yiot o. 105. 

Namely, those ooot^ed in ih8 statute 7 & 8 Yiot o. 105. As to the awards 
e comnuBsioners which settled disputes rdating to mines etc., see note (A), 
p. 261, ante. 

(u) Namely, the date when the Act was passed. 

(v) See note (o), p. 265, ante. As to the jurisdiction and procedure of the 
Stannariee Court, see the Stannaries Ads, 1836 (6 & 7 WUL 4, o. 106), sa. 4, 6, 7, 
and 1865 (18 A 19 YicL C. 32); Judicature Act 1873 (36 & 37 Yict. a 66), s. 18; 
County Courts Act, 1688 (51 a 52 Yiot 0.43), a 177; Stannaries Court (Abolilioa) 
A^ 1866 (59 A 60 Yiot. o. 45). See, generally, titte OonsTS. 

(w) 32 A ^ Yiot. o> 19; 50 A 51 Yict o. 43, which is partially repealed by 
the Statute Law BeTision Act 1908 (8 Edw. 7, o. 49), and the Oompanieii 
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(12) Sjawial JProvitim$ for the Idmitatim oj Aetiona and the Quieting of Tithe, 

579. The general Statutes of Limitation are not binding upon 
the Crown unless made so either expressly or byneoessazy implioa- 
tion Qe), and this principle extends, it is apprehended, to we person 
in possession of the Duchy of Cornwall for the time being, whether 
he be the Sovereign or the heir apparent (p). In addition, however, 
to the cases in which the provisions of the Crown Suits Acte, 1769 
and 1661 (the operation of which is in general confined to Duchy 
property lying outmde the county of Cornwall, or to certain rights 
relating to the foreshore), are expressly extended to the Duke of 
Cornwall (a), express provision is made for the limitation of suits 
with regard to certain classes of Duchy property within the county 
of Cornwall (&), and suits and actions relating to interests in mines 
and conventionary tenements within the assessionable manors of 
the Duchy are specially dealt with(c). 

580. As*to hereditaments not within the county of Cornwall 
and also as to such hereditaments within the said county as are 
excepted from the special provisions enacted with regard to certain 
property and suits within the Duchy (d) (including any property, 
right, claim, or question, of, to, or concerning navigable rivers, 
estuaries, ports, or branches of the sea, or the fundus or soil, or tho 
shores between high and low water mark of the same respectively (e)), 
all the provisions of the Crown Suits Act, 1769 (/), as extended by 
the Crown Suits Act, 1861 (^), together with a portion of the 
special enactment relating to other portions of the Duchy (/i), 
extend and are applicable to the Duke of Cornwall in like manner 
as if he were throughout mentioned or referred to where the 
“ King’s Majesty ” or “ His Majesty ” is in the Acts mentioned or 
referred to (t). 


(Consolidation) Act, 1908 (8 Edw. 7, o. 09). Soe also tho Companios Acts, 1862 
(25 & 20 Yict. c. 89), ss. 4, 68, 174 (8), 199 (4); and 1890 (53 & 64 Viet. c. 63), 
ss. 1, 3; os from 1st April, 1909, thoso Acts are repealed % and re-enacted in 
the Companies (Consolidation) Act, 1008 (8 Edw. 7, o. 69); Workmen’s Coin- 
pwsation Act, 1906 (6 Edw. 7, c. 58), ss. 4, 5. See, generally, titles 
CoHFABixa, Yol. Y.; Mutes, Mutejut.s, and Qttabkies. 

(x) See Yol. YI., p. 410, and H. t. Bayly (IMl), 1 Dr. & War. 213. ^lis 
exemption extends to tho case whoio the Crown is acting only os a trustee 
for the public, e.y., where (as in tho case cited) the action is brought on a 
rooognisance to secure the pwiormance of a public duty, 
y) As to when the Sovereign is entitled, see p. 239, ante. 
s) 9 Geo. 3, c. 16 ; 24 & 25 Yict. o. 62. 
a) See infra and following pages. 

%) By statute 7 & 8 Yict. o. 105. As to oases whore this Act does not apply, 
see ss. 76, 77, 79—88 thereof. 



(ej Statutes 23 & 24 Yict. o. 53, preamble; 7 & 8 Viet. o. 105, s. 86. 

(/) B 61^' tiie provisions of Hub Act, see title Limitation or 

AOTtONS. 

(g) 24 & 25 Yict. o. 62, ss. J, 2, 4. For these provisions, see titleJilMlTATlON 
09 aGTIOKS* 

! (A) Namely, ss. 72 and 75 of the statute 7 & 8 Yict. o. 105, as to which see 
pp. 269, 270, post (statute 23 dt 24 Yict. o. 63, s. 1). 

(0 Statute 23 & 24 Yict. o. 53, 6.1; (3rown Suits Act, 1801 (24 A 26 Yict. 
e. 62), as. 1, 2, 4. 
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SaoT.4. Under the above provisions claims by the Duke of Oornwall 
Revenues of relating to the hereditaments falling within such classes of property 
Heredltaiy (other than liberties or franchises) are, in general, barred by the 
Nutore lapse of sixty years (ft), notwithstanding that the same have 
roWovd by j,een in charge to ttie Duke of Cornwall, or his predecessors or 
the Crown, guccessors, or stood insuper of record, within that space of time, 
the fact of having been in charge, or of having stood insuper 
of record, being as against the person or persons who have been 
in enjoyment of the hereditaments for the period of sixty years, 
and all claiming by, from, or under them or any of them, of no 
force and effect (Z). 

acUodb u 681 . As to Duchy property within the county of Cornwall not 
falling within the above classes, the Duke of Cornwall may not 
the inipoach, question, or implead any person for 

conatyot or in any wise concerning any lands, manors, tenements, rents, 
ComwaiL tithes, or hereditaments whatsoever, situate, issuing, or arising in 
the county of Cornwall (other thaoi liberies or franchises, and 
other than mines, minerals, stone, or substrata), or for or in 
any wise concerning the revenues, issues, and profits of the same, 
nor may he make any title, claim, challenge, or demand of, on, or 
to the same (except as aforesaid), by reason of any right or title 
which has not first accrued or grown within the space of sixty 
years next before the filing, issuing, or commencing of every such 
action, bill, plaint, information, commission, or other suit or pro> 
ceeding as may at any time be filed, issued, or commenced for 
recovering the same, or in respect thereof (m), unless the Duke of 
Cornwall (or some other person under whom he lawfully has or 
claims anything in the same by force of any right or title) has been 
answered by force and virtue of any such right or title to tho same, 
or the rents, revenues, issues, or profits thereof, within the said space 
of sixty years (n). 

The Duke of Cornwall, his heirs or successors (o), may not sue, 
impeach, question, or implead any person or persons for or in 
any wise concerning any manors, lands, tenements, rents, tithes, or 
hereditamonts whatsoever in the county of Cornwall (other than 
franchises or liberties, and, it seems, other than mines, minerals, 
stone, or substrata (p)), which sneh person or persona, or his or 


{k) Crown Suita Act, iTsa (9 Goo. 3, c. 16). An to tho partioulara of this 
provision, soe title LiMiTATioir of Action's. 

(I) Otovm Suits Acf, 1861 (21 & 25 Yict. c. 62), ss. 1,2; and see for particulars, 
title Limitation of Actions. 

(tft) 7 & 8 Yict. e. lOd^s. 71—on Act for quieting titles within the Duohj. 
The provisionB of this Act only apply to property within the ooun^ of Corn¬ 
wall, and not to variouBmattorB which ore set out mss. 76, 77,79^—88 of the Act. 

(n) 7 ft 8 Yict o. 105, s. 71. The words “ or that the same diall have bera 
duly in charge to the Duke of Cornwall, or have stood instqwr of xeootd within 
the aaid spaoe of sixty yeor^” which follow in the Act have been impliedly 
tooled by as. 1, 2, of the Crown Suits Act, 1861 (24 ft 26 Yict. c. 62), as to 
which see p. 209, pout. 

Nomdy, the date of tho passing of the Crown Suits Act, 1861 (24 ft 25 Yict 

( p) This provision ie to be construed together with and be deemed to f(am 
part of the statuto 7 ft 8 Yict. e. 105 (Ckown Suits Act, 1861 (24 ft 25 Yict. a 82), 
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their or any of their anceetora or predeoeasora, or those from, by, or 
under whom they claim, have or shall have held or of which they 
have or shall have enjoyed or taken the rents, issues, or profits 
by the space of sixty years next before the filing, issuing, or 
commencing of the proceeding (q). 

But the Duke of Cornwall, or any person under whom the Duke 
of Cornwall has or lawfully claims as aforesaid, is not to be deemed, 
for the purposes of these provisions, to have been answered by force 
or virtue of any such right or title, the rents, revenues, issues, or 
profits of any lands, manors, tenements, rents, tithes, or heredita¬ 
ments which have been held or enjoyed, or of which the rents, 
revenues, issues, or profits have been taken by any other person by 
the space of sixty years next before the filing, issuing, or com¬ 
mencing of any such action, suit, bill, plaint, information, com¬ 
mission, or other suit or proceeding for recovering the same, or in 
respect thereof, by reason of the same having been part or parcel 
of any honour or manor or other hereditament of which the rents, 
revenues, issues, or profits have been answered to the Duke of 
Cornwall, or any other person under whom the Duke of Cornwall 
has or lawfully claims as aforesaid, or which honour or manor or 
other hereditament shall have been duly in charge to the Duke of 
Cornwall, or to or with any oificer of the Duchy of Cornwall, or 
stood insuper of record (r). 
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682. The Duke of Cornwall may not sue, Impeach, question, or Actions os 
implead any person for or in any wise concerning any mines, 
minerals, stone, or substrata in, upon, under, or of any lands, 
manors, tenements, or hereditaments whatsoever situate in the 
county of Cornwall in the following cases 
(1) Where the lauds, manors, teuemeuts, or hereditaments have 
been held or enjoyed by such person, or any person by, through, 
or under whom he claims, or any person whomsoever other than the 
Duke of Cornwall, or any person claiming under him, for a period 
of sixty years or more, without interruption or disturbance by the 
Duke of Cornwall or any person claiming under him, before the 
filing, issuing, or commencing of the action, bill, plaint, information, 
commission, or other suit or proceeding in respect of the mines, 
mineritls, stone, or substrata, and where such mines, minerals, 
stone, or substrata have been substantially worked and gotten at 
any time during such pei'iod by the person who has so held and 
enjoyed the said lands etc., and the mines, minerals, stone, or 
Bubstrala have not been at anytime during the period of sixty years 
worked, gotten, or the tolls, duos, royalties, and other profits 


B. 2); it seems, therefore, that it must jbe read with e. 71 of that Act, which 
excludes minos, minerals etc., and not with ss. 73 and 74, relating to mines and 
minerals, as to which separate provision is made (soe os to these, p. 270, 


pett). 

(ol Grown Suita Act. 1861 (24 & 25 Yict. o. 62), ss. 1, 2. This ^vision also 
ap^ee to suite as to proj^iy not within tho county of Oomwall lad the other 
dbsses of properly oxduded from the oporation of the statute 7 & 8 Viet. o. 105, 
os to wUen see note (m), p. 268, ante. 

(r) Statute 7 & 8 Yict. o. 105, s. 72. This proviaiem applies also to Duchy 
property not within the statute (see note (m), p. 268, ante). 
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thereof, received or enjojyed by the Bake of Cornwall or some 
person claiming under him («); 

(2) Where the lands, manors, tenements, or hereditaments have 
been held or enjoyed by such person, or any person by, through, 
or under whom he claims, or any person whomsoever other than 
the said Duke, or any person claiming under Um, for a period of one' 
hundred years, without interruption %the said Duke or any person 
claiming under him, before the commencement of the proc^in^s 
in respect of the mines, minerals etc., subject to a similar condi¬ 
tion as to the non-user or receipt of tolls etc. by the Duke of 
Cornwall or person claiming under him during that period (t). 

683 . The above provisions as to property within the county of 
Cornwall apply notwithstanding that the manors, lands, tenements, 
rents, tithes, or hereditaments, or the rents, revenues, issues, or 
profits of the same, have been in charge to the Duke of Cornwall 
or his predecessors or successors or stood insuper of record within 
tho said space of sixty years, such standing in charge or insuper of 
record being of no force and effect as against such person or 
persons and all claiming by, from, or under them (u). 

Sub-Seot. 3. —The Beienitea of the Principalittf of Scotland, 

684 . The eldest son of the Sovereign, as Prince and Steward of 
Scotland by inheritance, is entitled to the revenues of thePrincipalify 
of Scotland (a), which are not included in the surrender effected by 
the Civil List Act. Until a son is born, the Principality remains 
vested in the Sovereign as Prince and Steward in right of the 
Crown (&), and tho prerogatives of the Grown extend to the posses¬ 
sions of the Principality whilst so vested (c). 

It has been held that grants by the Grown whilst no heir exists 
are void unless made by the Sovereign as Prince of Scotland (tJ), 
and that when there is a Prince existing they must be made by the 
Sovereign expressly as administrator (c). 

The land revenues, lands, teinds, feu retour, and other duties 
and casualties of the Crown in Scotland (including those of 

Statute 7 & 8 Yict. o. 105, b. 73. 

(t) I hid., n. 74. 

(u) Grown Suits Act,_ 1861 (24 & 25 Yict, o. 62), bs. 1, 2. Bents, revenues, 
iesuos, and profits duly iu charge by, to, or with any proper officer of the Duchy 
arc to be deemed to be held and taken as duly in charge within the meaning ana 
iutent of the above provisions, any usage or ouetom to tho contrary uotwith- 
Btaudiug (statute 7 & 6 Yict. o. 105, s. 75; Grown Suits Act, 1861 (24 & 25 Yict. 
c. 62), B. 2). These ptovieions os to land in charge etc. apply to the lands etc. 
excluded from tbe operation of the 7 & 8 Yict. e. 105 (see statute 23 & 24 
Yi^. a 53, 8.1; Crow Suits Act, 1861 (24 & 25 Yict o. 62), s. 2). 

(a) Pmrva'if. Imu {Laird) (1680), Mor. Diet. 8542, where the history of the 
Prmcimtlity is disonssM. 

(ft) Johnelon v. JUcearbm (1608), Ifor. Diet. 11,665-6. It is said, on the 
authority of this case, that the Sovareira. whUst there is no heir apparent, bol^ 
tho Frincipalify in nis own right, and not as administrator of a future heir 
(tltVi., 11,686). 

B Purvea v. Ltt$» (Laird), tupra, 

Johnttoa y. Swearton, aupra ; but see HamUUm r. Sargantt {Vauedt) 
1). Mor. Diet. 6622-3. 

’ (0 /ftid. 
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the Principality of Scotland) have been placed under the manage¬ 
ment of the CommisaionerB of Woods and Forests (/), and are 
subject, in general, to such of the provisions relating to sales, leasM, 
exchanges, and the general administration of Crown lands in 
Ehgland under the Grown Lands Act, 1829, as are applicable (ff). 


Sbot. 6. —The Civil LisL 
Sub-Sbot. and Fetufona. 


585. In return for the surrender of the hereditaiy revenues (k) 
there is to be paid for the King’s civil list during the present reign 
and six months thereafter the yearly sum of .£470,000 (t), to be 
applied to the following classes of expenditure: 


(1) Their Majesties’ privy purse .... 

(2) Salaries of His Majesty’s household and retired 

allowances. 

(8) Expenses of His Majesty’s household • . 

(4) Works. 

(5) Royal bounty, alms, and special services. . 

(G) Unappropriated. 


£110,000 

125,800 

193,000 

20,000 

13,200 

8,000(ft). 


The Treasury is empowered to direct, at the end of any joalendar 
year, that the surplus of the sum appropriated to any class may be 
applied as an addition to the sum available for any other class (1). 


586. The payment of the following annuities is also provided 
for:— 

(1^ To Her Majesty Queen Alexandra, in the event of her 
surviving the King, £70,000 during her life (in). 

(2) To the Duke of Cornwall and York, now the Prince of Wales, 
daring the joint lives of himself and the King, £20,000 (a). 

(8) To the Princess of Wales, during the continuance of her 
marriage with the Prince of Wales, £10,000 for her sole and 
separate use, but w'ithout power of anticipation, and in the event of 
her surviving the Prince of Wales, £30,000 daring her life (5). 

587. A trust fund for the benefit of the King’s daughters is to 
be created by paying to the “ Princesses’ trustees ” (c) the annual 


(/) Crown Lands (Scotland) Act, 1892 (2 & 3 Will. 4, o, 112), s. 1; Grown 
Lands (Scotland) Act, 1833 (3 & 4 WilL 4, c. 60), a. 20; Crown Lands Act, 1851 
(14 A 15 Yioi. 0 . 42), ss. 1, 2. 

(ff) Crown liands (^tlimd) Act, 1833 (3 A 4 WilL 4, c. 69), ss. 2, 3. The 
rovennes of the Principality of Scotland are not specifically mentioned, hot are 
included, it seems, in the general words relating to Crown property. 

i h) See pn. 109 et $eq., aide. 

Q CSvil List Act, 19»1 (1 Edw. 7, o. 4), a 2. 

A) Ihid,, s. 6 (1), Sohed. 1. 

I) im., s. 6 (2). 
m) Ibid., a. 5. 
a) md., B. 3 (1). 

Ibid., s. 3 (2), (3). 

(o) These are the persons who ate tor the time being First Commissioner of 
the Treasury, Cbanoellor of the Exchequer, and Keeper Bis Majesty^s 
P rivy Puxee. These ore to be a body corporate, and thdr ofste may he authentL 
eatea under their hands and seals (ibid., a. 4 (2) ). 
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Bnm of £18,000 daring the joint lives of the said Frinoesses, to be 
reduced by £6»000 on the death of each of them (d). The trastees 
are to hold the fond in trust for all or any one or more of the 
Princesses in such shares and subject to such conditions as His 
present Majesty may appoint (c). 

588. The Treasury is empowered to undertake the payment of 
certain retired allowances (up to a total of £12,000) granted by 
Her late Majesty as part of the expenditure of class 11. of her 
civil list (/); also any retired allowances granted by His present 
Majesty (up to a total of £18,000) before the 23rd July, 1901, to 
persons having been in Her late Majesty’s service for more than 
ten years (y). 

589. The Grown, acting upon the advice of its responsible 
advisers, is also empowered to grant civil list pensions (up to a 
total of £1,200 per annum) to such persons only as have just 
claims upon the royal beneficence, or who, by their personal 
services to the Grown, by the performance of duties to the public, 
or by their useful discoveries in science'and attainments in litera¬ 
ture and the arts, have merited the gracious consideration of their 
Sovereign and the gratitude of their country (^) 

590. All sums payable under the Act are to be charged on and 
paid out of the Consolidated Fund Oi' the growing produce of the 
same at the times and in the manner directed by the Treasury (t), 
and are to be free of taxes and all other charges and deductions (k). 


Sttb-Seot. 2 .—Audit of the Oinl List. 

591. That part of the civil list which belongs to the depart¬ 
ments of the Lord Chamberlain, the Lord Steward, and the Master 
of the Horse is to be audited (1) by an ofQcer appointed by the 
Lord High Treasurer or the Commissioners of the Treasury^ or any 
three or more of them(7M), who is empowered to examine the 


(d) Civil Liflt Act, 1901 (1 Edw. 7, c. 4), s. 4 (1). 

(»} Tho appointment ia to bo by order oouiitorsigned by tho First Oom- 
misaioner oz tho Treasu^ and the Obaiicollor of the Exohequor, and may bo 
varied by a like order {ibid,, b. 4 (3)). 

(/) ibid., B. 7 (a). As to claas 11. of the civil list referred to, see the 
Civil Wat Act, 1837 (1 Viot. c. 2), Schodulo. 

Civil List Act, 1901 (1 Edw. 7, c. 4), b. 7 (b). A register is to be kept by 
the Treasury of any allowances so uudorbikcn (ibid.). 

( A) Civil List Act, f90l (1 Edw. 7, o. 4), s. 9 (1); Civil List Act, 18.37 (1 Yiot. 
0 . 2), ss. 6, 6. These pensions are not to be granted as chargo.'ible on the sum 
poiu'for the civil list (Civil List Act, 1901 (1 I^w. 7, a 4), s. 9 (1). A list of die 
pensions grouted in each year ending tho 20tli June is to bo laid before Parlia* 
inent wimin thirty days of that date, if Parliomoat is then sitting, or, if not, 
then within thirty days of tho meeting of the nest Parliament (Civil List Aot, 
1837 (1 Tict. 0 . 2), 8. 6). 

(i) Civil List Act, 1^1 (1 Edw. 7, c. 4), s. 8. 

(k) Civil List Aot, 1837 (1 Yict. c. 2), s. 14. 

(A Ibid., B. 9 (2); Civil List Audit Aot, 1816 (56 Geo. 3, c. 46). 

(m) Civil List Audit Aot. 1816 (66 Geo. 3. o. 46), a. 8. The offloermi^ 
reoeifa sudi salary as Bis Majesty thinks fit, not exceeding £1,600. He may 
not be elected to, or'sit and vote in. Parliament (ibid.). 
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aeoonnts and vonohers of those departments according to instracf Ctaor. i. 
tions drawn up bj the Treasury, and to summon persons before ^it OMl 
him, require the production of books, accounts, and vouchers, and tdifc 
examine upon oath(n). 

A statement of the accounts, when made up, is to be delivered to 
the Commissioners of the Treasury, and an allowance by the 
latter, or any three of them-, and a sign manual warrant con¬ 
stitutes a full and final discharge upon the accounts (o). 

Sect. 6. — Crovm Private Estates. 

Sub-Seot. 1 .—Common Law Bv,U» Uthiing to Privaio Estates, 

592. At common law the general rule appears to be that the AppIicatioB 
prerogatives of the Crown extend to private estates vested in the 
Sovereign in his body natural, as they do to those vested in him in 

his body politic in right of the Crown (p), and that the former 
can on\j be dealt with subject to the same incidents and 
formalities in general as the.latter, the Sovereign being impressed, 
as it were, in his body natural with the qualities of his body 
politic (q). Thus, a grant of lands in the Duchy of Lancaster, 
which was held to bo vested in the Sovereign in his body natural 
separate from the Crown (r), was not void for the nonage of the 
Eing(s); and other rules relating to the prerogative have been 
held applicable to interests of the Crown in the Duchy (t). 

593. But in some cases xnivate estates vested in the Sovereign Bxcepti^ 
in his body natural are not affected with prerogative privileges. 

Thus, where land was vested in the Sovereign in his natural 
capacity under a grant by a subject to Henry YII. and the heirs 
male of his body begotten, he was bound by statute and took a foe 
tail estate per formam doni (a). 

Lands purchased before accession, or descending from collateral 
ancestors before or after accession, vest in the Sovereign in his 
natural capacity (6); but if not granted away or devised, they 
descend with the Crown upon the demise of the Sovereign and 
become vested in his successors in right of the Crown (c). 

Where lands in gavelkind descend to the Sovereign ancL his 

(n) Civil List Audit Act, 1816 (66 Geo. 3, o. 46), ss. 8,0,10. teraons convicted 
of ^ving false evidence beforo him ore to be guilty' of pcrjoiy {ibid., s. 11). 

M Lbiuf., 8. 12. 

(p) Case (if the Duchy of Lancaster (1561), Flowd. 212, 213, 222; D. v. York 
[Arehbishop) (1691), (^o. Elia. 240, 241; Alcock v. Cooite (1826), 5 Bing. MO, per 
HZST, 0.J., at pp. 331—334; Oo. Litt. 43 a, b; 4 Ca Inat. 209. 

(q) Case of the Duchy of Lancaster, supra, at p. 213 ; aee also Co. Litt. 43 a,b; 

WuUonr. DerUey (1562), Flowd. 223, 234; ece also Yol. YI., pp. 363, 364, ante. 

(r) See p. 218, ants. 

lel Ckus of the Duchy (^Laneaster, supra. 

(tj See p. 218, ante. Jnivate estates always passed by letters patent without 
livery and were not void for the nonage of the Slug (sea Chitty, Prerogativea 
of the Crown, p. 206). *• 

(a) WOEon v. Bemsy (15^), Flowd. 223 ; and see Gats of a Fine Mei by the 
Kina Tenant in Tail (1604), 7 Co. 1^. 32 a; see ^jbo YoL YJ., pp^ 364, 483, 

(2)1 Co. Litt. 15 b, note 4. 

(c) Chitty, Frerogativee of the Crown, p. 206; as# ilao p, 875, pot^ 
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brother, each takes a moiet;^; but on the demise of the Sovereign 
his moiety descends to his eldest son, and not to all the sons 
equally (d). 

SuB-SxoT. 2 .—Definition of Statutory Frivol EelcUee. 

594. With regard to real property, the private estates of the 
Crown, as statutorily defined, consist of such lands, hereditaments 
etc. of any tenure as are purchased out of moneys issued and 
applied for the use of the privy purse, or coming to the Crown in 
any manner from any ancestor or other persona not being Kings 
or Queens of the realm, or which, belonging to the Sovereign or 
any persons in trust for the Sovereign at the time of his or her 
accession, might have been legally deposed of by gift, sale, or 
devise (e). 

This definition was subsequently extended to such private estates 
of the King or Queen as become vested by gift, devise, or disposition 
made by such King or Queen in any person who at the time of 
vesting or afterwards may be or beqome King or Queen of the 
realm, unless a conti*ary intention is expressed in the gift, devise, 
or disposition (/). 

Sub-Sbot. 3 .—Ditpoiitiona of Frivaie Eataln. 

596. Private estates, as so defined, are exempted from the pro¬ 
visions and restrictions of the Acts restraining the alienation of 
Grown lands {g) and of the Civil List Acts Qi) and of any other 
Acts relating to real estate belonging to the Sovereign in right of 
the Crown (i). 

They may be disposed of (except lands in Scotland {h)) by sale, 
gift, or otherwise by any instrument under the royal sign manual 


(cQ Co. Litt 16 b. 

(ei Grown Friva^ Estate Act, 1800 (39 & 40 Goo. 3, c. 88} s. 1, as extended 
by the Crown Lands Act, 1823 (4 Qoo. 4, c. IS); Crown PriTato Estates Act, 
1862 (26 & 26 Viet. o. 37), s. 1. The latter Act was passed in order to put 
an end to doubts as to whether the provisions of the Crown Lands Act, 1702 

i l Ann. 0 .1: statL 1, o. 7, Buff.), resti’icting alienation had not been extended 
)y the Pensions Act, 1838 (1 & 2 Yict. o. 96), to private estates of the Crown 
(see ihepreamble to the Act). 

(/) Crown Itivate Estates Act, 1873 (36 & 37 Yict. o. 61), 8. 1. The 
extended definition applies only to the provisionB of the Crown Private Estates 
Acts, 1862 and 1873. The provisionB of the Crown Private Estate Act, 1800 
(39 A 40 Qeo. o. 88), apply only to* totates embraced by the narrower defini¬ 
tion. This distinotion must be borne in mind, notwithstanding the fact that the 
provisions of the Crown Private Estate Act, 1800 (39 & 40 Greo. 3, a 88), have 
been largely superseded by the Crown Private Estates Acts, 1862 (26 ft 26 Yict. 
0 . 37) and 1873 (36 ft^ 37 viot. c. 61). 

(y) /Fhe Acts speoially referred to are the Crown Lands Act, 1702 (1 Ann.' 
0 .1; stat. 1, 0 . f, BuflI.), and the statute 34 Geo. 8, o. 75; the latter Aot waa 
rop^ed by the Statute Law Bevision Aot, 1861 (24 ft 26 Yict. ,o. 101). See the 
(rown Private Estates A(^ 1862 (26 ft 26 Yict. o. 37), s. 2, and 1873 (36 ft 37 
Yict a 61), B. 1. I 

(h) The Civil List Act, 1760 (1 Qeo. 3, o. 1), is the Act referred to, but the 
azemptiun would extend by implication! to all subsequent Civil List Acts. 

(0 Crown Mvato EstatM Aote, 1862 (26 ft 26 Yiet. o. 37), s. 2, and 1873 
(36-ft 37 Yict 0 . 61), a 1. As to sim^ lands remaining undisposed of on 
&o demise of the Crown, see p. 276, pori. 

(A) Am to diaporitions Ol land in Scotland, see p. 276, poif. 
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attested by two or more witnesses, or by will or testamentary dis¬ 
position signed by the testator or testatrix, or by some other person 
m his or her presence and by his or her direction, in the presence of 
two witnesses, as freely in all respects as by an ordinary subject (1)« 
The will is to speak and take effect as it executed immediately 
before the death of the testator or testatrix unless the conkary 
appears (m). 

Where land forming part of the private estates of the Sovereign 
has been so devised by any testator dying after the Slst December, 
1883, to the heir, or to the person who shall be the heir, of the 
testator, the latter acquires the land as a devisee and not by descent. 

Where land forming part of the Crown private estates is limited 
by the Sovereign by any assurance as above after the Slst December, 
1888, to the person or heirs of the person assuring the same, the 
person so conveying acquires the land as a purchaser by virtue of 
Uie assurance, and is not to be considered to be entitled as of his 
former estate (n). 

596. Private estates in Scolland may be validly disposed of by 
inskument inter vivos, mortis causA, or by will, under the royal sign 
manual attested by two or more witnesses, sdthough not executed 
according to tho forms of the law of Scotland (o). 

697. Trustees of any real estate or interest therein *are to 
assure the same as the Sovereign directs under the sign manual 
attested by two or more witnesses (p). 

SuB-SscT. 4— Descent of Undia[Hmd-of Private Estates. 

598. Private estates undisposed of by grant, will, or otherwise 
under the Acts descend, on the demise of the Grown, as they would 
have done if the Acts had not been passed (q), and such lands as 

(2) Ciowu Private Estate Act, 1600 (39 & 40 Oeo. 3, o. 88), 8.4, as amended by 
the Grown Private Estates Act, 1862 (23 & 26 Yiot. c. 37), s. 6.'_ The Act of 
1800 required publication of the will and attestation by three witnesses; the 
Act of 1862 provides that the will is to be valid if ezecutM as stated above, but 
does not specifically direct attestation. 

(m) Grown Private Estates Act. 1862 (25 & 26 Yict. e. 37). s. 5. 

(n) Inheritance Act, 1833 (3 & 4 Will. 4, o. 106), s. 3, extended to Crown 
private estates by the Crown Private Estates Act, 1873 (36 & 37 Yict. o. 61), s. 2. 

(o) Crown Private Estates Act, 1862 (25 & 26 Viet o. 37), s. 6. If the instru¬ 
ment is mortis eausd it is to be valid if signed by mme other person in the 
presence of the grantee and by his or her mteefion in the presence of two or 
more witnesses, who are to eXmat the same (t&td.). 

(p) Grown Private Estate Act, 1800 (30 A 40 Geo. 3, o. 88), s. 4. The Acts 
relating to tiie conveyance of tiust estates by infants, idiots, and lunatics are 
to extend to such trustees {ibid,). The provisions of the Trustee Act, 1832 
(15 A 16 Yiot. 0 . 53) (see now me Trustee Act, 1893 (56 A 57 Yict. o. 53), 
s. 51, by which the Trustee Act, 1852 (16 A 16 Yiot. o. 55}, is repealed and 
replaced, except as to lunacy in Irelana), ate to apply to tnisteea of Crown 
private estates (except in Scotland) and of personal estate, and psooeedingB to 
obliiin the benefit <u tiie Act on behalf of me Grown are to be brought in the 
name ot the person or persona authorised in writing under the Ikm 
(Grown Private Estates Act, 1863 (25 A 26 Yiot. o. 37), a 10). As m tniatess 
of Crown priverie estates in Scotiand, see ibid., s. 11. 

lonu desoend with the Oown and become lands held /mv eoroius in the 
hands of the successor ^ p. 273, onti). 




ftsor.4. 

Qtim 

PrtTilM 

Eitatoi. 


Estates in 
Scotland. 


Assaranco b,v 
tmsteea 


Descent of 

private 

estates. 



276 


CONSTITDTIOKAL IiAW. 


SeoTi Cl 

Crown 

Fri/ate 

BBtates. 


Copyholds 
and lease¬ 
holds. 


are feo simple are subject to all the provisions and restriotioss 
of the recited Acts relating to Crown lands held in right of the 
Crown (r). 

Bus-Sect. d^Veeting Copyholds and Leaseholds in Trustees. 

599. Such private estates as are of copyhold, customary, or 
leasehold tenure in England, or such as are held feudally under a 
subject superior or in lease in Scotland («), are directed to be vested 
in a trustee or trustees appointed from time to time under the sign 
manual in trust for the Sovereign, and the trustees are to be 
deemed the true and only tenants of the same, so that no lord 
or lady of the manor or other person may be prejudiced thereby (t). 


Sub-Sect. 6 . —Suits Sdaiing to Private JEstaies, 

Legal 600. Suits by the Crown relating to Crown private estates not 

proceedings, vested in trustees, wherever situate, and proceedings by the Crown 
relating to any debt or claim respecting the privy purse or any 
private personal est.'ite subject to disposition by will, may be brought 
in the name or names of the person or persons appointed from time 
to time in writing under the sign manual (a); and all suits and 
actions respecting private estates at the suit of other parties may 
be sued and carried on by summons or process directed against the 
persons so appointed. This provision is not, however, to affect any 
rights and remedies competent to the Sovereign with regard to any 
private real or personal estate (6). 

Sub-Sect. 7. —Taxation of Private Estates. 

Tftxcs and 601. Crown private estates are subject to all rates, taxes, duties, 
rates. assessments, and impositions, parliamentary or parochial, in like 


(r) drown Private Estates Act, 1862 (25 & 26 Viet. c. 67), a. 7; drown IMvato 
Estate Act, 1800 (69 & 40 Qeo. S, o. 88), s. 5. The Acts recited are the drown 
lionds Act, 1702 (1 Ann. o. 1; stat. 1, c. 7, Euff.); the divil List Act, 1760 
(1 Geo. 6, a 1); and the statute 64 Geo. 3, o. 75, as to which see note h), 

J K 274, anie. It would seem, thoroforo, that the revenues of such undisposed-of 
00 simple lands fall under the provisions of the Givil List Acts and form part 
of the national revenues along with the other hereditary revenues. As to 
TindisTOsed-of personalty, see p. 277, post. 

(«) ^e Chown may legally hold private estates in Scotland under itself as 
superior, and the dominium utile of such estates does not become consolidated 
with the dominium directum, but remains senate and private estate distinct 
from the right of the,drown (see the drown JMvate Estates Act, 1862 (25 & 26 
Yiot. c. 37), s. 4, and’ the douveyandng (Scotland) Act, 1874 (67 & 68 Viet. 
0 . 94), s. 60). 

(ty drown Private Estates Act, 1662 (25 & 26 Yict. c. 37), ss. 3, 4; drown 
Private Estate’Act, 1800 (39 & 40 Qeo. 3, o. 88^, s. 2. It will be noticed that 
the vesting of customary and copyhold estates m trustees is only provided for 
by the di-own IMvate £»tate Act, 1800 (30 & 40 Geo. 3, o. 88), ana not by the 
Grown Private Estates Act, 1862 (25 & 26 Viet. o. 37), and that therefore the 
limited definition of “ wivate estatM ’* only applies (see note (/), p. 274, ante). 

(a) Crown Private Estates Act, 1862 (25 & 26 Viot. o. 37), s. 11; Grown 
Private Esta^ Act, 1873 (^ & 37 Yiot. c. 61). a. 3. The appointmrat is to 
continue during pleasure oxuy Itbid.). 

(b) drown Private Estates Act, 1862 (25 & 26 Yict. e. 37), i. 12; drown 
Private Estates Ao^ 1873 (36 & 37 Yiot. o. CU, s. 4. 
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manner aa the property of any subject, and (whilst the private 
estates are vested in the Sovereign or in any person in trust for 
the Sovereign) such rates, taxes, and other charges are to be ascer< 
tained, rated, assessed, or imposed as in the case of the prororty of 
a subject. Accounts of the rates, taxes, and charges are directed 
to be returned to the person exercising the office of Privy Purse, 
and are to be paid out of the privy purse and in no other manuer(c). 

SuB*SEOr. 6 .—Statutory Private Pereonaliy. 

602. All personal estate consisting of moneys which may be 
issued or applied for the use of the privy purse, or not approjuiated 
to any public service, or goods, chattels, or effects not coming to 
the Sovereign in right of the Grown, are to be deemed private 
estate and effects of the Sovereign, and subject to disposition by 
will, which, to be legally valid, must be in writing under the sign 
manual. Subject to such testamentary disposition, private per¬ 
sonalty is liable to all debts properly payable out of the privy 
purse, and subject thereto, and as far aa undisposed of, is to go, on 
the demise of the Crown, in the same manner as it would have 
done if the Crown Private Estate Act, 1800, had not been passed (d). 


’o) Crown Private Estates Act, 1862 (25 & 26 Yiot. o. .37), ss. 8, 9. 
Crown Frivato Estate Act, 1800 (89 & 40 Goo. 3, o. 68), s. 10. 
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Contempt of Court, Attachment, and Committal. 


For Inferior Courte • > •See title CovS'irx CouBTS ; Cottuts. 

Judgment Summonses • ■ „ Coxtntt Ooubts. 

Malinme Proceedings- • „ Mauczoxts Pboseodtiok. 

Pardon - . . . „ Constitutional Law. 


Part I.—Contempt of Court. 

Sect. l.~~De/inition. 

Kinds of 603. The contempts to be treated of herein are those of superior 
contempt. courts of record, represented for this purpose by the High Court of 
Justice (a). Contempt of court is either (1) criminal contempt, 
consisting in words or acts obstructing, or tending to obstruct, we 
administration of justice, or (2) contempt in procedure, consisting 
in disobedience to the judgments, orders, or other process of the 
court, and involvLjg a private injury (?;). 


Jnrlsdtetlon 
to panish 
criminal 
contempt. 


Sect. 2.— Criminal ConUmpU 
Sub-Seot. l.--/n General, 

604. Criminal contempt is a misdemeanour punishable by fine 
or imprisonment, or by order to give security for good behaviour (c). 

The superior courts have an inherent jurisdiction to punish 
criminal contempt by the summary process of attachment or 


(a) The principles by 'which the High Court is guided apply to other courts, 
which, nevertheleBS, aro regulated and limited by special statutory provisions as 
to contempts. See, e. 9 ., titles County Coukts; Courts. As to contem p t 
of the Crown or of Faiiiament, see titles Constitutional Law, Yol. Vt., 
pp. 378, 888; Fabliambnt. 

(b) See Se Bahama Tdands, [1898] A. C. 138; Seamtrd v. Paterson, [1897] 
1 Ch, 645, 0. A. '* Obstructing the administmtion of justice ” is used hero in a 
wide sense. Obstruction maybe caused by disturbing the judge or attempting 
to influence the jury, or by keeping back or perverting the testimony of 
witnesses, or by other method according to circumstances parte Ftmandea 
(1861), 30 L. J. ( 0 . F.) at p. 332). See also B. v. Faulkner (1885), 2 0. H. & B. 
at p. 530. The^ distinction between criminal contempt and oontonipt in pro¬ 
cedure appenrs in some oases to bo a narrow one ; e.g,, if a party to an action 
disobeys a prohibitory order, suoh disobedience, even though wilful, is con¬ 
tempt in procedure, whereas persons who aid and abet such disobedience, and 
ore not parties to the action, are guilty of criminal coutenmt. See p. 292, vosit. 
The true distinction seems to be that one offender is secung, though unoer a 
mistaken view, to enforce his rights, while the other is simply obstructing the 
couiTse of justice. See Q'Shea v. O'Shea and ParneU (1890), 15 F. D. 69, 0. A.; 
Beatvard v. Patereon, au/pra, at pp. 665, 668; Se Maria Annie Bamee (1888), 21 
Q. B. D. 236, at p. 238. As to contempt in prooedore involving misconduct* 
see p. 297, poet. 

(e) 1 Hawk. P. 0., 8th ed., chap. 6; 4 Bl. Com. 124—126. As to the power to 
line, see 2 Hawk. F. 0., 8th od., chap. 1, s. 16; 4 BL Com. 379, 360. As to 
security for good behaviour, see 1 Hawk. P. C., 8th ed., chap. 28; 4 Bl. Com. 
261, 262. 

[The references to Blaokstone in this Title are, throughout, to the first edition.] 

For a modem instance of security for good behaviour in a case of eontempt, 
see Skipworth'e Case (1873), L. B. 9 Q. B. 230, 241. 
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committal (<2) in cases where indictment or information is not oalou> 
lated to serve the ends of justice. The power to attach and commit, 
bein^ arbitrary and unlimited, is to be exercised with the greatest 
caution, and as the application of this remedy involves the with¬ 
drawal of the offence from the cogmsance of a jury, it is only 
to be resorted to where the administration of justice would be 
hampered by the delay involved in pursuing the ordinary criminal 
process (c). 

605. Criminal contempts are distinguished by the following 
characteristics:—No appeal lies from the order for committal or 


(d) As to the distinction between attaclimcut and committal, see note (»), 

E . w7, post. The origin of the summary jimsdiction in the common 
LV courts is obscure, but seems to have been foirndod upon the contempt 
inmlied in disregarding the King’s wrii^ Hoe 4 BL Com. 287; It. v. Ahaon 
(1765), Wilni. 243, at p. 254; judgment of Fj.etciij<:ii, J., in Tauffe y. Downn 
(decided in the Irish 0. F. in 181.'i}, at pp. 118—120 of the full report by John 
Hatohell referred to in 3 Moo. P. 0. 0. 3C, n. There is a copy m tlio Inner 
Temple Library. The Court of Chancery seems to have exercised the juris¬ 
diction by virtue of the prerogulivo delegated to the Chancellor (Spence’s 
Equity (1846), p. 354). 

(e) lie dements and Costa Jlka {RqmblM v. JSrIanger (1877), 46 L. J. (on.) 375, 
at p. 383, C. A.; It. v. Davies, [1906] 1 iC B. at p. 41; Skipworih's Case (1873), 
L. B. 9 Q. B. 230, 241; and see rowis v. JIuuter (1832), 2 L. J. (OH.) js.t p. 82. 
In It. V. Gray, [1900] 2 Q. B. 36, the suinmary proce«lure was adopted to 
punish Iho author of a scundlous attack upon tho presiding judge in u trial 
at the assizes, whore the trial had come to an end bofo*^ the publication 
took place. It has been argued that, as the publication could not offoct the 
result of the trial, indiotmout would have been the appropriate pro cedur e 
('* Contempt of Court and the Press,” Law Quarterly itovioWf Vm. XVI., 
p. 292), but it is to bo observed tliat tho publication appeared while the assizes 
wei-e ^uding. 

For proceedings by information for libelling judges or impeding the adminia- 
ti-ation of justice, see R. v. Mart and White (1808), 30 State Tr. 1131, 1193; 1 
Camp. 359; R. v. Watson (1788), 2 Tem Bep. 199.^ In a case of marrying a 
ward without leave, Lord Tuuhlow, thinking committal not eufUoiont^ puniw- 
meut, recommended on information (Sehreiber v. Lateward (1781), 2 Dick. 592, 
whore earlier cases are cited). Indictment was the proceduro adopted to punish 
an attempted rescue in court and iuterrnptiou of tho administration of justice 
Cr. V. Thanet (Earl) (1799), 27 State Tr. 822), and in recent times an attempt 
to obstruct the course of justice by newspaper commonts on pending 
aiminal proceedings was punished by tho same procedure (i?. v. Tihbits, [1902j 
1 K. B. 77, C. 0. E.). See also R. v. Lefroy (1873), L. B. 8 Q,. B. 134; R. v. 
Brofltnton County Court Judye, [1693] 2 ^ B. 195; and 2 Ilawk. P. 0., 
dhap. 25, a. 4; chap. 26, s. 1. See, however, tho doubt whether this 
offence is indictable expressed W Lindlbv and Lofbs, L.JJ., in dUhea v. 
O’Shea and PamsU (1890), 16 P. D. 59, at pp^ 64, 65; and compare B. v. Rogere 
(1702) 7 Mod. Bep. ‘iS. An assault upon a judj^ in the procuicts of tho court 
was made the subject of indictment (JZ. v. Dodwtll (1878), Times, 16th Maxeb, 
p. 11, col. 3). Where a remedy by civil action is available^ and no intor- 
toence with the course of justice is involved, the court will refuse to commit, 
leaving the party to 1^ ordinary legal remedy {Birch v. Wabh (1846), 10 L 

Eq. B. 03). '* Becourse ought nc. 

civil remedy, where there is any ot 

in A Marta XnnM ilovies (ISte), , 

toi oustomerB of a business of which the court hadf appointed n ^poeiver was 
pumshed by oommitt^ but it was said that if tiiere had been any doubt os to 
w njaaning of the oisoulor it might have been proper to leave the jiarties to 
their ordinaty legal remedy, so that the document might be submitted to a 
jury {Edmore v. Smith {Eo, 2} (1886), 36 Oh. D. at p.'4^ 0. A.}. 
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CoifTEHPT OF COUBT, ATTACHUENT, AND COMMITTAL. 

attachment (/); privilege is not allowed (g) ; the sheriff may break 
open an outer door in executing the process, and perhaps may 
execute it on Sunday (h ); the order of discharge from custody may 
be made conditional on the payment of costs (i). The prerogative 
of the Crown extends to the remission of a sentence for criminal 
contempt, but the Crown never interferes in the case of a contempt 
that is not criminal (A). 

606. As a general rule a party in contempt, i.e., against whom 
a writ of atta^ment has issued or an order for committal has been 
made (1), cannot make an application in the cause until he has 
purged his contempt, but this is subject to exceptions. Thus, a 
puty in contempt may apply to get rid of the contempt (m), or to 
discharge an order made without jurisdiction (n), or to resist or set 
aside for irregularity any proceedings subsequent to bis con¬ 
tempt (o). A party in contempt brought into court by a proceeding 
against him is entitled to be heard in his defence (p), and it seems 
that a plaintiff in contempt is entitled to prosecute his action if the 
defendant does not apply to stay thb proceedings (q). 


(/) O’Shea V. O'Shea and Famell (1690), 15 P. D. 59, 0. A.; and see p. 322, 
poet. 

i (g) See p. 320, post. 

h) See p. 318, post. And see title Sax .ivfs akd Baujffs. 
t) See p. 323, post. 

Ic) lie jffahama Islands, [1893] A. 0.138; Seward v. Paterson, [1897] 1 Ch. 545, 
at p. 550, 0. A.; Jtainy y. Sierra Leone {Justices) (1853), 8 Moo. P. G. 0.47; and 
see Phipps y. An^lesea {Lard) (1721), 1 P. Wms. 696, vnere it was held that con- 
triving^ the marriage of a vam of court without authority was not within the 
exception of “contempts" from a general act of pardon. The Sing’s pardon 
cannot be considered a le^ diachwge of an attachment for non-payment of 
oosts or non-peiformanc» m an award eto., for though, such attachment is cam^ 
on in the shape of a criminal process for a contempt of the court, yet it » in 
effect and subatantiaUy a civil remedy or execution for a priyate injury (Chitty, 
Prerogatiyes of the drown, 90). Por pardons, see also title CoNSTinmONAL 
Law, VoL VI., n. 404. 

(2) See DanieU, Chancery Practice, 6^ ed., 906. 

_(fiO Gilbert, Porum Bomnnum (Ilistory and ! 
vUi 


_ _ _ ,_ Practice of Chancery), 102; 

Vowm y. Tounft (1803), 9 Yes. 172; Anon. (l808), 15 Yes. 174; Wilson y. Bata 
(1938), 3 My. A Cr. at p. 201; Chuck y. Cremer (1846), 1 Coop temp, Oott. 
205 

(nt Cordon y. Cordon, [1904] P. 163, C. A. 

( 0 ) OhuxJc y. Cromer, supra, though the correctness of the prindple has 
been doubted {Cordon y. Gordon, supra, at p. 174). Where a decree was 
taken pro confesso tor want of answer, the party in contempt was entitled 
to notiM of the proceedings under it {King v. Bryant (1838), 3 My. & Or. 
101 ). 

(p) Wilson y. Bates, supra. 

ii) Bicketts y. Morning^ (1834), 7 Sim. 200; FV'Zion y. Bates, eupra, at p. 204 ,* 
Chmerton y.'Thomtu (1867), 36 Ii. J. (cu.) 593. And further, as to the dis¬ 
ability of a party hi contempt, see Gordon y. Cordon, supm; Chuck y. Cromer, 
supra, and the notes thereto, and Danidl, Chancery Practice, 7th. ed., 724—737. 
See also ils Langvoorthy (1887), IVmes, 8th August, p. 3, col. 4, C. A. ; where, how- 
eyer, no oontemitt had bMn adj ndioated. Befora the Judicature Acts tiiis doctrine 
applied only in the Court of Chancery and in the Diyoroe Court (aee GorsKn 
y. de Garston (sued as Odrstin) (1865), 34 L. J. (p. u. ft a) 45, and since those 
Acts, by whiw the ri^ of a party to attach hie opponent without aa order 
ol the court was abolished (B. 8. C., Old. 44, r. 2), the question has seldom been 
railed (erdet^oa. 
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SvB'Seot. 2.—(%n(nnj)( in Hn Face ef tAa Cwei , 

607. The power to fine and imprison for a contempt committed 
in the face of the court is a necessary incident to every court of 
jastioe(r). It is not from any exaggerated notion of the digni ty 
of individuals that insults to judges are not allowed, but because 
there is imposed upon the court the duty of preventing hrevi manu 
any attempt to interfere with the administration of justice (<). 

Contempt may be shown either by language or manner. Language 
which might be peiiectly proper if uttered in a temperate manner 
may be grossly improper if uttered in a different manner (a). 

608. A witness who refuses to be sworn or, being sworn, refuses 
to answer, or who prevaricates, or who remains in court after the 
witnesses have been ordered out of court, is guilty of contempt, and 
may be fined and imprisoned (6). If a witness declines to answer 
on the ground that he may criminate himself, the court must 
be satisfied that there is reasonable ground for him to appre¬ 
hend danger (c). The court has declined to commit a witness for 
refusing to answer when his expenses had not been paid (d). 

609. Misconduct in the presence of a judge at chambers or in 
the precincts of the court is a contempt (e). It is not necessary 
that the contempt should be in court, or that it should be a conibmpt 


(r) S. ▼. Almon (1766), Wilm. at p. 254. Soo also 2 Hawk. F. 0. chap. 1, a. 15; 
chnp. 22, B. 36 ; J?. t. Lefrwj (1873), L. B. 8 Q. B. 134. 

(a) Be Johneon (1887), 20 Q. B. I). 68, 0. A., per Bowsir, L.J., at p. 74. The 
following am instanoeB of contonij^t in the face of the court: insulting and 
blasphemous remarks during a tnal (B. v. Davisoa (1821), 4 B. & Aid. 329); 
open interruption of proceedings (B. t. Stone (1796), 6 Term Bep. at p. 530; Be 
Bruce (1828), Sanders, Chancery Orders, 736; Foe y. Wheailetf (1893), cited in 
Oswald on Contempt, 2nd ed. at p. 31); seudng a document tn manibua eun'ce 
and carrying it away in defiance of the court (IVatt t. Ligertwood (1874), L. B. 
2 So. & Diy. 361; and see Sutherland y. Sutherland fl893), Tima, 19th April, 
p. 13, ool. 3): a prisoner who hod been acquitted threatening his feUow-prisoner 
in the dock for '* (flitting on him " {CraacU^'e Oaee (187^, Timea, 18th March, 

S , 8, ool. 3); flinging an egg at the judge in court (Be Cfo^-ave 0877), Seton, 
ud^ents and Orders, 6th ed., 465); saying of an observation By the judges 
“ That is a most mijust remark’* (R. y. Jordan (18881, 36 W. B. 707, 0. A.}; 
a bajcrister becoming pcurfy to a fmud and conduotmg his case so as intentionally 
to mislead the court (Linwood y. Andrew* and JIfoors (1888), 58 L. T. 612). As 
to the obsolete punishment of cutting off tho right hand for striking in oourt, 
see B. y. Tharud (JElari) (1799), 27 State Tr. 621; Davie' Case (1461), 2 Dyer, 
188 h; Waller*e Oaee (1634), Oar. 373; 3 Go. Just. 140—142. 

(a) Carue WBeon'e Veue (1845), 7 Q. B. 984. 

(5) 2 Hawk, F. (X obap. 22, e. 85; 4 Bl. Com. 284; Sennegal y. Evanee 
(1806), 12 Yee. 201 (refusing to be sworn); Fa parte Femandea (1861), 10 0. B. 
(w. B.) 3 (lefumng to answe^; and seeffe Maria Annie Daviee (1888), 21 Q. B. D. 
at p. 288; ChamUr y. Home (1842), 2 Mood, ft B. 423 (remaining in court 
after witnesses ordered out). As to the iailnee of a witncM to attend upon a 
BubponuL see p. 803, poet. As to witnesses, generally, see title BnoBHOB. 

(g S, y. (lwl)t 1 B. ft S. 811; Be B^puddet Fa parte Beptudde (1882). 
20 (kp. 294,0. A. V 

(A Be Working Men'e Mutual Society (1882), 21 Ch. D. 881. 

(«) ff. y. Almon (1766), Wihn. at p. 265; Fa parte Bwrvcm (180$), S Yes. 
686; B.y. Wigley (1836), 7 0. ft F. 4; Re Johneon, supra. See also Us parts 
Wilton (1842), 1 DowL (Jr. s.) 806; Kirby y. WOb (1887), 8 T. L. B. 768. 
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of a jadge sitting in court; it must be a contemptuous interierenee 
with judicial proceedings in which the judge is acting as a judicial 
officer (/). 

It seems that a judge has no power to make an order at chambers 
committing a person for contempt done in his presence, the proper 
course being to bring the matter before the court (g). 

Upon an examination before a registrar or officer of the court in 
the winding up of a company or before a registrar in bankruptcy, if 
a witness refuses to answer, the fact is reported to the judge, and 
thereupon the witness may bo dealt with in the some manner as if 
he had made default in answering before the judge (h). If a person 
summoned to attend before an examiner refuses to be sworn or to 
answer, an order for him to be sworn or to answer must be obtained, 
and upon his failure to comply he can bo attached (i). 


Sui»-Sbct. 3 .—SjKechea or Writings tending to defeat fie Ends of Jvuiica. 

610. The issuing of attachments by the supreme courts of 
justice for contempts out of court is founded upon the same 
immemorial usage as supports the whole fabric of the common 
law (ft). 

Contempt by speech or writing may be by scandalising the court 
itself, or by abusing parties to actions, or by prejudicing man¬ 
kind in favour of or against a party before the cause is heard Q). 
Any act done or w'riling publishod which is calculated to bring a 
court or a judge into contempt, or to lower his authority, or to 
interfere with the due course of justice or the lawful process of the 
court, is a contempt of court (m). 

611. Scandalous attacks upon judges are punished by attach¬ 
ment or committal upon the principle that they are, as against 
the public, not the judge, an obstruction to public justice; and 
a libel on a judge, in order to constitute it a contempt of 
court, must be calculated to cause such an obstruction (n). The 
punishment is inflicted, not for the purpose of protecting either the 


, (/) Re Johuon (1887), 20 Q. ]). 1). C8, C. A.,per Lord Erhbb, M.B., at p. 71. 

(o) Re Johnson, supra, at pp. 73, 74 ; lie Tyrone Eiedion Petition (1873), 71. B. 
0. X. 242. 


(ft) Oompanies(Winding-up) Buies, 1903, r 75; Bai.kruptoy Buies, 1886, r. 88. 

(0 See iL S. 0., Ord. 37, r. 13. 

(ft) R. T. Alman (1705), Wilm. 243, at p. 254; and see 4 Bl. Com. 285. This ease 
has been cited and approved in numerous kter oases, and tho statement in the 
text sooms to bo’ fully established os law. It is clear, however, that in early 
times some femns of contempt out ol court wore punished, not by summary 
process, but in the., ordinary course of law. See Law Quarterly Beview, 
Vol. XXIV., pp. 184, 266. 

(1) There cannot he anything of greater consequence than to keep the streams 
of justice dear and pure, that parties may proceed with safety both to themselves 
ana to their oharaoteis, per Lord HAunwiCKX, L.C., in Re Read and ffuggonson 
(1742), 2 Atk. 469; and see Cann v. Qann (1754), 2 Yes. Sen. 520; Re Amerkom 
Exchange in Europe, American Eseehange in Eurwer. QiUig (168d), 58 L. J. (oB.) 
706. 


(m) R. V. Gray, [1900] 2 Q. B. 36, per Lord Bussbix, C.J., at p. 40. 

(n) Re Bahama leVsnm, [1893] A. 0.138, per Bowxn, L.I., at p. 148, P. 0.; 
ana see at p. 149. See also A. v. Qray, supra. 
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court ad a whole or the individual judges of the court from a repeti¬ 
tion of the attack, but of protectioig the public, and especially those 
who either voluntarily or by compulsion are subject to the jurisdio- 
uon of the court, from the mischief they will incur if the authority 
of the tribunal be undermined or impaired (o). 

61d. Every private communication to a judge for the purpose 
of influmicing his decision upon a pending matter, and whether or 
not accompanied by the offer of a bribe or by personal abuse, is a 
contempt of court as tending to interfere with the course 
of justice (p). 

613. Speeches or writings misrepresenting the proceedings of 
the court or prejudicing the public for or against a party are 
contempts. Nothing is more incumbent upon courts of justice 
than to preserve them proceedings from being misrepresented, nor 
is there anything of more pernicious consequence than to prejudice 
the minds of the public against persons concerned as parties in 
causes before the cause is finally.heard (q). The effect of such mis¬ 
representations may be not only to deter persons from coming 
forward to give evidence on one side, but to induce witnesses to give 
evidence on the other side alone (r), or to prejudice the minds of 
jurors («). 

A mere libel on the parties, not amounting to an interference 
with the course of justice, is not contempt of court (t), and in such 
a case the parties will be left to protect themselves by an action, 
though where a libel was held to be an interference with justice a fine 
for the contempt was imposed while an action for libel was pending (a). 

Comments on pending proceedings, if emanating from the parties 
or their solicitors, arc generally a more serious contempt than 
those coming from independent sources (b). 


(o) Soo B. V. Davits, [lp06] 1 K. B. at p. 40. It has been said that when a 
trial has taken place the judge is given over to criticism, and that committals for 
contempt bv scandalising the court itself have become obsolete in this country 
(per Lord MOKOIS, McLeods.8t. Auhyn, [1899] A. 0. 549, at p. 561, P. OA, but 
this statement seems to go too far. See H, y. Qray, [1900] 2 Q. B. 36. 



(1748), 2 
. M.4B. 

625 1 Leehmere tlharlion's Case (1836), 2 JtCy. & Cr. at p. 8^9 ; Be Di/ee Somlre 
(1849), 1 Mac. & Q. 110, at p. 122. 

( 2 ) Per Jjord Hakdwioicb, L.O., Be Bead and Bngyonson (1742), 2 Atk. 469. 

(rj Per Lord Lavodalb, M.R., LUtler v. Thompson (1839), 2 Beav. 129; and 
see Felkin v. IferbeH {Lord) (1864), 33 L. J. (cn.) 294; B. v. Gossip (1909), 
Timet, 18th Febnury, p. 0, col. 3. 

S SkipumrtVe Cate (1873), L. B. 9 Q. B. 230; B. v. iVeekf (1909), Timet, 
January, p. 8, col. 1; B. v. Oatslp, tnpra. 

(() Be Bead and Hug^onson, turn ra; BircAv. Walsh (1846), 10 1. £q. B. 93. 
The authorities are reviewed in we latter ease. 

(a) Corkery v. Hickson (1876), 10 I. B. 0. L. 174. 

{by St TngUs (1740), Sanders, Chancery Orders, 552 ; BmWt v. Bond (1846), 13 
li. ft W. 594 : Daw v.(i868),L.B. 7 Eq. 49; Tiehhomey. TicAhome (1870), 
89 L. J. (OH.) atp. 403 ; Vernon y. Vernon (1870), 40 L. J. (oH.) 113 ; B. v. 
Bamardo 11892), TVtnee, 29tb Novwnbor, p. 13, ool. 2 ; VorkikimPrwident Attur- 


aitee Go, y. QSoeri 
LUter (1396), 11 T. 


Bnpreme OourtPcaotioe, 1909, at ^ 607. 


11T. X.. B. at p. 144; lUdey Lobal Boatd y. Otwald 


I. B. 176; Magrmt v. Plwnbtrt' Go, (1899), died in Yearly 


SaiaRi 1. 

OtfalBil 

OuKtottit. 
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Contempt of Court, Attachment, and Gommutal. 


Biot. S. 
Orfaninal 
Contanttt. 


Kewipapar 

articlei. 


Although as a rule it is of the essenoe of the offence that the 
proceedings should be pending when the comments are published (c), 
it has been held a contempt to publish comments on a trial which’ 
has ended in the disagreement of the jury, rendering a new trial 
probable (d), or to publish comments after a magisterial inquiry 
and before the trial (e). The question in all cases of comment on 
pending proceedings is not whether the publication does interfere, 
but whether it tends to interfere, with the due course of justice (/). 
On the same principle it is a contempt to make a speech tending 
to influence the result of a pending trial, whether civil or 
criminal (g), or to deliver a sermon with the same tendency (h). 

614. It is a contempt to publish an article in a newspaper 
commenting on the proceedings in a pending criminal prosecu< 
tion or civil action (i). In sucii cases the mischievous tendency 
of a trial by the newspapers when a trial by one of the regular 
tribunals of the country is going on is to be considered (k). On 
the other hand, the summary jurisdiction ought only to be exer¬ 
cised when it is probable that the publication will substantially 
interfere with a fair trial (1). 


(c) See I*uredl r. McNamara (IfiOU), dte>l in the Moinoirs of Sir Samuel 
Komillv, Vol. II., p. 166; H, v. uDogherty (1848), fl Cox, 0. 0.348 ; MeiAfv v. 
Qomod (1874), 30 Tj. T. 264; lie Ledger (1888), 52 J. P. 328 ; Re De Soma 
(1888), 2'imea, 3rd Dooember, p. 3, col. 3 ; Kelly Jk Co. v. Pole (1895), 11 T. L. U. 
405 ; and see R. v. Cray, [1000] 2 Q. B. 36, and note (e), on;^ 281, ante. 

(<2) Re Laboitchere, Ex parie Volimhm Co., Ltd. (1901), 17 T. Tj. it 578 ; R. v. 
Freeman's Journal, [1902] 21. K. 82; and see B* Martindale, [1894] 3 Oh. 193, 
at p. 200. 

(e) R. V. ParTu, [1903] 2 K. B. 432. 

(/) Hunt V. Clarlte (1889), 58 L. J. (q. b.) (O. A.) nt p. 492 ; Re Pall MaU 
Oazeke (1894), 11 T. L. B. 122 ; Grimwade t. Chejne Rank (1897), 13 T. L. B. 
805 ; R. V. Rolan, n907] 2 I. K. 260. 

(g) Onslow's ana WAalley's Case (1873), L. B. 9 Q. fi. 210 ; Skipworth's Case 
(1873), L. B. 9 Q. B. 230; JFatt v. Maseim^Weston EUelrie Co. (1888), 5 T. L. B. 
mO; B. ▼. Gossip (1909), Times, 18th February, p. 6, col 3. But where the 
possibility that a s^ch might influence the jurors on a second trial was con¬ 
sidered remote, and the Attomey-Goneral boa refused to prosecute, attachment 
was refused (R. v. Rolan, supraj. 

, (A) Re South Meath Election Petition (1892), 30 L. B. Ir. 659; and see' ATocietf 
V. Iteme Bay Commissioners (1876), 24 W. B. 845. 

(t) For instances in connection wittToriininal prosecutions, see R, r. Parnell 
(1880), 14 Cox, 0. 0. 474 ; R. v. Armsirong (189S), Times, 9th May, p. 8, col. 4; 
Re Stead, R. v. Bat/our (1895). 11 T. L. B. 492; R. y. mbits, [1902] 1KB. 
77, 0. 0. B.; R. r. Parke, s^tra; R. y. Raviee, [1906] 1 K B. 32; R. y. 
SaUamley (1908), 19th December; ibid. (190^, 19th January. For 

instasoes in connection with-eiTil proceedings, see Re Orewn Bank, Be (TMcdUy 
(1890), 44 Oh. D.. <49 (disapprovea of in R. y. Payne, [1896] 1 Q. B. 577, and 
Bb Ifew Gold Coast Exploration Co., [1901] 1 Oh. 860); its Robbins, Ex parte 
Green (1891), 7 X. L. B. 411; Re Montgomery SleeUon iWft'm (1892), 9 T. L. B, 
93; Btrminaham Viaegay Brewery Co, y. Jttenry (1894), 10 T. D. B. 686; Re 
Fitunee f7nM>n(1805), 11T. L. B. 167; y. Re RetMurg (1895), 11T. L B. 

818; Be Thamae Eo^Sdbituon, Herring V. FritfsA and Foreign Mesriw Tneuranee 
Cb. (1895), 11 T. L. Bt 845; Re Johnson and JtfiKcAeN, Wilson v. OoUison (1895), 
11 T. L. B. 876; EoaWt v. Foggs (1696), 12 T. L. B. 6; Grimindis v. Cksgae 
Bank, supra; Greenwood T. Leather-shod Wheel Go. (1898), 14 T. L. B. 241, 
j^) R. y. Parke, siatra,. at p. 436; Birmingham Vinegar Brewery Co. v. Eenry, 
m^ra; Re Finanee Union, eupra. 

^ Per yTsaQxa,J,,Ee Finanee Union, eupra; Re Robert Broum(1902)^ 3Hme$, 
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The court diseonrajges applications for attachment or eommittal 
yth^ the contempt is slight (m), or vrhere the applicant does not Oriadatl 
serionsly press for attachment or committal, but only asks for Co ntest pt. 
costs («). 

615. Many cases of comment on pending proceedings inyolve Baflcotfoni 
reflections on the parties, a form of contempt which the court will ^ puties. 
interfere to prevent or punish by summary process (o), but the 
court refused to interfere where such comments were made at an 
early stage of the proceedings, and were therefore less calculated to 
interfere with the coarse of justice (p). 

Misrepresentations in a circular issued to shareholders with 
intent to mislead the court on a winding-up petition are punishable 
by committal ( 9 ). 

It is a contempt to publish copies of the pleadings or evidence 
in a cause, while proceedings are pending (r), or to publish a report 


Tth November. In the latter case it vaa assumed that attachment was the only 
available process; but an injunction might have been granted; see p. 308, pott. 
See also m Ehrmann (1909), Timet, 18th February, p. 6, coh 4. 

(m) Pouiia t. Hantear (1832), 2 L. J. (oH.) 31; Matthtm v. Smith (1844), S 
llare, 331; Be Otmerol Exchange Bank (i866X 12 Jur. (n. 8.) 463 ; Be Condon 
Flour Co. (1868), 16 W. E. 474; Femoa v. Femon (1870), 40 L. J. (on.) 118; 
Buenos Ayres Oat Co. v. Wilde (1880), 29 W. B. 43; Hunt v. Clarke (1889), 38 
L. J. (q. b.) 490,0. A.; M^oj^tan Music Jlall v. Lake (1889), 38 L. J. (OK.) 
‘313; Laurena v. Anktry (1891), 91L. T. Jo. 230 ; BeBoMester Election Petition 
(1892), Timet, 9th December, p. 14, col. 2; Be Evening Newt and Post, ibid.; 
Be Pontefract Election Petition (1893), 9 T. L B. 430 ; Be Mdrtindale, [18941JB 
Gh. 193; Be Certain Newipaperi, Duncan v. Sparling (1894), 10 T. L. B. 333 ; Ex 
varte Potter (1894), Times, 3th February, p. 3, coL 3; Be E. Wilton Qatet and 
the London Congregational Union and the East London Puhliihing Company and 
the Case of B. v. Mead, a Metropolitan Boliee Magistrate (1893), 11T. L. ^ 204; 
Kdly A Co. V. Pde (189^, 11T. L. E.403 ; FitMenyr, 8toeeKng{169S), 11T.L.B. 
" T. Payne, [1896] 1 Q. B. 377; Fairdough v. Manehest^ Ship Caned Co. 
iT. L.: ' ‘ - -- - -- - 


334; B. V. 
(1896), 13 


B. 36, 0. A.; Be Ilooley, Ex parte Uoeley (1899), 79 L. T. 706; 


uimei 

237; 


Shaw T. Indiarubler Mexico, Ltd. (1900), 44 SoL Jo. 293; Be New Odd Coast 
Exploration Co., [1901] 1 Ch. 860; Phillips v. Hess (1902), 18 T. L. B. 400; Be 
Toumshend {Marquis) “(lOOd), 22 T. L. B. 341, 0. A.; v. Daily Mail (1^7), 
Timw, 13th January, p. 3, col. 2. 

n) Plating Go, v. Farguharson (1881), 17 Oh. D. 49, 0. A. 

Be Bead and Huggonaon (1742), 2 Atk. 469; Ex parte Jonee (1806), 13 Yea. 
. . Littler v. Tkempton (1839), 2 Beav. 129; Paraguay {RepubHdt v. Lynch, 
n872] W. N. 48; Pdare v. Bradlaugh (1888), 4 T. L. B. 414; J.«P, v. 
Ohadiviek, [1894] 1 Oh. 347 ; Buesdl v. Buatdl (1894), 11 T. L. B. 38; Be Stead, 
B. V. Balfour (1895), 11T. L. B. 402. A thoatiioaLezmbition of the inoidentsof an 
alleged murder while the accused was awaiting his trial was held to be an offence 
BgauLst public instice {B. v. WiSiame and Bmney (1623), 2 Is. J. (o. a) (K. B.) 
30), hnt the euibition of amodel of a prisoner awaiting bis trial for muram was 
hrid not to amount to contempt (B. v. Oilham (1828), 1 Mood. & M. 165). 

(p) ^ parte The BtandardXlWft), Timee, 28th January, p. 13^ col. 3, cited in 
a. V. D^, ri907f 21. B. 260, 297. 

nmtu Parsonage ds Co., [19011 2 Oh. 424. 

.A. A . m Ip ^ M A.A Ve^JI 

a imet for 
to defen- 


(hue, dted in Be ffeM and Huggonson, su 
,. Oann v. Conn (1734), 2 Yes, Sent 620 (advertiiemeint^ 

_I answer); Ticihhoms v. Mod^, TUhhortse v. Tt^kome (1887), L.'B. 7 Eq, 

36, n. (abstract of afOdavits); Be Cheltenham and BwatuM BaUway Carriage and 



Wagon Co. (1869), D. B. '6 Eq. 380 (petition to wind up); Be Atnerkan 
Eteutamge in Eurcpe, Amsrioan Exchange m Eunqse t. <?»llfp(l860), 68 Zb J.(asQ 
706 (exaaninat^ of witness by liquidator); Bosoden r. mte^ (ISTTh 46 Ii. ^ 
(flB.) 414; and Be T. P. (f Connor, Cheaskire v. B^ttfs^ISM), 12 X. L. B. 291 
(statement of daim). 
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CoNi'EHPT OF Court, Attachiibnt, and Committal. 


Bbot. s. 

Criminal 

Contempt, 


Obstructing 
oflScen of the 
court. 


Process 

serren. 


of or comments upon proceedings which the court has directed to 
be held in private (s), W the bare result of the proceedings maj be 
published (t). 

It is not a contempt to publish the proceedings at a magisterial 
inquiry or a coroner's inquest (a), nor to issue a bond fide advertise¬ 
ment offering a reward for evidence in a pending action (&), or to 
solicit subscriptions towards the expenses of an appeal in a matter 
affecting the members of a trade generally (c) ; but vilifying a par^ 
under cover of an advertisement for evidence is punishable as a 
contempt {d). 

Sub-Sect. 4 .—Ohairvdiitg Pvraona ojftciaUy cotmeded with the Court or 

Proceedinga{c). 

616. Contempt by obstructing an ofiicer of the court is 
punished, not for the purpose of vindicating the dignity of the 
court or the person of the o£Qcer, but to prevent undue inter¬ 
ference with the administration of justice (/). 

Disturbing the proceedings before an officer of the court is a 
contempt of the court whose officer he iB(^}, and so also is an 
attempt by threat or otherwise to Induce an officer of the court to 
depart from the course of his duty di). 

617. Obstructing a process server in the execution of his duty 
is, generally speaking, a contempt of court (i), but slight obstruction 

(s) Jl. V. dement (1821), 4 B. & Aid. 218 ; Re Martindule, [1694] 3 Ch. 198. 
The Hich Court lias an iiiliurcut jurisdiction to hear a case in otmerA when it is 
i-oasouobly clear that justice cannot bo done otherwise (Andrew v. Raeburn (1874), 
9 Oh. App. S22; Mellorv. Thompson (1885), 31 Ch. D. 55, 0. A.; Bo^iaohe Aniltn 
und Soda Fabnk v. Levinstein (1883), 21 Ch. D. 156; Mulan t. Young (1^0), 6 
T. L. XL 38; Ogle v. Brandling (1831), 2 Buss. & M. 688; D. t. D., D, v, 
J). and a., [1903] P. 144). 

fl) Re Martindule, supra} Laurence t. Amberg (1891), 91 L. T. Jo. 230. 

(a) See R. ▼. Parke, [1903] 2 K. B. at p. 438, and cases there cited; and see 
note to R. y. Fisher (1811), 11 B. B. at p. 799. 

(^ Plating Co. y. FarguJiaraon (1881), 17 Ch. D. 49, C. A., diaapproying of 
Poof y. Sacheverel (1720), 1 P. Wins. 675, where each an odrertisement was held 
to be a contempt. 

(e) Plating Co. y. Farguharson, supra, 

(a) Jlroiribb y. Brodnbb (1686), 11 P. D. 66; BuUer y, BuRer (1888), 13 P. D. 
73; and see Re Cornish, Staffs. (Oil (1893), 0 T. L. B. 196. 

(e) As to obstructing a judge, see pp. 283, 281, ante, 

{/) Hdmore y. Smith (No. 2) (1886), 85 Oh. 1). 449, 0. A., at p. 465; Re 
Johnam (1887), 20 Q.-B. D. 68, at pp. 73—75, C. A. 

See Re Johnson, svpra^ and ireiveh y, French (1824), 1 Hog. 138, where the 
oanier authorities are discussed. 

) Lechmerf Oharttodt Case (1836), 2 My. & Or. 316; and see p. 284, ante. 

See the following Chwceiy oases :—Van y. iVtee (1743), Dick. 91; 

iuma y. Johns (1773^ 2 Dick. 477, and see 1 Mer. 803, n. (the process server 
mode to eat the wnt); ^ parte Page (1610), 17 Ves. 69; Elliot v. Malmamck 
(1816), 1 Mer. 302; Emery y. Boweti (1836), 6 L. J. (on.) .349; Price y. Hutchison 
(i860}, li. B. 9 Eq. 584. Ord. 42, r.. 2, of the Consolidated Ohanoery Orders, 
i860, foaking the use of violent or abusive language to a pre^s server puni^- 
able by committal, was annulled by & S. 0. 1883, PreHminarv Order and 
Appendix 0, and no cact'espondiug rue ia substituted. See the foUowing cases 
at common law : — Anon. (1710), 1 Salk. 84 ; R.y. Jonss (1732), 1 Stra. 185; 
E. y. Jermy (1162), Say. 47; R, v. Kendrick (1754), Say. 114; Whitworth y. 
Duncan (169.3), Times, 14th January, p. 11, coL 3; Letvis r. Owen, [1894] 1 
Q. B. 102 ; and see Begulae ^in. 17 Geo. 3. 
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not ftotually preventing service of the process will not be so 
regarded (A;). ^ The governor of a prison is not jnstilied in refusing 
access to a prisoner for the purpose of serving process upon him (0, 
and a role nisi for attachment was granted ebgainst the keeper of a 
lunatic .as^lum^ for refusing access to an inmate for the purpose of 
serving him with a writ (m). 

618. The court will protect its officers while discharging their 
duties; thus a solicitor who assaults and intimidates the opposing 
solicitor in passing from the judge’s chambers to the outer door of 
the courts may be punished by committal (n), but an assault com¬ 
mitted by one solicitor on another in the office of the former, upon 
an inspection of documents in an action, will probably not amount 
to a contempt (o). 

619. Interference with or disturbance of a receiver appointed 
by the court is a contempt; and the fact that the order appointing 
him was improperly procured is no justification for such interference 
or disturbance, for application can be made to the court to test the 
validity of the order (p). Disturbance of a receiver may be caused 
in various ways, e.g. by bringing an action of ejectment against 
him without leave of the court that appointed him {q); by taking 
forcible possession of estates, of the rents and profits of which a 
receiver has been appointed (r); obtaining the appointment of 
sequestrators of the profits of a living of which a receiver has 
been appointed previously (s) ; by levying an execution upon 
partnership assets in the possession of a receiver (t); by a bill of 
sole holder tolling forcible possession of chattels in a receiver’s 
possession (a) ; and by interfering in the management of a business 
m the hands of a receiver—(1) by taking the management out of his 
hands (b) ; (2) by sending circulars to the customers of the 
business (c); (8) by inducing employees to leave the business and 
take employment in a competing business (d). 

620. A liquidator in the winding-up of a company by the court 
is in the same position as a receiver appointed by the courl;, and it 


(k) Oileiv. Vernon {lT2b), 1 Barn. (ic. o.) 56; Aduma v. Hughes (1819), ^ 
Brod. dbBing. 24 ; Myers v. fVtlb (1820), 4 Moore (o. P.), 147 ; Weeks y. Whiteley 
(1835), 1 nar. & W. 218. 

(A Dansori y. te Oapelain (1852), 7 Exch. 667. The ordinary cotirse is to apply 
to me Prison Oommiesioners in the first instuuoo for pemissiun for an interview 
with the prisoner for the purpose of effecting service. 

(m) Z)eniaon V. //ar(finy(1867), 15 W.B.846; butseeB. 8.0.1883, Ord. 6, r. 5, 

(n) Se Johnson (1887), 20 a B. D. 68, 0. A. 

(o) Be Olemmts (1877), 46 L. J. (oh.) 375, 0. A. 

(o) BusaeU v. East Anglian Bail, Co. (1850), 3 Mao. & Q-. 104, 

( 9 ) Angel y. Smith (1804), 9 Yes. 335; Be Battersby'e Estate (1892), 31 
L. B. It. 73. 

i 'r) Broad y. Wickham (1831), 4 Sim. 511. 
s) Hawkins v. Oalheradt (185'^, 1 Drew. 12. 
f) Lane v. Sknvs (1862), 8 Giff. 629. 
a) Be Mtadi E» forte Oodirane (1875), L. B. 20 Eq. 282. 
h) Ea parte Hayward (1881), 45 "L. T. 826, 0. A. 

ej Hehmorey. Smith (Na S) (1886), 35 Ch. D. 449, (X A. 

Bioon y. Duam, [•1904] 1 Oh. 161. In this case an jujunothm Whs granted 
to restrain the intof erence. 


SaoT. S. 

CiiBtlui 

Gontempi 


Bollcltois. 


Receivers. 


Lionldatots 
and seques* 
tiaton. 
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Scot, 2, Jg a contempt to interfere in any yraj with his possession of the 
Criminal assets without the leave of the court (e). 

Contemnt. It is also a contempt to interfere with the possession of 
sequestrators (/). 

Bherift. 621. If a sheriff returns that a person arrested or goods seized 

or possession of lands delivered by him by virtue of a writ are 
rescued or violently taken from him, the court may grant an 
attachment against the rescuers (jr). 

Where upon interference with a sheriff there were faults on both 
sides, attachment was refused (h), and where the evidence was 
conflicting the court left tlie sheriff’s officer to bring an action for 
assault (i). 

A sheriff may arrest and commit to prison any person who 
resists the execution of a writ (j). 

It is contempt to move a ship in the custody of the marshal of 
the Admiralty Division (A). 

PriTilcge. 622. The privilege from arrest formerly enjoyed by officers of 
the court is seldom applicable in the present state of the law, for 
it appears that privilege cannot be claimed in cases of criminal 
contempt or of contempt in procedure accompanied by misconduct, 
and it is only in such cases of contempt that imprisonment is 
inflicted (f). 

Witnesses. 623. It is a contempt to keep a witness out of the way to avoid 
service of a subposna (m); to intimidate a witness or a person likely 
to be called as a witness (n); to arrest a witness while attending 
the court to give evidence (o); to endeavour to influence a witness 


(e ) iZe Ilenrtf Found, Son A lluichina (1880), 42 Oh. D. 402, 0. A .; Oompanios 
(winding-up) Eulos, 1003, r. 78. 

(/) Felham (Lord) v. Newautle (Ducheta) {ni2), 3 Swan. 289, n.; Angel v. 
Smith (1804), 9 Vea. 33d. 

(a) 2 Hawk. P. 0., 8th ed., ohap. 22, s. 34; Lacon v. J)e Oroat (1693), 10 
T. L. B. 24 ; Re Higg'a Morigam, voddard v. Higg, [1894] W. N. 73; Oo^ * 
V. Aaprey (1863), 32 L. J. (q. b.) 209. A return of a rescue wasatlaw eqoiVa. 
lent to a oonTiobon and coudusive in the prooeodine in which it was made as to 
the truth of the facts returned, but in the Oourt of Chancery it was considered 
only as a ground for attaching the party and bringing liim before the oonurt to 
dhswer the charge (Blatkwdl y. Tpilow (1833), 2 My. & E. at p. 320; and see 
Braeger y. Aforiem (1876), Ti. IL 6 F. 0. 398, at p. 405). Formerly attadiment 
was granted ex parte upon such return (Blackwell v. TaBow, etgpra ; QoVby y. 
Ikwea (1833), 10 Bing. 112), but now on order for attachment can only 1^ 
obtained on notice (H. S. 0., Ord. 44, r. 2). 

(A) Qr^ory y. Otislour (1772), Lofft, 35. 

(t) Ex partp Lanauitrf (Sh^iff), Eic parte QoaUng (1896), !Hmes, 11th Feb-> 
ruary, p. 3, col. 4. In this case and in Qregfjry y. (BtuoWf mpra, the sheriff had 
not retumM a resoue. 

(j) Sheriffs Act, 1887 (50 A 51 Yiot. & 65), s. 8 (2). And see title Sbeeivto 
AND Batuffb. 

(k) The Sdim Stanford (1908), Ttpies, 17tli Noyember, p. 3, col. 4. 

U) See p. 820, poat. 

(m) (Reinenta ▼. WiUiam (1836), 2 Soott, 814; Lmeit y. Jamea (1867), 3 T. L. B. 
627 (imunotion grantsd to prevent farther communication with a witnen). 

(n) /uftr«^v.pBr(n*dae(1639),Toth.40; SAat0T.SAai0(1861),2Sw. ft&.617; 
Bromilcw y. FhBBpe (1892), 40 W. R 220; R. y. Onalaw (1873), 12 Cox, 0. 0. 368. 

(o) Ovdlin'e Caae (1663), Sty. 396; Vdndevdde v. Hdumin (1661), 1 Eeb. 
220; Magnag y. At}4 (1843), o Q. B. 881, Ex. Oh. 
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against a party (p); to dismiss a asrvtmt because he has given 
evidence for the opposite party (q ); to endeavour by bribj^jr to 
induce a witness to suppress evidence (r). But the court will not 
grant an attachment against a party to a civil action for merely 
dissuading a person from giving evidence for the opposite party (s). 

624. The court will punish as contempt an insult offered to a 
juryman while performing his duty (t); thus the brother of a con* 
victed prisoner who challenged the foreman of the jury to a duel 
immediately after the trial was committed (a). 

Embracery, or attempting to corrupt or influence a jury, is a 
form of contempt punishable on indictment or information (b). 

An insult to counsel may bo punished as a contempt (c). 

Sob-Seot. 5 .—Olatruding the Pariiea. 

625. Speeches or writings reflecting on parties to actions and 
thereby tending to obstruct the administration of justice constitute 
contempt (d). The following ate instances of contempt by obstruct¬ 
ing parlies: a husband by menaces compelling his wife to put in an 
untrue answer (e); threatening a party if he allows the suit to con¬ 
tinue (/); endeavouring by bribery to induce a party_ to suppress 
evidence which it is his duty to give (g ); taking or seeking to obtain 
from a person suing or defending as a pauper any fee, profit, or 
reward for the conduct of his business in the court (A); retaking 
possession of land from a party who has recently obtained posses¬ 
sion by a writ (i); preventing an infant from obeying an order of 


(j») Wdhy V. Still (1892), CG L. T. 623. 

S Bowdi-n V. UrdveraiUea Oo-operaiive Aaaoeiation (1881), 71 L. T. Jo. 373. 

Be IlooUg, Rucker'a Com (1898), 79 L. T. 306. 

SeMeainger v. Fleraheim ([1813), 2 Dow. & L. 737. The possible effect upon 
witnesses of speeches or writiugs misreprcsentins the prooeedines has bwn 
referred to p. 285, ante. The principle applied in the case of intenerenoe with 
witnesses is that those who have duties to perform in a court of justice are 
protected by the law and shielded on their way to the discharge of such duties, 
while diswarging them, and’on their return therefrom, in order that each 
persons may safely have resort to courts of justice {Be Johnaon (1887), 20 
^ B. D. 68, per Bowen, L.J., at p. 74, 0. A; and see p. 320, foat; and fuitiier, 
as to witnesaee, title Bvidenoe). * 

i t) Ea parte Pater (1864), 5 B. & S. 299; and see Be Johnaon, aupra, at p. 74. 
a) S. T. Martin (1848), 3 Cox, 0. 0. 336. 

M See 1 Hawk. F. 0. 8th ed., chap, 27, at p. 460; 4 Bl. Com. 140; statute 
32 Hen. 8, o. 9, s. 3; Juries Act, 1823 (6 Geo. 4, c. 50), s. 61. ^ For s modem 
instance, see S. v. Baker (1891), 113 0. 0. (3t. Oas. 374. The misrepresentation 
of proofings by speewes or writinga tending to influence the minds of 
inxtna hoe been telerm to at p. 285, ante, 

(e) French r. French (1824), 1 Hog. 138. 

(a) See p. 284, ante. 

(s) Ecc parte Iladam (1740), 2 Atk. 30. 

(/) B. T. Carrdl (1744), 1 Wile. 76; Smith r. Lakman (1836)^, ^ L. J. (OH.) 
806; Be Mulodt, Fks parte Chetwynd (1864), 10 Jnr. (N. B.) 1188;'ShaWand v. 
Shmhnd (1883), 1 T. li. B. 492. Uoleedn^ a husband after a decree of judicial 
separation is not a oontempt as the function oi the court ends with the deoiee 


(Smith V. Smith (1889), 69Ti. J. (P.) 15). 
''} Ee Saciegt BvSceFa Oau, aupra. 


, 1 ) B. S. 0., Ord. 16, r. 27. 
fi Be Hig^e Mortgage, Ooddard v. Higg, i;i884] WvN. 73. 
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the court (j); serving process upon a party while he is attending 
proceedings in court (k). 

626. Any interference to the prejudice of a ward of court is a 
contempt, e.g., paying addresses to or contracting marriage with 
a ward without the sanction of the court or being implicated 
therein (!), removing a ward in defiance of the order of the court, 
or failing to comply with an order as to custody (m). 

627. It is a contempt to marry a lunatic so found (n), or to 
fail to produce an alleged lunatic pursuant to an order of the 
court (o). 

628. A stranger to the action who aids and abets the breach 
of a prohibitory order obstructs the course of justice, and this 
contempt is punishable by committal or attachment. The punish¬ 
ment is inflicted, not for a technical infringement of the order, but 
for aiding and abetting others in setting the court at defiance (p). 

It is a contempt to indemnify a pijrson against the consequences 
of committing contempt (q). 


(j) ThomoM V. Owynm (1845), 8 lieav. 312. 

(k) Cole V. Jfaw7n7u {nS(i), 2 Stra. 1091. 

(l) Eyre t. 8lta/tabury (Oounteea) (1722), 2 P. Wms. 102; Qoodall v. 
Harrie (1729). 2 P. Wms. 661; Long v. Elwayt (1729), Mos. 249; Ilerhert'e Caee 
(1731), 3 P. Wms. 116; Brandon v. Knight (l7d2), 2 Dick. 160; v. Bennett 
(1874), 31 L. T. 83. In a serious case Loi-d Eldoit ordered an iudictmeut to be 
preferred {Wade v. Broughton (1814), 3 Vos. & B. 172). But where a man 
obtained leave to pay hia addresses to a word on his undertaking to abide by 
the directions of the court, and after the ward hod attained twenty-one a settlo- 
ment was executed in terms of which the court disapproved, the Court of 
Appeal refused to grant an injunction to prevent the paraos from manrying, on 
the ground that the undertaking came to an end on the word attaining twenty- 
one, and that the gentleman could not bo restrained without restraining tne 
lady, which there was no jurisdiction to do (Bolton v. Bolton, [1891] 8 Ch. 270, 
0. A.). 

(m) Long Wvlleelafa Oa»e (1831), 2 Buss, ft M. 639 (showing this contempt to 
be cnminal); Be WUten (1887), 4 T. L. It. 36; Q. v. L., [1891] 3 Oh. 126. See 
also title Infants and OmLnBNN. 

in) Ath'a (Afrs.) Cb«e (1702), Preo. Oh. 203. 

(o) Trenman's(Lord)_C'ase(1721), IP.Wms. 701. The respondent, who had been 
instrumental in removing the lunatio from place to plaoe to evade his production, 
was committed for the contempt. Bee also the^nacy Act, 1891 (54 ft 55 
Viet, a 06), 8. 26, and Re B. (an alleged Lunatic), [1892] 1 Oh. 459, 0. A; and 
title Lunatics and Pbbsons of Unsound Mind. 

(p) Seaward v. Pat^ton, [1697] 1 Oh. 645, 0. A (per jud^ent of 
Lindlet, L.J.) ; and see Lower y. drudge (158(n, Oary, 144 ; Harvey y, 
Harvey (1681), 2 Oas. in Oh. 82; Lewee (Sir Morgan (1818), 5 Price, 618; 
WBlfeley (Lord) v. Momington (^ar2)(1848), 11 Beav. 180,181; Avery v. Andrewt 
(1882), 61 L. J. (oh.) 414; Smith-Barry y. Damon (1801), 27 L. B. Ir. 558. 
Enfonang obedience to en orrler against a party to an action requites mere 
civil prooess, but the deUberate act of a third person in committing a breach of 
an order is a contempt of a criminal liature (Seaward y. PcOereon, tupra; Be 
Maria Annie Davies (1888), 21 Q. B. D. 236; O'Shea y. CShea and AmteK 
-(1890), 15 F. D. 59,0. A. Compare At Bede (1890), 25 Q. B. D. 228,0. A.; and 
see note (5), p. 280, ante). Being a criminal offence, this form of contempt is 
also punishable by fine or order for aeourity for good bebavionr. See p. 817, 

(^ Sm parte Dixon (1803), 8 Yes, 104. 
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SUB>SS0T. 6 .—Forging or ahuing tht Ftoeeai of ih$ Court 

629. The forging of writs, and other deceits of the like kind 
tending to impose on the court, are punishable as contempts (r). 
Abasing the process of the court is a term generally applied 
to a proceeding which is wanting in hom fidea and is frivolous, 
vexatious, or oppressive, the ordinary remedy in such a ease 
being to apply to strilce out a pleading or stay the proceed¬ 
ings, or to prevent further proceedings being taken without 
leave (s). Beyond this the court has jurisdiction to punish abuse 
of process by committal or attachment as a contempt (t). Where 


(r) 2 Hawk. P. 0., 8th ed., chap. 22, a. 13; Dag t. PenkcvtU (ICOd), Ifoore 
(k. b.), 770, pi. 1061; and see tub nmn. Doydige v. Peniw W, Noy, ] oi; lie llungtr- 
ford and Aylmer (1GC3), Sandon, Ohancoxy Ordara, 317; iKhtY/oci v. Mam'ot 
(1686), 1 Dick. 16; Se iTardy (1739), Sanders, Chancery Orders, 545, 547—549; 
Dale V. Oaitlrman (1746), 1 Wm. Bl. 2; Fawcett y. Qarford (1789), dted in 
Oswald on Contempt, 2nd ed., 44 ; Finneriy y. Smith (1835), 1 Bing. (B. 0.) 
649; ReJaoola (1874), Timet, 13th June, p. 11, ooL 6; and see, on this last 
case, 18 Sol. Jo. 642. 

(«) See B. S. C., Ord. 25, r. 4; Vexatious Actions Act, 1806 (59 & 60 
Viet. 0 . 51); Metropolitan Bank y, Poalcy (1885), 10 App. Cos. 210; (Jrepe 
y. Loam, BuUeel y. Qr^ (1887), 37 Oh. D. 168, 0. A.; Beichel y. Magrath 
(1889), 14 App. Cas. 665; Lauranee y. Norreyt (1800), 15 Ajm. Gas. 
210; Jtemmington y. Scolea, [1897] 2 Ch. 1, 0. A.; Ae Alexander Ckaffera, 
Exparte A.-G. (1897), 76 L. T. 331; King y. J/ewc/erson, [1898] A. C. 720, P. 0. ; 
Btephenaon y. Garnett, [1898] 1 Q. B. 677, 0. A.: He the Vexatioua Aetiona Act {Re 
Jonea) (1902), 18 T. L. E. 476; Kinnaird {Lord) y. Fidd, [1905] 2 Ch. 306, 
0. A.; GritcheU v .Londonand South WeatemRail. Co,, [1907] 1KB. 860,0. A.; 
Egbert r. Short, [1907] 2 Ch. 205; Re Norton's Sdtlement, Norton y. Norton, 
[lOOSi 1 Ch. 471, C. A. Soe also title CuzMiKAL Law and PaocBnvBB. 

(t) The following acts of abuse of process haye been held ptmisbablo as 
contempts: taking out process without any colour of right to it; making use 
of process in a yoxatious manner or to serve the pui’peses of opproRsion or 
injustice or as a device to help the jurisdiction of an inferior coxirt; trying a 
foigned issue without the consent of the court (2 Hawk. P. 0., 8th ed., chap. 22, 
sa 39—42, 44); issuing double process for the same debt {Anon. (1586), Gouldsh. 
30; Higgins y. Sommerland (1614), 2 Bulat. 68); making false oath oa boil 
(R^aona Case (1628), Oro. Cor. 146); falsoly pleading infancy to delay a trial 
{Lord y. Thfimton (1614), 2 Bulat. 67); plaintiff furnibhingfuse particulars of 
ad^besB and occupation ^mith y. Bond (1845), 13 M. A W. 594); bringing a 
fictitious action {Voxe v. PhiUipt (1736), Leo temp. Hard. 237; Re Elaam (18^), 
S L. J. (o. B.) u.) 75); obtaining a soaroh warrant by false pretences for 

the puii> 08 e of euecting an arrest in a civil aotiuu (Anon. (1758), 2 Keny. 3T2 ); 
fraudulent collusion between plaintiff and defendant to defeat the rights of a 
third party {MGregor y. Barrett (1848), 6 0. B. 5^62)^; action between highway¬ 
men to take an account oi the proceeds of robbery {Kverett y. Williama (1725), 2 
PothiOT on Obligations by Evans, 3, n.). This case is dted by Jbs^i., M.E., in 

S ikefT, B«idon(1879), 11 Ch. D. 170, atp. 195, by Bacon, V.-O., in Aahhwa v. 

iuon (1875), L. E. 20 Eq. 225, atp. 230, and in Lindleyon Partnership, 7thed., 
107, n., and is foEy authenticate by reference to the record in Law Quarterly 
Beyiew, Vol. IX., p. 197); prolixity of pleading Mylward y. Waldron (1566), 
(mb nam. Mil-ward v. Welden, Toth. 107, dted in Oswald on Contempt, 2nd ed., 
48} Anon. (1603), Oary, 38; and see E. S. 0., Ord. 2, r. 2, Old. 19, rr. 2, 5, 
Ord. 88, xr. 2, 3, and Ord. 65, r. 27 (20)); obtaining payment of money as the 
oobsidetation for withdrawal of a motion to oonunit for contempt {B. y. Newton 
(1903), 67 J. P. 453} ; a barrister wilfully deceiving the court in the conduct 
of' a case, by ^curing a party to make an affidavit he knew to be untrue, and 
reeding ^e affidavit to. Hha court {Linwood T. Andrem and Moore (1888), 68 
L. T. Olio* And see Bowden y. RuatAl (1877), 46L. J. (oo.) 414} as to oontmpt 
in publisihiug a statement of claim before the hesxing. 


am. 8. 

Cridi&aa] 

Gonteapi 

Abase of 
process. 



294 


Contempt of Coubt, Attachhent, and Committal. 


BaoT.x 

Cilmlnal 

Oontemvt. 

Vezatioiu 

prooeedingB- 

Bankraptcy 
and winding* 
np. 


Oontempt'fcf 

•olioiton. 


the VezatioiiB Actions Act, 1896 (u), the Bales of Ooart (a), or the 
inherent jurisdiction of t^ court to stay frivolous or vexations 
proceedii^s (&) apply, committal would not now be ordered, and, 
on the other hand, where the irregularity amounts to an offence 
against justice, extendmg its influence beyond the parties to the 
action, it is a contempt of court and punisnable accordingly (e). 

Under the same head may be included the case of any person 
untruthfully stating himself to be a creditor in bankruptcy or a 
creditor or contributory in the winding-up of a company, offences 
declared by statute to be contempt of court and to be punishable 
accordingly (d). 

Sub-Seot. 7 .—Breach of Duty ly Persona ofictally connected with the Court 

or Proceedings. 

630. Solicitors and other officers of the court are subject in a 
special degree to control and to punishment for any kind of 
contempt (e). 

A solicitor cannot claim exemption from imprisonment for debt 
where the failure to pay is attended by circumstances of profes¬ 
sional misconduct (/). A solicitor may be attached for breach of 
his undertaking (^). A solicitor in prison who prosecutes or 
defends an action or matter on behalf of a client, and a solicitor 
who permits a solicitor in prison to use his name for such a 
purpose, are punishable as for contempt (h). 

A person acting as a solicitor in an action or matter without 
being duly qualified is guilty of a contempt of the court in which 
the proceeding is commenced, and is in addition liable to a penalty 
of fifty pounds (t), and this though he so acts with the authority 
of a qualified solicitor (A;); and he is equally guilty whether he 
acts in his own name or in the name of another (0- 

u) 59 & 60 Viet. 0. 51. 

|a) See the rales referred to in note (t), p. 293, ante. 

|5) See the cases dtod in note (a), p. 293, ante. 

e) See, e.g.. It. t. Newton and LiusBood t. Andreioa, note («), p. 293, emte. 

,'(Q Bankmptcy Act, 1883(46 & 47 Viet o. 52), s. 16; Compaiiws (Winding up) 
Act, 1800 (53 & 54 Viet o. 63), ss. 7 (6), 15 (1). As from Mav let, 1909, 
Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), ss. 147 (6), ^24 (2); and 
ecw title BAiTKBurTOT Ann Insolvenot, Vol. IL, p. 351. 

(«) 2 Hawk. P. 0., ohap. 22, ss. 6—12; Biahopy. WiUia (1749), 6 Beay. 83, n. 
It is a contempt for a solioito to write a lettw to a newspaper dieenseine the 
merits of pending proceedings in which he is engaged (Daw y. Eley (1868), Ij, B. 
7 Eq. 49). And, generally, see title Souennna. 

(/) See the Debton Act, 1869 (32 ft 33 Viet. o. 62), s. 4, and p. SOI, 
poat. 

(a) Seep.'306,peat. 

(a) l^lioitors Act, 1843 (6 & 7 Viet. o. 73), s. 31. 

(») Solidtore Act, 1860 (23 ft 24 Viet o. 127), s. 26; Jia WMer (1892), 
Tmea, 20th December, p. 14, ool. 1 ; Be Noli (1893), Times, 12th May, 
p. 14, col. 2; Be Ainsworth, Eu parte the Law Society, [19051 2 E. B. 108; 
and see Solicitore Act, 1843 (0 ft 7 Viet a 73), e. 32; 2 Hawk. P. 0., chap. 22, 
8 . 9. See also title Souotcobs. A law stationer who lodged a caveat m the 
Probate lEl^gistry on behalf of country solicitors whs held not guilty of oontempt 
(Be PatOon, [1901j P. 239). As to the prison treatment of an offender com- 
Blitted under s. 32 of the Solicitors Act, 1843, see p. 81^, post. 

(k) Abenronibie y. Jordan (1881), 8 Ct. B. D. 187, 0. A 

(Q Bommmone (1885), 16 a B. D. 348. 
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631. A receiver who fails.to perform his duties may be com* 
mitted or attached (m). A receiver is a person acting in a 
fiduciary capacity, and is, therefore, liable to imprisonment for 
failing to pay money due from him as receiver (n). 

A sequestrator may be committed for an abuse of his powers (o). 

632. A sheriff, under-sheriff, bailiff, or sheriff’s officer, guilty of 
certain offences in the execution of his office, is punishable upon 
summary application, as for contempt (p). To constitute such an 
offence, there must be mens rea(q), and no person is answerable in 
respect thereof for the act of another (r). A sheriff who fails to 
return a writ of attachment, or bring in the body pursuant to 
notice, is liable to committal (s). 

633. Inasmuch as counsel, though not officers of the court, 
have a special privilege to practise the law, they are punishable 
summarily for any ill practice (a). 


(m) Re RcU’m EUaie, Foster v- Bell (1870), L. B. 9 Eq. 172; Mr. Registi-.u: 
Lavie’s Memorandum, [1893] 1 Ch. 259, ii. 

(n) Under the Debtors Aot, 1869 (32 & 33 Yict. c. 62), e. 4 (3); 7ie Gent, 
Gent-Ravie v. Harris (1888), 40 Ch. D. 190. 

(o) Pelham {Lord) v. Harley (Lord) (18th century), 3 Swan. 291, n. Soo also 
SykMy. Dyson, [1870] W. N. 8i. An ofllcer of the court wlio wrongfully seizes 
property cannot be di^ssessod hrevi manu (Ex parte Page (1810), 17 Yes. 
at p. 61). 

(n) Sherifib Act, 1887 (50 & 51 Yict c. 55), s. 29. The offences are—with¬ 
holding a prisoner bailable after ho has offerod sufHciont security; taking or 
demanding any money or reward other than the statutory fees; granting a 
waiTunt for the execution of a writ before receiving the writ; being guilty of 
any offence against or breach of the provisions of the Act, or of any wrongful 
act or neglect or default in the execution of his uiDce, or of any contempt of any 
superior court (ibid., s. 29 (2)). The object of these provisions is to keep 
sheriffs within toe exact limits of their duties, to compel tliom to bo careful and 
intelligent in the performance of those duties, and to make a want of care in 
itself an offence; but a mere innocent mistake does not make the person 
who commits it an offender within the meaning of s. 29 (2) (Lee v. Thngar, 
Grant it Co., [1892] 2 Q. B. 337, 0. A.). S. 29 of the Act, being penal, is not 
to be constnied favourably to the party seeking to enforce the penally (Wool- 
fordt^tate (2'rustee) v. Aevy,p892] 1 Q. B. 772, C. A., per Tjord Esiisu, M.B., 
at'p. 780). For instances of sheriffs being fined for contempt of a superior court, 
see ^ the Sheriff of Surrey (1860), 2 E. & B. 234, 236; Re Tiehbome (1892), 
Times, 7th Deoembw, p. 6, col. 6. 

Zee T. Dangar, Grant <£ Oo., eupra; Shoppee v. Nathan it Co., [1892] 1 
Q. B. 245; and see Dodington v. Hudson (1824), 8 Moore (o. F.), 510. 

(r) Bagge v. Whitehead, [1892] 2 Q. B. 355, C. A.; and see Lee v. Dangar, 
Grant <2 Co., supra, and Shoppee v. NaWian, eupra. 

(•) B. S. 0., Ord. 62, r. 11. 

fa) 2 Hawk. P. 0., 8& ed., chap. 22, s. 30. And see, further, title Bajuustbrb, 
V(u. IL, pp. 385, 386. The following areinstanoes in which counsel have been 
punished or censured: for signing a prolix, ftivoloiu, or soandalous pleading 
^noR. (1603), Cory, 38; Hickman v. Clarke (1615), 2 Fowler, Exdioquer 
Fraotioe, 407: Emerson v. Dalison (1660), Sanders, duincery Orders, 292—293; 
Everett v. l^ifftonw (1725), 2 Fothier on ObligationB by Evans, 8, n. (see, 
as to this case, note (t), p. 293, ante); Richardson v. Button (1728). Oooke. Fr. Gas. 
5D: for BoandaUsing the Eiim or his government in argument before the court 
(FidleFs Case (1609), 12 Oo. jSep. 41 (ae to this case, eee fuTther Euller'a Ohurch 
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Contempt of Coubt, Attaohihemt, and OoMHiTTArj. 


634. Jurors are liable to be fined snmmaril^ for not attending 
when Bummoned, for not answering to their names, for not 
appearing after being called, or for withdrawing after appear¬ 
ance (6). Jurors are liable to attachment for contempt for refusing 
to be sworn, for refusing to give any verdict at all, for im^sing on 
the court, as by hnstling halfpence in a hat to determine their 
verdict (e), or for separating before giving a verdict (d).' 

Any juror wilfully or corruptly consenting to embracery may be 
proceeded against by indictment or information and be punished 
by fine or imprisonment (e). 

686. Exaction or extortion by a gaoler or his officer may be^ 
punished summarily by attachment (/). ' * 

A gaoler who refuses to receive a prisoner committed by the 
High Court sitting in Bankruptcy is liable for every refusal to a 
fine not exceeding one hundred pounds (y). 

636. Judges of inferior courts are punishable by attachment 
for acting unjustly, oppressively, er irregularly, in the execution 
of their duty, or for disobeying writs issued by the High Court 
requiring them to proceed or not to proceed in matters before 
them (h), but a great port of this jurisdiction is virtually super¬ 
seded by modern statutes giving che Lord Chancellor power to 
remove a judge of an inferior court for inability or misbehaviour (i). 

Sub-Seoc. 8,—Contempt of Inferior CourU. 

637. The King’s Bench Division has a general superintendence 
over all crimes whatsoever (k), and watches over the proceedings of 


a juTjrman {Ex parte Pater (1864), 5 B. & S. 299); for addressing a letter to the 
chief justice of a colony reflecting on the judc^s (lie Wallace (1866), L. B. 1 
P. 0. 283); for irilfully deceiving the court \Linwood t. Andrews and Moore 
(1888), S8 L. T. 612). And see title Baebisters, Yol. U., p. 386. 

(6) See Juries Act, 1825 (6 Qeo. 4, o. 50), ss. 38, 61, 58—56; Juries 
Act, 1862 (26 A 26 Yici o. 107), s. 12; Municipal Oorporations Act, 1882 
(46 ft 46 Yict. 0 .50), s. 186 (7), (8). Bee also 2 Hawk. P. 0., 8& ed., (^p. 22, 
B. 14. 


(e) 2 Hawk. P. 0., 8th ed., chap, 22, ss. 15—17; Laiigdtll v. 8’^Pon (1737), 
Barnes, 32. 

(d) Bee S. ▼. Jlfacrae^ (1802),* Times, 19th November, where a juryman 
separated himself from his ('oni^nions and conversed with other persons; B. v. 
Mhoder (1894), Times, 12th February, p. 6, col. 6, where a juryman was seked 
with sioknesi and ru&ed out of court. 

(•) Juries Act; 1825 (6 Gtoo. 4, o, 50), a 61. As to embracery, see 
p. 601, ante. See also title JmuES. 

(/) Debtors Imprisonment Act, 1758 (32 Qeo. 2, o. 28), s. 11. 

(ff) BaokruptOT Act 1888 (46 ft 47 Yiot c. 62), a. 120. 

(A) 2 Hawk. P. 0., 6th ed., chap. 22, ss. 2^29 ; 4 Bl. Oom. 284; E, y. EopHet, 
[19061 1 E. B. 32, at pp. 42—44. The jurisdictira to issue attachment in sudb 
cases IS assigned to the King’s Bench Division (Judicature Act, 1878 (36 ft 87 
YioL e. 66), s. 84). In Mueigean y. Wheatley (1851), 6 Each. 88, a writ of 
attadunent issued andnst a oounty court judge for trying an action after a 
cerHorori had iamed, out, the contempt not l^g wilful, ^ attachment waa to 
lie in tha oWfm for a month to enable theJndge to comply with a seoond eertiorari. 
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inferior courts, not only to prevent them from exceeding their jnriit* x 

diction or otherwise acting contrary to law, but also to i»revent OfUiliil 
persons from interfering with the course of justice in such court8(Q. Contend 

The High Court will punish as contempt acts amounting to an 
interference with the course of justice in connection mth an 
inquiry into a criminal offence pending before magistrates, even 
though it is uncertain whether the accused will, if committed, be 
sent for trial to the assizes or to quarter sessions (m). 

Seot. 8.— Gonteynpt in Procedure* 

SUB-SsoT. /a Oeneral. 

638. Contempt in procedure (n) unaccompanied by circum- Unintentional 
stances of misconduct, that is, mere unintentional disobedience to 
a judgment, order, dr process, not falling within the exceptions 
specified in the Debtors Act, 1869 (o), is a contempt in theory only, 
and is not punished by imprisonment ^), but the respondent may 
be ordered to pay the costs of the application iq). 

In circumstances involving Misconduct, contempt in procedure ^en 
partakes to some extent of a criminal nature, and then bears a two- 
fold character, implying as between the parties to the proceedings 
merely a right to exercise and a liability to submit to a form of 
civil execution, but as between the party in default and the State, a 
penal or disciplinary jurisdiction, to be exercised by the court in 
the public interest (r). Misconduct of this kind consists in 
disobedience to such orders for the payment of money as are 
excepted from the general provisions of the Debtors Act, 1869, 
abolishing imprisonment for debt (s), or in wilful disobedience to 


(1) Jt. V. Parke, [1903] 2 KB. 482, at p. 442; JL v. Davia, [1906] 1 E. B. 32, 
atp. 42. 

(«n) PM. Ab to contempts of inferior courts punubable by those courts thBia. 
selves, see titles CoTmrY Courts ; Courts. 

For definition, see p. 280, ante. 

32 ft 33 Yiot. 0. 62. 6ee pp. 298, 301, 306, 318, post. 

Shoppee v. Nathan, [1892] 1Q. B. 246, at p. 262. Casnal or aoddental dis« 
BDce IB not sufilcient; there must be a contumacious disrcKard of an order 
to justify imprisonment {Fairdnugh v. Manchester Ship (hnal Vo., [1897] W. N. 
7, 0. A.; Metere, Lid. v. Metn^Uan Oae Meters, Ltd. (1907), 61 Sol. do. 49X 
And see Bvilen v. Ovey (1809), 16 Yes. 141; Leonard v. Attivdl (1810), 17 Yes. 386, 
at p. 386; Dodington ▼. Hudson (1824), 8 lloore (o. 610; R, v. Buesdl (Lord 

John) and Foot Motti{e(}&2ISi), 7 Dowl. 693, atp. 696). Where attachment is allowed 
to issue as a process of civil execution the court will sometimes suspend the 
operation of the writ so as to give the party in default an opportimify of oom- 
pr^ff. If under these oircuiustances he falls to oomply, the contempt becomes 
wufnl, end amounts to misconduot. An exception to the general rule may ooouz 
where the parfy allows an order for attachment to go by default, but he would 
obtain an immediate discharge ftom prison if his contempt irate free from any 
eletnmit of misconduct. See the cases last cited. lu certaiR ntooeedings by 
the Grown attachment issues as of course, and tite statement in the text does 
net apply. See title O&owe Peautice, and note (2), p. 307, poA 

to) ^ p. 317, poA 

(t). See the remarks of Lumusv, lt.3., in Seaweardr. Paterson, [1897] 1 Gh. 646, 
0. K, at pp. 666, 666. This distinction in contempts has an important bearing 
upon the mode ot execution of process, j^vilege from attest, aod the ifgfrt to 
appesL See pp. 818 A 4eg„post. 

(f) See Debfon A^ 1^ (32 ft 83 Ykt. c. 62), lu 4 The fbllowibg oases 
show that the objeet of this seotion il punitive or diltfplinary :--‘Midamon v. 
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any order or process, or in the breach of an undertaking given to 
the court (t). 

Sob-Seot. 2 .—DUtMience fo Ordera for tie Payment of Manoy, 

639. A judgment or order directing a person to pay money to 
another person or into court (a) within a limited time can be 
enforced, subject to the Debtors Act, 1869 (&), by a writ of attach¬ 
ment issuing under the penal jurisdiction of the court, pursuant to 
the last-mentioned Act and the Buies of the Supreme Court (c). 

When the judgment is that the plaintiff do recover against the 
defendant a sum of money, it cannot be enforced by attachment, 
even tliough the debt be within one of the exceptions in s. 4 of 
Debtors Act, 1869 (d). 


ChiclieOer (1871), 0 Ch. App. 162; Marria y. Ingram (1879), 13 Oh. D. 338 ; J?e 
Freaton (1883), 11 Q. B. D. 645, 0. A.; Ae Oent, Gent~J)avia y. Harria (1888), 40 
Ch. D. 190 ; He Orry, [1892] 2 Q. B. 440, 0. A. ; lie Smith, Hama y. 
Andreiva, [1893] 2 Ch. 1, 0. A.; Re Edgeome, Eca parte Edgame, [1902] 2 K. B. 
403, C. A.; Church’s Trustee v. Hibbard, [1902] 2 Ch. 784, 0. A. An order for 
oomuiittal under s. 6 of Ihiis Act ia olso/if a penal nature {Mitehdl y. Simpson 
(1889), 23 Q. B. D. 373 ; (1690) 25 Q. B. D. 183, G. A.; Bailey y. Plant, [1901] 
1 K. B. at p. 33, 0. A.; lie Edgeome, Eas parU Edgeome, supra, at p. 410). As to 
the jnriadiction exercised under a. 5, see title Bankruftov and Insolvency, 
Vol. n., p. 3;i8. 

(<) A distinction has been drawn between process of contempt to enforce 
payment of a debt and the like process to enforce obedience to an order when 
the object ia not the reoorery of a debt {Re M’WilUama (1803), 1 Sdt. & Lef. at 
p. 174, cited in Re FreaUm, supra, at p. 563, 0. A): but it is submitted that, 
haviDg regard to tho Debtors Acts and B. S. 0., Ord. 44, the more material 
question now is whether or not misconduct is to be imputed to tbe person 
who disobeys the order, be it to pay a debt, or to do some other act, or to 
abstain from doing anything. 

(a) An order for payment of money into court differs from an order for pay¬ 
ment to a porson, in that the former does not necessarily imply the existence of 
a debt and cannot be enforced by the ordinary writs of execution, such as a^. fa. 
Paj'ment into court maybe ordered for security or for the safety of the fund 
(As Oreer, Najmer v. Fanahawe, [1896] 2 Oh. 217, 220; Da la Pole {Lady) v. Ditk 
(1886), 29 Ch. 1). 361. 0. A. See also Bates y. Bates (1888), 14 P. D. 17, 0. A.; 
but see ClarTte y. Clarice, [1891] P. 278 ; and HvtUthinaon v. Hartmmt, [1877] 
W. N. 29). Tho effect of these decisions seems to be—(1) that an order for 
payment into court whore the payment is not in respoot of a debt is not affected 
by the Debtors Act, 1869 (32 & 33 Viet. c. 62), and may be enforced by 
attachment, like an order to do an act other than to pay money (b^ B. S. 0., 
Ord. 42, r. 7); (2) that an order Jfor payment into court where the payment is 
in respect of a debt is governed by s. 4 of the Debtors Act, 1869, and cannot be 
enforced by attachmont uulese the payment is within suh-ss. 3 or 4 of s. 4. 
See also title BANKitirPTOY and Insolvency, Vol. 11., at pp. 337, 338. 

J 6 ) 32 & 33 Yich o. 62. See s. 4. As to Crown debts, see note (d), p. 302, post. 
ci Bee B. S. 0., Ord. 42, rr. 3, 4, 24 ; Ord. 44. 

d) Re Oddy, Majw V. Jlartaaa, [190^ 1 Ch. 93, C. A.; and see Drevoitt v. 
wards (lO??), 26 W. B. 122,0. A.; HuAert and Crowe y. Oatheart, [1894] 1Q. B. 
244. The direction to pay was the old ohancei^ form; tbe direction that the 
phuntifl do reeovar was the common law form. Disobedience to a deoree of the 
Court of Chancery was a contempt; at common Uw before the Debtors Act, 1869, 
imprisonment of a debtor os a means of enforcing a judgment for the recovery 
of nioney was in effect the detention of his person as seourity ton the debt, and 
no contempt was implied. Oiig^ally the jurisdiction of the Court of Chancery 
was t» personam odIy, and the attempt to enforce ito decrees in rem by seqaes- 
tration was opposed bjr the common law judges to the extent of holding tlmt if 
sequestrators were resisted and killed it was no murder, but sed^endendc (Gilbert, 
Fomm Bomanum, 18; Elwayfs Ca4e(1623), oitod 3 Swan. 260, n.). When uw juris, 
diction in rem had bew established by the Court of Obaneery, attachment m the 
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640. Default by a trustee or person acting in a fiduciary 
capacity (e) and ordered by the High Court of Justice (/) to pay 
any sum in his possession or under his control, is punishable by 
attechment and imprisonment for a term not exceeding one year (g), 
but the court has a discretion to refuse the attachment (/»)• 

It'must be proved that the money has been actuaUy, and not 
merely constructively, received by the accounting party (t); it is 
not sufficient that he has been guilty of neglect in not getting it 
in (k); but he will be treated as having in his possession money 
which he is proved to have received, but has never discharged 
himself of, although it is not in his possession at the time the 
order is made (Q; and an executor will not escape liability to 
attachment by realising his own estate and paying his own 
creditors with the object of evading his indebtedness as executor (}»). 

debtor's person to enforce a decree for the payment of money was no satisfaction 
of the debt, but a step towards the process of sequestration which mi^ht issue 
against his property while he remained in prison (Braithwuite's Practice, 239 ; 
Bamealy v. Bowel (1747), 2 Dick. 180; Roberta v. B<Rl (1855), 3 Sm. & G. 168; and 
sea O’Brien v. Lewia ^1863), 4 GHf. 396). At common law a judgment for the 
recovery of a debt might be enforced by imprisonment as an mtemative to 
seizing the debtor’s property, but if the former remedy were adopted* the right 
to enforce the judgment against the ^perty was gone {Foater t. Jackaon (1014), 
Hob. 59; Kinaey v. Yardley (1753), 2 Diw. 265; Roberta r. Ball, aupra, at p. 170; 
and see the Judgments Act, 1838 (1 & 2 Yict, o. 110), s. 16). 

(e) Tbs following have been held to be persons acting in a fiduciary capacity 
within 8. 4 (3) of the Debtors Act, 1869 (32 & 33 Yiot. o. 62)An agent who 
received bills in order to discount them and pay the proceeds to the owner 
fffutc/iinaony. Hartmont, [1877] W. N. 29); an auctioneer {Orowther v. Elgood 
(1887), 34 Ch. D. 691, 0. A.); a London agent for a country solicitor {Litchfidd 
V. Jonea (1887), 36 Ch. D. 530 ); arecoirer (Ae Oetit, Qent-Davia v. Harria (1888), 
40 Ch. D. 190). 

(/) Marria v. Ingram (1879), 13 Oh. D. 338. It is not essential that the 
order for payment should show that the amount is ordered to bo paid by the 
accounting party in a fiduciary cajincity. The court will inquire into the facts 
upon an application for attachment Uirewater y. iVicr (1887), 3 T. L. B. 590; 
llarper v. McIntyre (^1908), 62 Sol. Jo. 633). If an arrangement is made liy 
which the terms of me oraer for payment are altered the right to enforce it by 
attachment may be lost {Harvey y. Hall (1873), L. R 16 Eq. 324). 

{g) Debtors Act, 1869 (32 & 33 Yict. c. 62), s. 4. The Act, while abolishing 
imprisonment for debt in the case of an honest debtor, is at the same time 
intended for the punishment of a fraudulent or dishonest debtor, and is in ^at 
sense vindictive {Marria v. Ingram, aupra ; and see Middleton v. Chieheater (1871), 

6 Ch. App. 152, 0. A.; Re Freaton (1883), 11 Q. B. D. 545, 0. A.; Re Knowlea, 
Ooodaott y. Turner (1883), 52 Ij. J. (oh.) 685; Crowther y. Elgood (1887), 34 Ch. D. 
691, 0. A.; Re Oent, Gent-Bavla v. Harria, aupra; Re Smith, Ilanda y. 
Andrewa, [1893] 2 Oh. 1, 0. A.; Re Edgeome, Ex parte Edgeeme, [1902] 2 K. B. 
403, C. A. ; Ohureh’a Truatee y. Hilboim, [1902] 2 Ch. 784, 0. A. See contra, 
BcareU y. Hammond (1879), 10 Oh. D. 285; Holroyde v. Oarnett (1882), 20 
Oh. D. 532). 

(A) Dobtors Act, 1878 (41 & 42 Yict. c. 54). Before the passing of this Act 
the court was bound to order imprisonment when the application was within 
BS. 3 or 4 of the Debtors Act, 1869 (32 & 33 Yiot. c. 62) {Marria r. Ingram (1879), 13 
Oh. D. 338, at p. 343 ; see also fiarl«y.Bar2w (1822), 1 Add. 301, at m. 304,^6). 

(») Re Fewaler, Herman y. Fewdt/r, [1901] 1 Oh. 447. A master’s certificate 
finding a ^ance due is not by itself sufficient (its WiUnne, Emdey y. WUMne, 
[1901TW. N. 202). 

(A) Ferguaon y. Fergueon (1875), 10 Oh. App. 661, 0. A.; Be Smith, Hand* 
V. Andreum, avmra. 

(2) Middleton y. Chiehater (1871), 6 Oh. App. 152, C. A. 

(m) Re Bourne, Davey y. Bourne, [1906] 1 Oh. 697, 0. A. 
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Bam . 3 . Bankruptcy will not relieve a defaulting trustee from liability to 
Contempt in attachment (n). 

Procedure. it ia not open to a person who has failed to pay into court a sum 
ordered to be so paid by him as trustee, which sum by a previous 
order he has admitted to be in his hands, to contend that in fact 
he was a mere debtor and has been only constituted a ^stee by 
the earlier order (o). 

It is not necessary to prove fraud to render a person liable to 
attachment as a trustee or person acting in a fidneiary capacity (p). 

A married woman is liable to attachment for failing to obey an 
order to pay into court money in her hands as legal personal 
representative (q). 

An administrator under a grant which has been called in, 
who has been ordered to pay money to an administrator pendente 
lite (r), and a husband, respondent in a divorce suit, ordered to pay 
money by w'ay of security for the petitioner's costs («), are liable to 
attachment in default. 

It has been said, but, it is submittyd, erroneously, that default by 
a trustee in transferring stock pursuant to an order is within the 
third exception in s. 4 of the Bebtore Act, 1869 (0> 

The following have been held not to be defaults involving a 
liability to attachment:—^failure by an executrix to obey an order for 
payment into court of “ the proceeds of the testator’s estate, the 
amount to be verified by affidavit" (a); failure by an executor to 
pay a debt duo from him to the testator, it not being alleged that 
ho has misappropriated any money come to his hands as executor (6); 
failure by a trustee to pay into court a specified sum, being the 

(n) Rt Smith, Uavdt y. Andrews, [189312 Ch. 1, C. A.; Lewes {liar^y. Barnett 
(1877), 6 Gb. D. 252, 0. A.; and soe Be Mmkmtosh (1884), 13 Q. B. D. 235. 

(o) Breston y. Etherington, Etherington r. Preston (1887), 37 Oh. D. 104, 0. A 

Ip) Hid. 

(</) Re TumhuH, TumbuR v. Nicholas, [19001 1 Oh. 180. The order dooe not 
create a dobj^ and ahotUd not dizeot payment out of the married woman’s separate 
estate, hut it seems that where an otaer ia made to compel a matried woman to 
make good a loss occasioned bj devastavit or breach of trust the order ought 
to bo in the form settled in Seott r. Morleg (1887), 20 Q. B. D. 120, 0. A. (Rna.). 

(r) Tinnuehi y. Smart (1885), 10 P. D. 184. 

(«) Bates V. fofei (1888), 14 P. D.J7, 0. A.; Shine y. Shine, [16931 F. 289. 
But where the hiuhimd was petitioner the court refused to grant attachmeilt 
{Olarhey. G/arfe, [1891] P. 278). 

(4) Oswald on Contempt, 2aa ed., 119 ; Morgan, Ohanoety Acts and Orders, 
8 th od., 189. The an^ority cited is B^hy v. Turner (1873), 21 W. B. 471; 28 
L. T. 296, where Jamxs, L.J., ia repi^ra to have said that non-oomplianoe 
with an order sKposM the party to the tmms of ilis geoieral cmer of 
January, 1870, r. 7. It appears from the report of this case m [1873] W. N. 
65, the judge did sm; refer to r. 7, but to the order generally, and tiiie 
report is probaUy correct, for independently of r. 7 a person could be attached 
for not transferring atoiA pursuent to an order, joet as he could he for 
failing to do any act other than thejM^^ent of money. Bee r. 6 of tiie aaine 
Mneral order (5 Uh. Appi. xxziii). For s. 4 of the Debtors Act, 1869 (82 ft 33 
Viut, e. 62), and the exceptions tefsned to in the text, see title BANZKVFTOt 
iND Iksolvenot, Yol. II., at p. 388. 

(o) Re Spker, Spieer v. ^/ker, [18811 W. N. 65. 

[h) Re W^oodward, Woodward y. Wooitoard (1886), 80 SoL Jo. 758; hot eecue 
it the debt were due from the executor in a fidumaiy character to the toatator 
{Be Skkey, Uitdcey y. Cbtoier (1886), 35 W. B. 58). 
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value at the date of the order of bonds which he has previously 
sold for a leas aom (c); failure by an executor to pay interest with 
which he has been charged by the oourt in respect of a debt 
ordered to be paid by him in that capacity (d); failure by a trustee 
to pay a debt incurred in carrying on a testator’s business (c); 
failure to pay a sum received from a bankrupt by way of fraudulent 
preference (/); failure by a partner to pay to a receiver a sum 
received on account of the partnership (g ); failure to pay the coats 
of contempt {h); failure by a solicitor, afterwards appointed a 
trustee, to repay a sum received by hiiu as commission on effecting 
policies on the life of his client (i); failure to pay maintenance 
pursuant to on order by consent embodied in a final decree for 
dissolution of marriage (/c). 

641. Default by a solicitor in payment of costs when ordered to pay 
them for professional misconduct, or in payment of a sum of money 
when ordered to pay the same in his character of an officer of the 
oourt making the order, is punishable by attachment and imprison¬ 
ment for a term not exceeding one year (2)« but the court has a 
discretion to refuse the attachment (m). In these cases the contempt 
consists in the breach of duty by the solicitor in his office, as distinct 
from his legal liability to pay, and a common law judgment for the 
recovery of the amount due is no bar to a subsequent proceeding 
for payment under the disciplinary jurisdiction (n). 

Ime following are contempts of this description: default in pay¬ 
ment of a balance due under the common order to tax and ordered 
to be paid to the client (o), even though the defaulter has ceased to 
be a solicitor (p); default in payment of costs of an action brought 
without authority (q ); default in payment of debt or costs when the 
solicitor is ordered to pay a sum of money with costs in his 
character of solicitor (r). Acce])tance of part of a sum ordered to 


(e) Ormin r. Twinlerrow, [1887] W. N. 201; aad sea Be Walktr, Waiker ▼. 
(1890), 36 W. n. 766. 

((A Middleton v. Chichester (1871), 6 Ch. App. 152, C. A.; Re Hickey, Hickey 
T. dobwr (1886), 35 W. li. 53. 

(«) Be lirmin, London and County Banking Co. v. Jb'irmin (1887), 57 L. T. 45. 
(/) Re Oha/pman and Slum, ExparU Wood (1872), 21 W. B. 71. 

(«) Biddodee t. Burt, [1894] 1 Cn. 348. 

(a) Be Hind, Ex parte Sharp (1877), 37 L. T. 168; Jackson v. Mawby (1875), 
1 Ch. B. 86; Middethwaite y. Eutcher (1879), 27 W. B. 793 ; Tilney r. Btans/dd 

W , 28 W. B. 582: Be Qreer, Nap^ y. Fansham, [1895] 2 Oh. at p. 222. 
the costs on on order for disoham from coatody, see p. 324. poet. 

(t) Be Berwide (Lord), Berioids (Lord) v. Lone (1900), 81 B. T. 722, 797, 0. A. 
(k) De Lossy y. JDe Lossy (1890), 16 F. B. 115. 

[h Bebtors Act, 1869 (32 & 33 Viet, o. 02), s. 4 (4). The same principles 
apply as in Uio cose of a defaulvingtruetee. note (y), p» 299, anfe. 

(m) Behtoxa Aot^, 1878 (41 A 42 Yict. o, 54). 

(h) j5b (Trey, [1892] 2 Q. B. 440, 0. A.: and see Be Wray Solietkr) 
(1^7), 86 Oh. B. 138, 0. A.; Be Edye (1891), 39 W. B. 198 ; ^ fitniee, Simet 
y. iTeiahefy (1990), 38 W. B. 570. 

(of Be White (a Sotitstor) (1870), 19 W. B. 39; Dudley (1883), 18 Q, B. B. 

44, a A. 

(p) A Siknm (1886). 38 Oh. B. 348, 0. A 
0 Jtniynar. Fereday (187^, L. B. 7 0, P. 358. 

(^ Be a SdUeiforf [lw5j 2 Ql^ 66. 
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be paid is not a waiver so as to preclude subsequent attachment 
upon a writ issued previously to such acceptance (a). 

Payment of costs by a solicitor os an unsuccessful litigant is not 
enforceable by attachment (b). 

A person acting as a solicitor, though unqualified, is liable to 
attachment for default in payment in the same manner as he would 
have been if qualified (c). 

642. The payment of Grown debts may be enforced by 
attachment UD. 

SiTU-flEcrr. 3. —IMaobalience to Ordara other than for the Vayment of Money, 

and to other Proceaa. 

643. Wilful disobedience to a judgment or order requiring a 
person to do any act other than the payment of money, 
or to abstain from doing anything, is a contempt of court 
punishable by attachment or committal (c). Thus, a party 
who fails to comply with an order to answer interrogatories, or for 
discovery, or fer inspection of documents, is liable to attachment (/), 


(fl) Re Ftrcday, [1890] 2 Ch. 437. 

(6) Re Hope (1872), 7 Oh. App. 523, 0. A.; Farley v. RiirJder (lR93)j Timea, 
80th Octobw. Whether a solicitor ordered to repu^ part of hia coats 
bocauao, having regard to tho amount of osiiots, the taxation ehonld havo been 
on a lower acalo, and also ordered to pay tho coats of tho application, can bo 
attached in default of payment of the latter coats, queere {Re Ajielt, Ex parte 
Ryme (1KS9), 6 Morr. 102). 

(c) Re Ifiilm and Levn'a, [1892] 2 Q. B. 201. 

(d) Tho (!rown not being named in the Debtors Act, 1809 (32 & 33 Viet. c. 62), 
in not bound thereby (A.-O. ▼. Kdmunda (1870), 22 L. T. G67 ; Re Smith (1876), 

2 Kx. D. 47). As to committal under a. 5 of the Debtors Act, 1869 (32 & 33 
Yict. c. 62), BOO title Ba^khuftoy and Insodvenoy, Yul. II., p. 338. 

(e) It. S. G., Ord. 42, rr. 7, 24; and see p. 297, ante. In the Oourt of 
Chancery a man was attached for neglecting to do an act ordered to be done 
and committed for doing a prohibited act {Callow y. Yonng (1887), 56 L. J. 
(an.) 690; and see Practicu Bogistor in CQiancery (1714)‘, p. 100). Attach¬ 
ment and committal are now alternative remedies, whether the order to be 
enforced is mandatory or prohibitory Ularvey y. Harvey (1884), 26 Gh. D. 
at p. 654 ; D. v. A. A; Co., [1900] 1 Ch. at p. 488). Oommlltel as distin¬ 
guished from attachment is discussM under Part II., soot. 1, p. 307. jma. As 
to what amounts to wilful disobedience, see Dodinyton v. Hudeon (1824), 8 
htoore (a. lO, 510; Re Bmnetta, Ex parte Malaehy (1834), 1 Mont. & A. 
267; R. y. Jlemaworth (1846\ 3 0. B. 745; Harding v. Tingey (1864), 12 
W. B. 684; SpoTtea y. Banhury Board of Health (1805), L. B. 1 Bq. 42; Bantzen 
y. Rothachild (1865), 14 W. B. 96; Barv^ y. Harvey (1884), 26 Oh. D. at p. 654; 
Leviia y. Pontypridd, Caerphilly and Newport Rail. Co. (1895), 11 T. L. B. 
203, 0. A; Fairclough y. Moncheater Ship Canal Co., [1897] W. N. 7, 0. A. ; 
R. T.’Leieeater CtuardUma^iBS), 81 L. T. 559; D. y. A. A Co., [1900] 1 Oh. at 
p'. 488; R. y. Worcader Corporation (1904), 68 J. F. 130; Same y. Same (1905), 

3 L. G. B. 468 ; OoaRey y. Jonea (1906), 60 Sol. Jo. 724. See also R. y. Daye, 
[1908] 2 K. B. 333, wnere the disohemenoe was held to be not wilful; but 
the attachment was to lie in the office, and only issue if the disobedience 
were persisted in and so became wilfoL Disobeffienoe to a prohibitory order is 
not always wilful, and when it is not the oourt will suspend the operation of the 
order for a time {A.-0, y. Ctdney Hatch Lunatic Asylum (1868), 4 Oh. App 146; 
and see Dw y. Longhurat (1893), 62 L. J. (oh.) 334j. 

(/) B. 0., Ord. 31, r. 21. This Is in factdisoDedience to an order requiring 
•p^n to do an act Clompore Ord. 42, rr. 7,24. Aetoflierightofaplamtiflto 
anaoh his oo-plaintiff for failing to oomply with an order for msooyery obtained 
bj ilw delendimt, see Stdl and Edgdout y. Kinytton, [1908] 2 K. B. 579, 0. A 
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but attachment; will issue only where the imlure to comply is 
wilful (j7). 

Any judgment or order against a corporation which is wilfully 
disobeyed may by leave of the court be enforced by attachment 
against the directors or other officers thereof (A). 

Failure to comply with an award of arbitration made on a 
submission in writing is a contempt of court, and may be punished 
by attachment in certain cases (t). 

If a mandamus or mandatory order be not complied with, the court 
may, besides or instead of proceedings for contempt, direct the act 
to be done by some person appointed for that purpose (k). 

644. A person not a party to a cause or matter, who obtains nn 

order or in whose favour an order is made, is entitled to enforce 
obedience to it by the same process as if he were a party; and a 
person not a party against whom any judgment or order may be 
enforced is liable to the same process for enforcing obedience to it 
as if he were a party (1). , 

645. The fact that an order ought not to have been made is not 
a sufficient excuse for disobeying it. The party aggrieved should 
apply to the court for relief (m). Upon an application to enforce 
an order irregularly made the court will give the respondent the 
benefit of the fact that the order is irregular (n). 

646. A judgment for the recovery of property other than land or 
money may be enforced by attachment (o). 

647. Failure to attend under a subpoena ad testificandum or a 
subpoena duces tecum, if wilful, is punishable by attachment (p), 
which should be applied for at the earliest opportunity ($). A clear 
case must be shown (r), and full conduct money must have been 

(s) See note (e), p. 302, ante; and see Wilson y. Saffalovikh (1881), 7 Q. B. 1), 
653, 0. A., at p. 661 ; Oay v. Ilancock (1887), 66 L. T. 726. 

(A) B. S. 0., Ord. 42, r. 31. As to what is wilful disobedience, see note (e), 
p. 302, ante. 

(t) See title Arbitratiok, Yol. I., p. 474. 

i A) B. S. a, Ord. 42, r. 30. 

0 Ibid., r. 26. 

m) Woodvmrdy. Lincoln {Earl) (1674), 3 Swan. 626; Dremy v. Thacker {IS19), 
iwan. 529, atp. 646; Fmnings v. Humphrey (1841), 4 Boay. 1; Make y. Blake 
(1844), 7 Beav. 514; Chudcy. Oremer (1846), 2 Ph. 113. 

(n) Drewry y. Thadcer, supra. 

(o) B. S. 0., Ord. 42, r. 6. In practice a judgment in this form is never 
enforced by attachment. If such a mode of procedure is available it would 
seem to involve the necessi^ for an order to deliver the property within a 
spedfied time before the applimtion for attachment is made (Ord. 41, r. 5). 

(p) 4 Bl. Com. 284 ; Sclwles v. Hilton (1842), 10 M. & W. 15; A. v. BusseU 
(Lord John) and Fox MauU (1839), 7 Dowl. at p. 696; Jackson v. Setter(1844), 

2 Bow. & L. 13; B. v. Daye, [1908] 2 K B. 333 (as to which, see note (e), 
p. 802, ante). Attachment was refusra where the witness bad been ezou^ 
from attcmding by the solidtor for the party on whose behalf the subpcena was 
issued {Farraky. Kent (1838), 6 Dowl. 470; B. v. SUman (1832), 1 Dowl. 61^. 
Blness is a suffldent excuse for non-attendance {Be Jacobs (1835), 1 Ear. & Tv. 
123). The JCin^B Bench Division haa an inherent jurisdiction to set aside a 
sutpofia ad v. Baines, [1909] 1 E. B. 258). As to other contempts by a 

witnm, see p. 283, ante. 

(;) a. y. Stretch (1835), 4 DowL 30. 

(r) Eomsv. Smith (1815), 6 Taunt. 9; (7ardenv.0teNwdI(1837), 2M.ftW.319 
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SlCOT. 3. 

Contempt in 
Prooednre. 


Attoiidntice 
before otVicerB 
of the court. 


Kdbmi 

eorjmt. 

Bankruptcy* 


tendered with the subpoena («). It is a contempt for a witness not 
to attend even though the cause is not called on (t), and a witness is 
liable to attachment though not called, if it is shown that bj reason 
of his absence he could not have appeared if called (a). A witness 
must bring with him documents specified in a gubpaena duces teoum, 
even though he is not Iround to produce them (6). 

Witnesses may by order be subposnaed to attend before an official 
or special referee or before an arbitrator or umpire (c). Any party 
to a cause may subpoena a witness to attend before an officer of the 
court or other person appointed to take the examination of wit¬ 
nesses ; and upon a certificate of the examiner that a witness has 
refused to attend, or to be sworn, or to answer, an order may be 
made directing him to comply (d), and wilful disobedience to such 
order by the witness is a contempt (e). Witnesses summoned to 
attend before a Chancery master are liable in default to process of 
contempt in like manner as witnesses are liable thereto in case of 
disobedience to any order of the court, or in case of default in 
attendance in pursuance of any ordmr of the court or of any writ of 
aubpoena ad teatificandum if). An order of a master in lunacy for the 
attendance of an alleged lunatic for examination may be enforced 
in the same way as an order of a jud^e of the High Court (^). 

Attachment will issue for disobedience to a subposna to name 
a solicitor in the place of one who is dead or disqualified (/»). 

648. Attachment will issue for disobedience to a writ of hdbeaa 
eorpua by the person to whom it is directed (t). 

649. Analogous to contempt by wilful disobedience to a judgment, 
order, or process, are certain defaults declared to be contempts by 


(a) Fuller v. JVen^toa (1788), 1 Hy. Bl. 49; Brocae v. Lloyd (18u^, 23 Bear. 
129; Be Wtnlting Men's Mutual aockty (1882), 21 Gh. B. 631. Objection to 
the iiisulHoiency of conduct money should be t^ou at the time of service {Ghff 
V. Millt (1844), 13 Ij. J. (q. B.) 227 ; Dixon t. Lee (1834), 1 Cr. M. & B. 640). 
Failure to attend for cross-examination pursuant to an order will not be 
punished by attachment whore conduct money has not been tendered {In the 
instate of Ilamey, [1907] F. 239 ; Tovmend y. Toumend (lvl06), 93 L. T. 680), 

* (i) Barrow y. Humphreye (1820), 8 B. ft Aid. 698. 

(a) Dixtm y. Lee, eupra; Ooff y. Mills, eupra. 

Ih) B. y. Carey (1645), 2 NoW Sosa. Oos. 106. 

fc) Arbitration Act, 1889 (52 & 63 Tict. o. 49), s. 18. 

(a) R S. 0., Ord. 87, rr. 18, 20. An order for attachment of a witness 
summoned to attend before an officer of the court can only be made by the ou^ 
itself. Boo p. 316, neat. - 

(e) B. S. 0.; Om. 87, r. 8; Siuort y. Btdlde Co. (1884), 63 L. J. (on.) 761; 
Carew v. Garew, [1891] F. 360; Bhurroeh y. (1888), 4 T. L. B. 366. 

(/) B. S. 0., Old. 66, tr.^ 16,17. For form of Chancery mastw’s summons 
for the attendance of a witnera, see ibid., r. 24, and Form 1 in Appendix L 
to the B. S. 0. To enforce attradanoe under this summons an order for the 
witness to attend must be obtained under Ord. 37, r. 13, followed in case of 
non-al^danoe by amotion for attachment (Powell y. Kevitt (1867), 66 L. T. 728). 
(a) Lunacy Act, 1891 (64 ft 66 Yiot. o. 06), s. 26(2). 

(n) See Bani^, Ohaboeiy Forme, 6th ed., p. 1041. 

W Crown Office Boles, 1906, r. 221; Be TAompaon, B. y. Woodu/ard (1869), 

6 T. L. B. 666, 601. Whore tiie original writ ef habeat eotpus was not eerved, 
biri pnly copies, a rule nisi for attaobi^t wae discharged (A y. Bonn (1894X11 
T. L. B. 39]i* And see tide Obowit PaAcmex. 
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the Bankruptcy Acts. A debtor who fails to attend the first flnwtS. 

meeting of creditors and give information required, or to give an Gontepptin 

inventory of hie property and a list of creditors and debtors, or to Prooedoie. 

wait on the trustee, or to execute deeds etc., or to aid in the realise- 

tionRud distribntion of his property, or to deliver possession of any 

part of his property, is guilty of contempt (k). Any treasurer or 

other officer or any banker, attorney, or agent of a bankrupt who 

fails to pay and deliver to the trustee any money and securities for 

which he is responsible, is guilty of contempt (f). Where default is 

made by a trustee, debtor, or other person, in obeying any order 

or direction of the Board of Trade or the Official Beceiver under 

any power conferred by the Bankruptcy Act, 1888, the court may 

order compliance, and may also make an immediate order for 

eommitto.1 (m). Bisobedience to an order of the court made on 

an application to enforce the provisions of a composition or scheme 

is a contempt (n), and a discharged bankrupt who fails to assist the 

trustee in realising and distributing such property as is vested in 

the trustee is guilty of contempt (o). 

Every person from whom the Charity Commissioners or their charity 
inspector is authorised to require any account or statement or Commii- 
answers to any questions or inquiries, or whose attendance the 
inspector is authorised to require, who refuses or wilfully neglects to 
render such account or statement, or to answer such questions or 
inquiries, or to attend in obedience to a lawfnl precept of the 
inspector, or to give evidence before him, or wilfully alters, destroys, 
withholds, or refuses to produce any document lawfully required 
to be produced before the inspector or the Commissioners, is deemed 
guilty of a contempt of court and is liable to be attached and 
committed by the High Court of Justice on summary application by 
the Commissioners (p). 


Sub-Skoi. 4.— Brtatih of Unitrtdking. 

650. The breach of an undertaking given to the court a Bi«M:h of 
person or corporation, pending proceedings, on the faith of which “ndertaWng. 
the court sanctions a particular course of action or inaction, is 
misconduct amounting to contempt. 

An undertaking to pay money to a person or into court, like'an 
order for payment, can only be enforced by process le^ing to 
imprisonment, subject to the provisions of the Debtors Acts, 1869 
and 1878 (q). 


Bankiuptoy Aot, 1883 (46 & 47 Yiot. c. 62), s. 24. 

'niMd..B. 60 ( 6 ). 

;«} Ibid., 8.102 (6). 

ttj Baokrnptty Aoa 1800 (63 A 64 Yiot. o. 71X ■. 3 (14). 
o] Aod8eehfleBAjnaiit>TOTAKDliraoz.VBKav. YoLlI.,p.267. 

A Gtoritable TroBts Aet, 1863 (16 A17 Yiot. o. 137), 1 .14; Jadioatara Aot, 
(86 A 37 Wot. 0 . 66), a 76 i and see 16 A 10 Yiot o. 124; es. 6—0. Yw 
form of Older adjndieafang the eontompt, see Mo 8ir Mobert FeeFa School at 
Tamworfh, Eaaforto ChaHty Oamaduiomera (IBM), 3 Oh. App. 648; So QQtJmtt 
Sdueatioaii Trust, [160611 Oh. 367; and sea title OKaamm, YiA lY., p. 802. 

(g) 82 A 33 Y^iot. e. 6% a 4; 41 A 42 Yid a 64; Oartar v. iloWfa (1003] 2 
Oh. 812; BuckleuY. Oraw/ord, [1893] 1 Q. B. 106; Jh Mauaieri Laundtr r. 
Mieha/ind$, [10661 w. N. 48. But see note (a), p. 208,.tti;foi B aeons that the 
OORSOt pxooesB is eommittsl (B. v. A. A Oo*, [lOOOJi Qu. 484}^ 
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Sect. 3. 
Contempt in 
Procednret 


Breach of 
undertakinfTi 


(r) D. y. A. & Co., [1900] 1 Oh. 484; Callow y. Tonwf (1887), 66 L. T. 147. 

(«) A.-G, y. Wheatlejf ds Co., Ltd. (1003), 48 Sol. Jo. 116; and see B. S. 0., 
Ora. 42, r. 31. Such an underling may M enforced by sequestration under the 
last-mentioned rule, being equivalent to an order for the purpose of that rule 
{Milbum y. Nmton Collien, Ltd. (1908], 62 SoL Jo. 317). 

(<) Turner v. Nav(d, Military and Ctvil Service Co-operative Society qf South 
A/rica (1007), Tima, Olst Janua^, p. 3, coL 2. Compare it. S. 0., Ord. 31, rr. 22,23. 

A.-G. y. Boyle (1864), 10 Jur. (w. s.) 309. 

(а) Linion v. MarJ^aie (1893), Tima, 31st October, p. 14, col. 1. report 
says ** attachment,” but the record shows that the order was for committal, and 
it was necessarily so, as the sentence was imprisonment for a fixed period. 

(б) B. & 0., O^. 12, r. 18. A solicitor must fulfil his undertaking notwith¬ 
standing instructions from his client not to do so (iZs Kerly, S(m Js Vei^n, [1901] 
1 Cb. 467, 0. A.; and see The Anna and Bertha (1891), 64 L. T. 33'J); but 
where it appeared that the plaintifi's attorney had agraud not to enforce the 
undei'taking, attachment was refasdd {Mould y. Bobait ^1824), 4 Dow. & By. 
(k. b.) 719). Notice to enter an appearance should be given to the defendant’s 
solieitor before applyii^ to attach mm for breach of his undertaking {Jacob y. 
Jiagnay (1842), 12 L. J. (q. b.)93). 

(c) Be Kelly, Sort Jk Vvden, eapr^ 

Bi. S. 0., Old. 31, r. 23. Thu is not the breach of an undertaking, unless one 
be mplied, butit is an obvious breach of duty which places the client m danger of 
attaemnent; for service of such on order on the soliator is miffloient to found on 
application for attachment of the party for disobedience to the order (r. 2^ 

M Be Coolgardie Chid Fietde, Ltd., Be Camon, Son Morten {Solidtore), [1900] 
1 Gh. 476 (undertaking to stamp a document); Be the Solicitor of^ a Defendant, 
Lawford y. Spicer (18d6)j 2 Jur. (w. s.) 664 (undertaking not to interf^ with 
a witness). As to what is necessary to constitute an undertaking by a solicitor, 
see Be a Solieitor, Bx parte Hcda, J.1907] 2 S. B. 689. ^ undertakiog by a 

solicitor in his professional capacito, though not given in an action, will bs 
eidorced by a summary order made in the matter of the solicitor {ibid,; Be 
jP Cs ri8881 We Ne 77)i 

(/') parte Watte (1832), 1 Dowl. 612; Ex yarte Evane (1840), D Dowl 106. 
And see, generally, title SouonoBS. 


An undertaking to do any act other than the payment, of money 
or to abstain from doing anything is enforced by committal (r). 

An undertaking given in court by a company cannot be enforced 
by attachment of the directors (s). 

An undertaking given in court on behalf of a person vrithout his 
knowledge and not communicated to him will not be enforced by 
process of contempt (t). 

Applying to Parliament for powers which involve contravening 
an undertaking given to the court does not amount to a contempt, 
but the parties should inform the court of their intention to apply 
to Parliament (u). 

A wife who molests her husband in breach of her undertaking to 
the court is liable to committal (a). 

A solicitor failing to enter an appearance in an action, or to put 
in bail in an Admiralty action in rem, in pursuance of his written 
undertaking, is liable to attachment (6), and only under very special 
circumstances will the court relieve a solicitor from his under¬ 
taking (c). In the same class may be dncluded neglect of a solicitor, 
without reasonable cause, to give notice to his client of an order for 
interrogatories, discovery, or inspection, which renders the solicitor 
liable to attacl:ment((0. 

A solicitor is liable to attachment for breach of any undertaking 
given by him in his capacity of an officer of the court (s), but not for an 
undertaking given in Ms private capacity, unless given to the court(/). 
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Part II.—Attachment and Committal. 

Shot. 1. —In General, 

65X. Attachment (g) and committal are summary processes for 
punishing criminal contempts (/{)i and also modes of execution for 
enforcing judgments and orders (i). 

A writ of attachment commands the sheriff to attach a person and 
bring him before the court touching a contempt alleged, and has 
the same effect as the writ of attachment formerly issued by the 
Court of Chancery ijc). 

No writ of attachment can be issued without leave of the court 
or a judge, to be applied for on notice to the party affected (0> An 


(. 9 ) The attachment referred to is tlie writ of attachment, a personal process, 
having no connection vrith attachment of debts, which is by order, and not by 
writ. See H. S. 0., Ord. 45. * 

(A) As to the distinction between ciiminul and other contempts, see p. 260, 
onto. 

(t) See B. S. 0., Ord. 42, r. 8 . The origin of committal, os distingai^ed from 
attachment, is to be found in the practice of the Court of Chancery, Where 
attachment issued the olfundor was arrested by the sheriff, and, if the contempt 
required to be adjudicated, was brought before the court, examined upon 
interrogatories, and upon proof of the contempt was committed to the Fleet 
(Lord Bacon’s Ordinances, 1619, No. 77). In cases of assaulting or abusing a 
process server or speaking scandalous wor^ of the court, an order was mode 
fox immediate committal upon ex parte motion, supported by on affidavit of the 
facts {fMd.), and upon contempt in the face of the court an order for committal 
was made tnsfanter, as at present. At one time attachment followed by interro¬ 
gatories was applied upon the breach of on injunction, hut the later practice, 
which is still Icmow^, was to s^e the accused with a notice of motion for 
committal and to decide the question upon affidavits on both sides {Angentein v. 
Hunt (1801), 6 Yes. 488; Eden on Injunctions, 75, 76). Attachment only issued 
against a party, whereas a stranger was committed (f2s Belt a Estate, Foater v. Isdl 

e , L. B. 9 Eq. 172. See, however, Louia v. Qddingham (1650), Sanders, 
lery Orders, 246, 247. See also Re O’Reillya (Minora) (1828), 2 Hog. 20). 
All the above contempts wore ” special” In the cose of '' oimnary ” contempt^ 
namely, where a defendant made default in entering an appoaninoe, or in putting 
in an answer, or in complying with an order to do on act, the plaintiff could 
athi^ him upon proof of the default without any order. Committal was never 
bailable (Buiat v. Bridge (1880), 29 W. B. 117); attachment on mosue process 
was bailable, but attachment by way of execution was not (Ilowlty v. Ridley 
(1784), 2 Di(A. 623). And see p. 316, poat. 

0 B. S. 0., Old. 44, r. 1; Bmes of 1875, Ord. 44, r. 1 . For form of writ, see 
B. S. C., Appendix H, No. 12. 

(Z) B. S. 0., Ord. 44, r. 2 . By virtue of this rule no suitor now has the power 
to imprison his adversary without first obtaining on order of the court, and 
there u seoured to the respondent on opportunity of being heard in his defence in 
every case. This reform, as applied in the case of disobedience to an order 
requiring an act to be done other than the payment of money, maybe considered 
as a oomplement to the Debtors Act, 1869 (32 & 33 Yict. o. 62), whereby, subject 
to excepnons, imprisonment for default in the payment of money was abolished} 
for, though the rules prescribe attaefiunont as a remedy in cam of such dis- 
ob^ence, imprisonment is not inflicted m oases of more disobedience unaccom¬ 
panied by miscondnei See p. 297, ante. At common law before the Judicature 
Acts a writ of attachment never issued without the leave of the court, but in 
Chancery a plaintiff ootild without any order attach a defondant for disobedience 
to an order to do an aot and could him in prison until he complied. 
Ord. 44 governs the practice in all divans of me High Court except in 
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InQeneniL 
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applicable. 


Praetioe. 


Contempt or Coubt, Attaobmimt, and Committal. 

application for attachment diould be made promptly; otherwise 
the court may refuse to attach (m). 

An order for committal is made upon motion to the court, 
notice of which must be served on the person sought to be 
committed (n). 

652. Attachment is applicable to all cases of contempt, except 
breaches of undertakings (o) and failure by a sheriff to return a 
writ of attachment or bring in the body after notice (p). In the 
excepted cases committal is applicable, and committal is an alter¬ 
native to attachment in all cases of criminal contempt (q) and 
for the purpose of enforcing judgments and orders to do on act 
other than the payment of money or to abstain from doing 
anything (r). 

Instead of ordering attachment or committal, the court some¬ 
times adopts the more lenient course of granting an injunction 
against a repetition of the act of contempt (a). 

653. Attachment and committal as penal processes in the case of 
criminal contempt are not generally affected by the Boles of the 
Supreme Court, and the practice in such cases in most respects 
remains the same as before the Judicature Acts (t). 

On the Grown side of the King’s Bench Division proceedings fox 
contempt are regulated by the Grown Oihee Buies, 1906 (u). 

Decrees and orders in matrimonial causes are enforced and put 

matrimonial causes, as to vhich see note (a), p. 309, post, and except also in 
cer W" drown oasoa governed by the Queen's B^embranoer Act, 18C9 
(22 A 23 Yict. o. 21), and tbe Grown Suits etc. Act, 1865 (28 & 29 Viet o. 104), 
and rules thereunder. See title Cuown pRAarioK. 

. (m) This was tbe role at common law {Thorpt v. Qiabowme (1825), 11 Moore 
(o. P.), 55; R. V. StrtMi (1835), 4 DowL 30; Storty v. Gkirry (1840), 8 DowL 
298). 

(n) For immediate committal for contempt in face of tbe court, see p. 317, 
post. 

?©) D. T. A. A Co., [1900] 1 Oh. 484. 

(p) £. S. 0., Ord. 52, r. 11. Formerly the sheriff was attached by the 
ooioners, and the coroners by elisors. See Andrews r. Shan (1773), 2 Wm. Bl. 
911. It woidd seem that under the present rule the eheiiff would lx* atrested 
by the tipstaff. See p. 318, 

(v) Mr. Begistrar Lavie'a Alemorandum, [1803] 1 Ch. 250, n. As to criminal 
contempt, eee Part I., sects. i and 2, pp. 280 et «eg., ante. 

(r) IL S. 0., Ord. 42, rr. 7, 24; Harvey v. Harvey (1884), 26 Oh. D. 644; 
D,y,A,A Co., supra.' Attochmenl^ and not committal, is (subject to the Debtors 
Aots) the procedure to enforce an order for the payment of money {Be Ward^e 
ASriofs, Wwlie v. Ward, Q671] W. N. 163 ; B. S. U., Ord. 42, rr. 3. 4, 24). 

(«) See Brock y. Evans (18^), 29 L. J. (ODU.) 018, 0. A $ Coleman v. Went 
HarRepoei Rail, Co. (1800), 8 W. B. 734; Plimpton ▼. SpfZTsr Q876}, 4 Oh. D. 
280, 0. A. ; Mdekett T. Herne Bay Gommiaaionere (1676), 24 W. B 645 ; Bowden 
y. jBuNea(1877), 46 L. J. (OH.) 414; JTifeat y. Sharp (1882), 52 L. J. (OH.) 134 ; 
QuOding y. Morel Broffiera, CdbUit A Bona (1088), 4 T. L. B. 198; Oronmira y. 
Daay Bourn (1892), 9 T. L. B. 101; J. A JP. Coate y. Chadwick, [1894] 1 Oh. 
347. 

(0 B. S. 0., Old. 68, r. 1. The only alteration seems to be that Ord. 42, r. 2, 
of the Consolidated Chancery Orders, 1860, proyiding for the punishmeht by 
ewfamittal of yiolence or abosiye langnam to a prooess server or soandalons or 
Moatemptnoua words aaeinst the oottiv or the piooeas thereof, is annulled 
(B. & a, Brdimiaaxy CMder and Appendix 0). But see p. 288, atiM. 

|U* 240~242. See ppb 309 A poet. 
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in ezecation in tbe same or the like manner as judgments, orders, 
and decrees in Chancer(a). Xa 

6ff4. The writ of sequestration, though a process of contempt in SeqoeBtntion. 
its nature (&), is a form of civil ezecation, and is not applicable to 
criminal contempt. This process is not, as formerly, dependent 
upon the previous issue of a writ of attachment (c), but when attach¬ 
ment has already issued, sequestration will not issue without the 
leave of the court (d). 

Shot. 2. —Form oj the Applieatton. 

SuB-SeoT. 1 .—Cluincery JDivivton, 

665. Application for leave to issue a writ of attachment is Motion for 
ordinarily made by motion to the court (u). attMhment 

In the case of acts by a stranger tending to obstruct the course of 
justice, the notice of motion should be entitled In the matter of an 
application on behalf of A. B. for a writ of attachment |]or committal] 
for contempt of court” etc., as well as in the action, if any (/). 

The notice of motion must state in general terms the grounds of 
the application (y). • 

Application for committal is made by motion to the court, and if Motion tn 
the person sought to be committed is a stranger, the notice of motion a»>unittal 
should be entitled as in the case of attachment (h). A notice of 
motion to commit a solicitor for breach of an undertaking given in 
an action should be entitled, not in the action, but in the matter of 
the solicitor (i). It is proper to state in the notice of motion the 
grounds of the application, though the rule does not apply in terms 
to a motion for committal (k). 

Ezcept in cases where committal is the exclusive remedy (1), 
attachment may be asked for in the alternative. 


(a) Matrimonial CanBes Aot, 1807 QfO & Viot. a 83), s. 32. It seems that 
this seotion, ^ough repealed by the Statute Law BoTisioa Aot, 1892 (30 A 36 
Viot. e. 19), still governs the praetioe. See s. 1 of the latter Aot; Jatwrd v. 
Htvard (1896), 73 L. T. 664; Toiunmd v. Town^ (1905), 93 L. T. 680, 0. A. { 
SoHm V. BoKm, [1907] W. N. 90. In the Divorce Court attaohment never 
iiMiied without an order (Divorce Buies, 1806, r. 110). A judge of the Eiqg's 
Bencih Division has no rawer to order attachment to enforce payment of costs 
ordered to be paid in a divorce suit (Cooh v. CooJe (1885), 2 T. L. B. 10). 

5) IVatt V. Inman (1889), 48 Oh. D. 173, at p. 179. 
e) B. S. 0., Old. 42, r. 8; iJnd., zr. 4,6, 31; Ord. 48, rr. 6, 7. 
d) Daniell, Chance^ Practice, 7th ed., 713. As to soquestiation, see title 
PaacnoB ahd Pboobdubb. As to committal under s. 3 of the Debtors Act, 


adjourned into court ii it were a pMper case for granting leave (Xtovrs r. 
Gaimtme (1889), 40 Ch. D. 353), but this praetioe has not been ndlowed. In uy 
naSe me order for leave will not be made in ohamben (S, 0. (1868), 89 Qh. D. 
822, 0. A.). 

(/) See (yShea v. dShea and PornsB (1890), 13 P. D* 39, (X A., at p. 62, 
whm the full title of the application is given, 
fo) B. S. 0., Ord. 52, r. 4. 

Seesun^ 

m B» Ktny, Ban A Vardan, [1901] 1 Ch. 467, 0. A. 
fit) Bee B. 0.0., Ord. 52, r. 4. 

(Q Seep. 308, oafs. 
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BaoT. 2. 
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Contempt of Court, Attachment, and Couhittal. 

Sub-Sect. 2.— King't Bmch Division, 

656. The practice upon applications for attachment and com¬ 
mittal on the civil side of the Jong’s Bench Division is governed by 
the same rules as in the Chancery Division, but applications on the 
civil side to enforce obedience to orders are made by summons to a 
judge at chambers (m). Attachment is the usual remedy for breach 
of an order to do an act, and committal for the breach of a prohibitory 
order (n). Other contempts are dealt with by motion to a divisions 
court, which must be made by counsel, and cannot be made by a 
litigant in person who is not a barrister (o). No application for a 
rule nisi for an order to show cause against attachment can be made 
on the civil side (p). 

Unless it is otherwise directed, an application on the Grown side for 
attachment for contempt is by motion for an order nisi {q). In some 
cases the accused is called upon by order to appear and answer (r). 

An application for committal for contempt in bankruptcy or in 
matrimonial proceedings must be made in court (a), and the same 
practice applies in probate and admiralty cases and in the winding 
up of companies (&). 

Where a motion to commit has been refused, the court will not 
entertain a second motion upon further evidence in respect of the 
same contempt (c). 

A notice of motion for attachment or committal must be addressed 
to individuals. If it is addressed to a corporation no order will be 
made (d). 

Sect. 3 .—Evidence and Procedure. 

657. To found an application for committal or attachment in the 
case of criminal contempt, the facts constituting the alleged contempt 
must be proved by affidavit (c). 

(m) As to the jurisdiction, to mnko the order in chambers, see Salm Kyrhurg 
T. Posnanski (1884), 13 Q. B. D. 218 ; Amsiell v. Leaser (1885), 16 Q. B. A 187. 
though it has been said that applications affecting public liberty should, if 

J ofl^le, be heard in public (per Lord LoBEBUBir, L.O., v. Oovemor of BrinAan 

*rison, Ea parte Lapierre (1906), Times, 7th August, p. 6, ool. 1; and see West 
Ham Corporation v. Cunningham (1906), Times, 16th August, p. 6 , ool. 4). 

fn) This follows the old Chancery practice (see Ii£r. Eemstw LavK^'s Memo¬ 
randum, [1893] 1 Ch. 259, n.), but either remedy is applicable (ATariMU v. Harvey 
(1884), 26 Ch. D. 644; D. ▼. A. A Vo., [1900] 1 Oh. 484). Formerly an order 
for committal was mode by a judge at chambers to punish a cont^pt com¬ 
mitted in his presence, the judge afterwards reporting the fact to the court, but 
such orders ore now invariably made in open court. 

(o) Ex parte Fenh (1834), 2 Dowl. 527. 

(^ E. S. 0., Ord. 52, r. 2. 

( 9 ) NotwitlriKanding a note to the oontrary in R. v. Qra^, [1900] 2 Q. B. 36t 
at p. 42. See Crown Office Buies, 1906, r. 240; and see for instances R, v. Parks, 
[1903ji E. B. 432; R. v. Davies, [1906] 1 E. B. 32._ 

(r) This procedure, though not spe^oally provided for by the rules, was 
adopted after consideration of precedents in Onslow and Whatley's Case (1873), 
L. B. 9 Q. B. 219. See also R. y. OrUtf, supra. 

(a) Bankruptcy Buies, 1886, r. 6 ; Bivoroe Boles, 110. 

(5) As to wmmng-up proceedings, see Companies (Winding-np) Buies, 1903, 

r. 6. 

(c) Badisehe Andin und Soda FeArik v. Thompson (1904), 21 R P. 0.4^, 0. A. 
(a) Be Hootey, Ex parte Ho<^ (1899), 79 L. T. 706. 

(a) B. S. 0., Ord. 38, r. 1. The person sought to be committed has the right 
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Paet II.— Attachment and Committal. 

To enforce obedience to a judgment, order, or process bj attach¬ 
ment or committal, it is necessary to prove by affidavit-~(l) service 
of the judgment, order, or process to be enforced; (2) default made; 
(3) service of the summons or notice of motion for attachment or 
committal (when the respondent fails to appear on the hearing of 
the application). 

When the application is to enforce a judgment or order for the 
payment of money, including an order embodying an undertaking 
to pay, the affidavit must prove that the case is within sub- 
ss. 8 or 4 of B. 4 of the Debtors Act, 1669 (/). 

668 . Personal service of the order (g) or process to be enforced 
is essential, except in the following cases: (1) prohibitory orders the 
drawing up of which is not completed; (2) orders embodying an 
undertaking to do an act by a day named; (8) orders to answer 
interrogatories or for discovery or inspection of documents; (4) where 
an order for substituted service has been made; (5) where the 
respondent has evaded service of the order (/^). 

In the case of service of* a prohibitory order pronounced, 
but not yet drawn up, it is sufficient to prove that the person 
affected has had notice of its being made (i), but formal sdirvice of 
the completed order should be effected as soon as possible (k). A 
prohibitory order does not require indorsement under Ord. 41, r. B (1). 

to Bee the applicant’s evidence in reply {Dodge v. Brawn (1879), 24 8oL Jo. 108). 
In the COSO of a juryman chared with miseoiidnct it wns held that the ovidonra 
of his brotBer jnr}'men was inadmissiblo v. Andrew Jirowti (1901), Now 
South Wales State Hep. 200) ; but see JSx parte Marrie (1907), 72 P. 6. The 
report of a registrar ui bankruptcy that a witness has refused to be sworn is 
sufficient evidence to support an application for committal without any affidavit 
(7fs a Debtor, Ex parte retilionilig Oreditore and the Deltor (1907), Timee, I4th 
May, p. 8, ooL 2). 

(/) 82 & 33 Yict. 0 .62. Where the judgment or order directs payment within 
so many days after service, there is no default until after service and the expira¬ 
tion of the period fixed {Colveraon, v. Bloomfield (1880), 29 Gh. D. 341, G. A.). 
And see Ord. 41^ r. 6. 

(y) “ Order" includes judgment for the purpose of this and the following 
sections. 

(A) As to (fi), see Kietter v. Teitmar, [1905] 1 E. B. 39, 0. A., and the romarks 
thereon, note (A), p. 313, post. Whore a person sought to be attached »peared 
by counsel and by consent the application to show cause was adjourned!, it was 
held, on his failing to appear sura^uontly, that ho bod waived personal service 
of the rule niei (Ex parte Akode (1875), 1 0. P. 1). 6^. 

(i) United Te^htme Co. v. Dale (1884), 25 Gb. I>. 778; and see Be Biehop, 
Ex parte LangUg (1879), 13 Oh. D., at p. 119, 0. A. See also Skip y. Hameood 
(y!<&), 3 Atk. 564; Anon., 3 Atk. 567 ; Hearn v. Tennant (1807), 14 Yea 136; 
Kington v. Eve (1813), 2 Yea & B. 249, at p. 350. 8o also notice of a warrant of 
arrest of a ship is sufficient without formal service (The Seraglio (1885), 10 
P. D. 120). 

(k) Jamee v. Downes (1812), 18 Yea 522 ; Van Sandau v. Bose (1820), 2 Joa A 
We 264. 

(l) Selous y. Croydon Bural Samiary Authority (1885), 53 L. T. 200; Hudson 
r. Walker (1894), 64 L. J. (OH.) 204. Ord. 41, r. 5, requires the copy of the 
judgment or order directing an act to be done, which shall be seryed upon the 
person required to obey Ihe same, to he indorsed with a memorandum in the 
words or to the effect following, namely, “If you the within-named A. B. 
negleot to obey this judgment [or order] by the time therein limited, you will 
be lia^ to process of execution for the purpose of compelling you to obey 
the same judgment [or order].'* 


SXOT.S. 

Evidenea 

and 

Procedure. 


Service of 
order. 



CoNTEicFT or Court, ATTAcaifBRT, and Committal. 


m 

Shot. a. ^ mandatory injonotion in the prohibitory form formerly in 
Eridenee common use (m) can be enforced by obtaining a snppleihental order 
fixing a time for compliance, and then moving for attochment or 
Prooeanre. committal upon proof of personal service of both orders, the 
supplemental order being indorsed as required by Ord. 41, r. 6 (n). 
Berriee of An undertaking embodied in an order to do an act by a day 
Older. therein named may be enforced by committal mthout sernng 
the order (o), but where the undertaking is to do an act forthwith, 
there must either be personal service of the order under Ord. 41, 
r. 5, or a four<day order must be obtained and served personally before 
attachment will issue (p). Where the undertaking is to pay money 
into court, and no time is named in the order, or the day fixed by 
the order is past, a four-day order must be obtained and served 
personally before the undertaking can be enforced ( 9 ). 

Where an order by consent to do an act by a day named has 
not been personally served, an order to enlarge the time can only 
be obtained by consent (r). 

An order against two executors tp pay money into court can be 
enforced by attachment against one of them who has been served 
with the order, without serving the order upon the other («). 

Service of an order for interrogatories, or discovery, or inspection 
made against any party, on his solicitor, is sufficient to found an 
application for an attachment of the party for disobedience to the 
order (f). 

(m) Before iho decision in JacJaon v. NoTnMnby Brick Co., [1899] 1 Ch. 438, 
0. A. Before this decision a mandatory injunction, e.g., to pull down and 
xemove buildinn, restrained the defendant from allowing tbe buildings to 
remain on the umd. Now the order directs the defendant to pull down and 
remove etc. Before the Judicature Acta an order directing an act to be done 
could be enforced by attachment, which issued at the instance of the plaintifl 
without any order, but an injunction could only be enforced by committal, 
which could only be effected pursuant to an order of the court. Thus the court 
reserved to itseu the power of enforoinj; or dedming to enforce a mandatory 
injunction. As attachment now never issues without an order (Ord. 44, r. 2), 
the indirect form of mandatory injunction is no longer uecesaary. 

(fl) Mamell v. Jones, [1906] W. N. 168, 0. A.; and see Angerstein v. Hunt 
(1801), 6 Vos. 488. If a eappiemental ordir aimply extends the time tor doing 
an act, it does not Tequii-e indorsement under Old. 41, r. 6, pruvuW ^ 
first Older is so indorsed {Treherne v. BaU (1884), 27 Oh. D. 66, O. A.}, but it 
must be personally served (£e Scat (a tiolmtor). Be Seal and Edgelow {Solidtore), 
[1903] 1 Ch. 87). For form of indorsement, see note (1), p. 311, ante, 

M D. V. A. k Cbo [1800] L Oh. 484; Be Launder, tanmier v. Bicharda (1908), 
88 ll T. 634. 

(p) Halford v. Hardy (1868), 81 L. T. 121. A direction in on order to do an 
act forthwith, is a suffidmt expression of time under Ord. 41, r. 6 {Hat/ord v. 
Hardy, mphi ; and see Tkomae r. Nokee (1668), L. B. 6 Eq. 621; wnira, QiBtiH 
V. Endean (1878), 8 Ch. P. 269, G. A., at m 266. See also Higgim v. ——> (1803), 

8 Yes. 881). 

(s) Carter v. BotoHc, [1603] 2 Ch. 312, 821. four-day order is obtained 
on summons, and requires the act to be done within four days after oervice of 
the (nrdar. 

(r) Auetralaeian Automatic Wsighiny Mdckine Co. v. Walkr, [1881] 

170. 

(a) Be EOia, HardeaeBo y. Ellft (190^ 86 L. T. 80. 

(t) B. S. 0., Ord. 31, r. 22. In the Ohanoery Division the order, if drawn up 
in duunherSf^an be enforced by attaobment withoirt being entered (Ord< 88, 
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Upon an affidavit showing snffieiant grounds for the applieatiott an 
order for substitated service of the order to be enfor^ may be 
obtained «b parte (a). 

Personal service of an order to do an act may be dispensed with 
if it js shown that the person to be served has evaded service (b). 

The fact that the person ordered to do an act was actually in 
court when the order was made is not a ground for dispensing with 
personal service of the order (c). 

An order extending the time for doing an act ordered to be done 
must be served personally (d), and this applies to a four-day order. 

The original or duplicate order to be enforced, order extending 
time, or four-day order must be produced at the time of service, 
production of an office copy not being sufficient (c). 

The copy for service of an order directing an act to be done must 
be indorsed in the prescribed manner (/). 

Personal service of an order upon a director of a company 
must be proved before he can be attached under Ord. 42, r. 81 (r/). 

To found an application for attachment to enforce the order 
of an Irish court enrolled in the Chancery Division in England, the 
order must have been served in Ireland 


(a) B. S. C., Old. 67, r. 6; Oid. 10; JZe a Solicitor, [1892] W. N. 22 ; JVAy/t 
JfelvtUe r. Melville (1886), 4 T. L. B. 491. For early oases ol substituted 
service, see y. Simpeon (1848), 2 Do O. & Sm. 484. 

(b) Kuiler v. Tettmar, [^1905] 1 & B. 89, 0. A., decided on the authority of 
r. Hyde (1888), IS F. D. 166, 0. A. Tho latter decialon is partly founded 

on Allen v. Allen (1886), 10 P. D. 187, which is founded on Miller v. Miuer (1870), 
L. B. 2 P. & D. 54, the j udgment in which last ease does not refer to the question 
whether personal service is necossa^. Itis submitted that the practieeof the Coiut 
of Chancery on which the decision m Hyde v. Hyde, rntpra, purports to be based is 
not correctly stated in that case. In the Court of Ohancery ^sonal service was 
required unless there had been a previous order for suDstitnted service: see 
Braithwaite’s I^tice, 168,167,358, note (b); Mor^,ChanoeryActs and Orders, 
4fh «d., 489,490Seton, Judgments and Oidm, 4tii ed., 1560; Daniell, Ohancery 
^aetice, 4th ed., 930, 840. Braithwaite says (p. 858, note (b)): “The servioe 
must be personal on the party, or, if substituted service, then m striot aoocodanee 
with the terms of the order directing such service.” See also Be Ounttingkam 
(1888), 55 L. T. 766, as to the later pnctice, Ihe aamepraotioe wasfbllowed at 
common law (B. v. Smithiea 0789), 3 IVffin Bep. 351; BUaautl v. Tower (IS'ifil), 
1 Or. IL & B. 88: Parker v. Burgwt (1834), 3 Nev. ft M. (k. b.) 80; Fhulipi v. 
HtOdhinion (1835), 3 Dowl. 583; Alvin v. Tomer (1835), ibid. 663; Swinfenr. 
Swi^fin (1856), 25 L. J. (o. v.) 303). But eee, contra, JDieae v. Wame (1835), 
1 Sfxrft, 687 ; EppattieBurgin (1841), 1 DowL (v. S.) 292. 

(e) Be Tuck, Mvreh y. Looeemore, [1906] 1 Gb. 69^ 0. A., dissaniing from the 
dtetum of Ooitob, L.J., to the contrary in Hyde v. Hyde, vu/pra, 

(d) Be Seal (o Sctieitcir), Be Seal and Edgelow {SdUettore), [1903] 1 Oh. 87. An 
error in &e title of the copy served entitles a person attaiwed thkraunder to his 
disgorge (A Hidt (m Infant) (1876), 11 Oh. D. 168). 

(s) Sw A S. 0., Ord. 67, r. 1; OiA 62, r. 2 (2). There te a slip in Ord. 67, 
V. 1, which refen to “an order for attachment” instead of “an order to be 
enfcmed by attaofament." An order (or attaehment is never serted. Where it 
was shown that the defendant was aware of the contents of an urder, committal 
to enfoToe it was ordered, althongh the original was notiuroduoed to him when 
he was served with s oopy (Pettitt v. Bell (1908), 52 Sol. Jo. 784). 

(/) B. S. 0.. Old. 41, r. 5. See Stoeklon FeofbaU Co. v. Qaeton, [1895] 1 a B 
4dft Por indeseement, see note p. 311, onto. 

MeKtaun v. doint Steek hutUute, [1899] 1 Oh. 871. 

A (IWlb 8^ ^ ^ 
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Contempt of Coubt, Attachment, and Committal. 
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659. Process such as a ettipama ad testijicandim mast, as a general 
rule, be served personally (i), but substituted service has been 
allowed (/c). 

660. The proof required of default in complying with an order 
depends upon the circumstances of the case. Disobedience to 
a prohibitory order necessarily involves a more elaborate statement 
of the facts than disobedience to an order to do an act. If the 
default consists in failure to pay money into court, a certificate of 
non-payment must be obtained from the paymaster ( 2 ). 


Service of 661. Notice of the application for leave to issue a writ of attaeh- 
notice. mout must be served on the person against whom the attachment 
is to be issued (m). The notice of motion or summons must be 
served personally, except in cases where before the Judicature Acts 
attachment would have issued without an order (i.c., under the 
present practice, in case of failure to obey an order to do an act), in 
which case service at the address for service is sufficient (n). 

Where a defendant, sought to be ^attached for disobedience to an 
order to do an act, has not entered an ajypearance, it is as a general 
rule sufficient to file a notice of motion or summons for attach¬ 
ment (o), but the court may require personal service in such a case 
where there is no difficulty in elfocting it (p). 

An order for substituted service of the notice of motion or 
summons will be made ex parle upon an affidavit showing sufficient 
grounds for the application (< 7 ), except on the Grown side of the 
King’s Bench Division, where the rule is strict in requiring personal 
service (r). 

A copy of any affidavit intended to be used and, so far as 
reasonably necessary, of tho exhibits, must be served with the notice 
of motion or summons for attachment (s). 


(t) 11. S. 0., Onl. 37, r. 32; Spicer t. Dawam (1666), 22 Bear. 282, 

ffi Dyam T. Fatter, 7th February, 1908, per Jtelb, J., in chambera, unreported, 
tituted service of a subpoena to nanie a solicitor hM been allowed (Hamilton 
y. Thomaa, [1883] W. N. 31. Compare Newenham y. Pemherton (1846), 1 Holt 
(eq.), 62, and note; Uckombe y. TreiUr (1846), 1 Holt (eq.), 66). Biaobedience 
to a BubjxBna cannot be enforced by attachment unless the original is produced 
at the time of seryice (Wadeworth y. Marthall (1832), 1 Cr. & M. 87; R. y. Wood 
(1832), 1 Bowl. 609 ; Harden y. Ctetwdl (1837), 2 M. & W.319; Pitcher y. King 
(1846), 2 Bow. & L. 765); and the copy must not vary materially from the 
original (Doe d. Clarke y. Tkomaon (1841), 9 Bowl. 948). 

(t) See Bauiell, €9iancory F^tice, 7th ed.,^ 706; Supreme Court Funds 
Eules, 1906, r. 100. The necessity for strict evidence of non-payment may be 
waived by the conduct of the party in default (Treherne v. Dale (1684), 27 Oh. B. 
66, 0. A.}. . 

(m) B. S. 0., Ord. 44, r. 2. 

(n) Rrcvming v. Sabin (1877), 6 OL B. 611; Rea StHdtor (1880), 14 Oh. B. 
162 ; Callow y. Young (188G), 66 L. T. 643; Petty v. Daniel (1886), 34 Oh. B. 
172; Be Evana, Event v. AToton, [1893] 1 Ch. 232, 0. A. 

(^ B. S. 0., Old. 67, r. 4; Ba Morris, Morris y. Fowler (1890), 44 Oh. B. 161; 
Be Evans, Evans y. Noton, tnjira. 

(jd) Be Bassett, BasaUt y. BaaatU, [1894] 3 Ch. 179. 

J B. S. 0., Ord. 67, r. 6; Ord. 10. 

See Crown Office Boles, 1906, r. 240. 

B. S. 0., Ord. 62, r. 4; and see MatAenxie y. Mdekentie (1862), 21 L. J. (CH.) 
Liidifidd y. Jones (1883), 26 Oh. B. 64; Hampden v. WaUit (1884), 26 
Ch. D. 746, C. A.; Petty y. Daniel (1886), 34 Oh. B. 172; Be Mutehinga^ [1887] 



Part II.— ^Attachment and Committal. 
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Notice of motion for committal must be served personally on the 
person sought to be committed (a), unless an order for substituted 
service has been obtained (b). 

Copies of the affidavits and exhibits should be served with 
a notice of motion for committal, as in the case of attachment (c). 

Orders have been made ex parte at the same time for attachment 
and committal of the same person for breach of an undertaking 
and disobedience to a prohibitory order {d). 

662. In cases of contempt in the face of the court the offender may 
be committed instavter, and no notice is necessary («), but the con¬ 
tempt must be distinctly stated, and an opportunity of answering 
given (/), 


Sect. 4. —Order for Attachment or Committal, 

663. An order for attachment or committal cannot be made by 
an official or special referee, arbitrator, master, or registrar in 
bankruptcy (g). A master in liyiacy can make an order for attach¬ 
ment in certain cases, but it is considered better that under ordinary 
circumstances he should refer the application to the court (\). 

Preferably the order should show on the face of it the nature of 


W. N. 254: Taylor t. Boe (1893), 68 L. T. 213; Re a Solieiior, [1893] W. N. 
188; Re Running, Sturgeon v. Lavarenre (1894), 63 L. J. (oi^ 784; Rendell v. 

[189^ 1 Q. 1). 16, 0. A.; Rail v. Trigg, [1897] 2 On. 219; Carter v. 
Roberts, fl903j2 Ch. 312. 

' (o) Rllerton v. Thirsk (1820), 1 Jac. & W. 376; Nelson t. Worasam, [1890] W. N. 
216; Mander t. Falcke, [1891] 3 Ch. 488. la cases under the Bankruptcy Acts 
see Bankruptcy Boles, 1886, it. 85—88. 

(J) Mander v. Falcke, supra ; Re a Solicitor, [1892] W. N. 22. 

(c) See B. S. 0., Oi-d. 62, r. 4, and Carter t. Roberts, supra. The nile does 
not in terms apply to a motion for committal, but the practice applicable to 
attachment is followed. 

(oQ Gordon r. Gordon, [1903] F. 141; and see S. 0., [1904]^P. 163, C. A., os 
to the facts. It is clear that both processes could not be effectually pursued 
at once ^oo p. 318, posfj, and this seems to be the oi^ instance of attach¬ 
ment and; committal being ordered simultaneously, lue orders were made 
eas parte on the authority of Favard t. Favard (1890), 76 L. T. 664 (diroroe). 
In the latter case an oraer for attachment was mode ex parte, and without 
service of the order to be enforced (which was evaded) on tne suggestion that, 
according to the practice of the Oouit of Ohancery, a peiwm who failed to obey 
an order to do an act might he attached without any notice at all. But, in fact, 
in such a ease the Court of Chancery was strict in requiring proof of personal 
service, or substituted service if an order for that purpose were previously 
obtain^ (see note (6), p. 313, ante), of the order to be enforced, before attachment 
issued; and the copy order sorvea required to ho indorsed, *' If you the within- 
named " etc., under Qeneral Order, January, 1870, r. 1, and pievioosly under 
Consolidated Cbanoery Orders, 1860,33, r. 10. On the other band, if the attach- 
ment issued in Favard v. Favard, supra, for breach of th^robihitory pert of the 
order, then, according to the practice of the Court of Ohanoeryj an order for 
leave to issue the atti^mentwas required, and could only be obl^edon notioe. 
See 11^. Begistrar Lavie’s Memorandum, [1893] 1 Oh. 239, n. In the Oourt of 
Ohancery an order for committal was never made exports, 

(e) Jfatty.Zigertumod (1874), L. B. 2 So. & Div. 361. 

{/) As Pcllard (18^, L. B. 2 P. G 106; Chaw Hang Sin v. The Jxdgsa oj 
the St^eme Court of Bong Kong (1909), 25 T. Ii. & 881. 

(q) fU 8. G, Ora. 86, xr. 61, 62 a, 66a; Ord. 64, r. 12 (a); Bankruptcy Act, 
1883 (46 A 47& 6», s. 09. 

(A) Re B. (on ail^ed XunoMc), [1892] 1 Oh. at p. 468, 0. A. 
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the contempt, though the absence of this information does not 
invalidate the order (t). 

664. In the Chancery Division and on the civil side of the King’s 
Bench Division an order for attachment is virtually a sentence for 
an uncertain term of imprisonment, the person arrested being con¬ 
veyed to prison by the sheriff and remaining there (subject to s. 4 
of the Debtors Act, 1869 (1), in case of default in the payment of a 
debt) until the court authorises his discharge (1). 


Procedure on 665. When attachment issues on the Crown side of the King's 
Bench Division, if tho sheriff returns ecpi cirrptia, upon application 
an order is drawn up to bring in the body.' Upon the defendant 
being brought before the court, a motion may be made by the 
prosecutor, or, if he does not make it, by the defendant, that the 
latter be sworn to answer interrogatories to bo put to him by the 
prosecutor, and that he give bail to answer them, and for the master 
of the Crown Office to examine the matter and report to the court. 
On the defendant being sworn the prosecutor is ordered to file 
interrogatories within four days after service of the order, and in 
default the defendant can obtain an order for his discharge. On an 
intimation to one of the parties that the master’s report is prepared 
a motion may be made on four days* notice that the master do on a 
certain day make his report to the court. The defendant must be 
present in court when the report is made, and if he is in prison an 
order must be obtained that the governor of the prison bring him 
into court. If the defendant is reported in contempt, the court, 
after hearing the parties on the report, may either pronounce sen¬ 
tence at once or commit him until some future day when he is to 
be brought into court. On proceeding to sentence, affidavits in 
mitigation or aggravation may be read, and the defendant or his 
counsel heard, and the prosecutor’s counsel may be heard in 
reply (m). 

Sentence. 666. An order for committal in the Chancery Division or on the 
civil side of the King’s Bench Division either commits the offender to 
prison simply, leaving him to apply for his discharge, or commits 
him for a fixed period (n). 


(i) Exparit Van Sawluu (1816), 1 F!h. 605; iSm parte Fernandez (1661), 10 
O. B. (V. a.) 3; and see jlb M‘Aleeez (1873). 7 L B. G. L. 146; B. v. Lambeth 
Cotudp Oowt Judge wed Jomt (1887), 36 W. B. 475. 

(k) 32 A 33 Yict. o. 62. 

(l) Oom]pere tiie forms of writ of attadunent, R S. 0., Appendiz H, No. 18, 
and Orown Ofiloe Bulea, 1906, Appendix, No. 190. 93ie unt foUovs the old 
Ohaacery fonn, but diffsn froau it in not flscing a date for the retuxn of the writ 
See ChMi V. iYiftAonf, [1876] W. N. 147; B. S. 0., Oid. 68, r. 11. The form 
prescribed by the Grown Office Boles follows the old oommon law form. 

(m) Gri>wnOfflceBnleB,1906,tr.240-^242. Theezaminatianbyinteriogatoriee 
is onm diq)ensed with. 

(n) The oonuuon law courts leant to fixing the period of imprisonment in 
eases ci committal for erfoiinsl emtempt. See, e.y., Vraw/mfe Cbss (1849), 13 
Q. B. 613; Fx parte Femmia (IMl), 10 0. R a.) at 39; ei^ see Ah 
Maria Annie Baviee (1368), 21 Q. R D. 236, p^ MiXHiw, J., at p. 236. 1& the 
Ooaut of Chanoary no period wee fixed, the oSendar being left to «mply for hia 
diatAisige when heconuL mtisfy thoeourt thatho had been snffldently punislied, 
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In cases of contempt in tlie face of the court, the contempt 
being apparent, and the court having full cognisance of the tocfai, Ordv kt 
the render is sentenced forthwith and conveyed to prison by the Attachmttt 
tipstaff ;o). 

In . cases of criminal contempt the court may impose a fine, 
the amount of which is in the discretion of the court, either as an 
alternative or in addition to committal or attachment, or may order 
the respondent to give security to be of good behaviour (p). 

667. An order for attachment cannot be made conditional on Oonditiooul 
the happening of a future uncertain event, but it is common 
practice, when attachment issues to enforce obedience to an order, 

to direct the writ to lie in the oflioe for a specified time to enable 
the respondent to comply ( 9 ). 

668 . Submission to an order for attachment, though expressed VariAna 
in the order, is not a waiver of the protection afforded by s. 9 of the 
Bankruptcy Act, 1883 (r). 

On a motion for attacbmobt for disobodiouce to an order to 
execute n deed the court, if satisfied that sufficient notice of 
intention to ask in the alternative has boon given, may make an 
order that the deed shall be executed by such person as the 
court may nominate for that purpose (s), instead of an order for 
attachment {t). 

An application for attachment will not be granted to enforce 
obedience to an order to perform two acts, default being proved as 
to one and the direction as to the other having admittedly been 
included in the order by mistake (a). 

669. The costs of an application for attachment or committal in Costa, 
the Chancery Division or on the civil side of the King’s Bench 
Division arc in the discretion of the court, and should be asked for 

on the hearing of the application (&). The respondent can only be 
ordered to pay costs if he has been guilty of contempt (c). 

A person attached for contempt in procedure who nos cleared 
his contempt, cannot be detained m prison because he has not paid 


in the same inanuor os in the case of attachment. See Jie Dahaina Itlands, 
[189^ A. 0.138, aty. 148. Bui now a period is sometimes fixed on committal in 
tte Chanoery Division. Seo, ay., lOdev Local Board v. Oiieald Litter (1896), 11 
T. L. B. 17tt; Seaward v. Patereon, rl897] 1 Oh. 546, 0. A.; Be BepUmve 
Parimiage <6 Ci>., [19011 2 Oh. 424. 

( 0 ) See, e.g., Brueda Ciua (1828), Sanders, Ohanoety Orders, 73& See also Esi 
MrU Fernandez (1601), 10 0. B. (ir. A) 39; Watt r. Ligertwood (1674), L. B. 2 
So. & Div. 361; and lix. Begistrar Lavie’s Memorandum, [1893J 1 Oh. 269, n. 
f) See note (e), p. 280, ants. 

o) Be Lumleij, Jie parie Caihtart, [1894] 2 Oh. at p. 272; andsee Bhurroek v. 
Lime (1868), 4 T. L. B. 366. See A v. Bckkmdeg (190^, Timt, 19th December. 

; r) 46 & 47 Viot. 0 . 62: Ai Mmnvnq (1880), to OL D. 480, 0. A 
e) Under s. 14 of the dudicotoxe Act, 1884 (47 ft 48 Yiot. 0 .61). 
t) Howarth v. Smear^ (1886), 11 F. D. 96, 0. A 

(а) Bruddebttech v. Gmume (ItoS}, 0 T. L. B. 137. But the refusal of the 
application may be without wrejudioe to a Braaiate amilioation wi& regard to 
the default proved {flid.). 

(б) Ahad r. BieAee (1876), 8 Oh. D. 628. 

(e) Be Emmertm, Bavli^ v. Emmerem (1687), 07 A (v.) 1,0. A 


9^ 



318 


CJONTEMPT OF CoUUT, AtTAOHMEMT, AND CoMMITfAL. 


Biot. 4. 

Order for 
Attachment 
or Com¬ 
mittal 


Attaobment 


GommittaL 


the costs occasioned by his contempt (d) ; but where a person com¬ 
mitted for communicating with a ward was ordered to be discharged 
on payment of certain costs, and the costs were not paid, the 
discharge was refused (e). 

Solicitor and client costs of amotion for attachment or committal 
may be given to the party moving, by way of indemnitjr; but solicitor 
and client costs cannot be given to the respondent if the motion 
fails (/). 

On the Crown side of the King's Bench Division, if the respondent 
is found not to be in contempt, the court may award him costs (p). 

Sect. 5.— Execution. 

670. A writ of attachment is executed by the sheriff by lodging 
the person attached in prison (A), where ho remains until an order 
is made for his discharge, or, if the attachment is subject to s. 4 
of the Debtors Act, 1869 (i), until the expiration of one year, 
if an order of discharge is not sooner made Qt). The sheriff is not 
bound to bring the accused actually before the court, unless specially 
directed to do so (1). 

An order for attachment is only in force for one year if no 
attachment has been issued U 2 ^ot> it, but if an attachment has 
been issued, a second writ to a different sheriff may issue though 
the order is more than a year old(7w). A writ of attachment 
is considered as issued at the first moment of the day on which it 
issues (n). 

67t An order of committal is executed by the tipstaff of the 
court under a warrant issued in pursuance of the order (o). The 
prisoner is taken to Brixton or Holloway Prison (p), and remains 
there until an order is made for his discharge, or the sentence, if 

Jiaeiton r. Mawly (1875), 1 Oh. D, 86; Miekltihwaite v. Fletcher (1879), 
27 W. K. 793; Ayret r. Ayra (1901), 85 L. T. 048. But eeo Steele v. Hntrkinge 
(1879), W. N. 18. 

(e) iZe M. (1876), 46 L. J. (CH.) 24, 0. A. As to costs on discharge, see 
p. 324, pest. 

if) Plating Go. r. Farqtihareon (1681), 17 Oh. D. 49, f'. A. 

M Orown Office Rules, 1906, r..242(12). 

(a) As to the form of the writ, see p. 316,ante. TTndora Home Office regula¬ 
tion of August, 1902, male prisoners imprisoned for contempt by order of the 
High Court, including prisoners oommittra by the High Court sitting in ^nk- 
mptoy (see Bankruptcy Act, 1883 ^6 ft 47 Viet. o. 62), s. 120), aro lodged in 
Britton Prison, and females in Holloway (except persons attached out of 
London, who.are lodgodTiu the county prison). 

ft) 32 ft 33 Vioi a 62. 

(b) But seo, as to the practice on the Grown side of the King’s Bench 
Division, p. 316, ante. 

(1) Cheavet v. Keene (1879), 4 Ex. D. 73. For rotnms by sheriff to writs, 
genenlly, see title Shebivfs Am Bailiffs. 

(ffl) Daniell, Chancery Practice, 7th ed., 769. Two or more attachments ma; 
be sued out against the same person into different counties (ibid. 710). 

(n; Stephens v. Neede (1816), 1 Madd. 650. 

(o) See Mr. Bwistrar Lane’s Memorandum, [18933 1 Oh. 259, n. For fom 
of wanant, see wid. 263. As to the office of tipstaff, see 0. v. L., [18913 3 
126, at p. 128, n. 

(p) Sm note (A), supra. 
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for a fixed period, expires (q). In the absence of the tipstaff, the 
court appoints the usher to act in his place (r). 

The arrest under attachment or upon committtil may be made 
at any time of the day or night but not on Sunday, except in cases 
of criminal contempt (s). 

When the contempt is criminal, or when it consists in \rilful 
disobedience to an order, the officer executing the process may, 
after due notice, break open an outer door (t). 

Where a iierson sought to be attaclied is already in custody, 
the sheriff lodges a detainer with the governor of the prison, who 
delivers over the prisoner at the expiration of his sentence, and he 
is thereupon imprisoned under the attachment (a). It is not 
necessary to bring him into court to be committed (6). 

When a sheriff roturns non eat invcntiia to a writ of attachment, 
the prosecuting party may apply for an order for the serjeant-at- 
arms (c). 

An order for the serjeant-at-arms will bo made to enforce an 
ord(3r for delivery up of a ward^of court (d). 

672. Persona imprisoned under any rule, order, or attachment 
for contempt of court are treated as offenders of tiie first 
division (c). A person committed (/} for acting as a solicitor 


( 7 ) As to committiTig for a fixed period, see uolo (n), p. 316, ante. 

(r) Soton, Judgmeuts and Orders, 6 tb od., 470. for form of bench warrant 
autborising persona other than the tipstaff to effect an nrrost under an order for 
committal, hbo B. S. 0., Appenibx II, Form 12a (Annual Practice, 1909, Yol. U., 
p. 113). I'or form of memorandum to be signed by a Chancery registrar 
authorudug the tipstaff to arrest a person present in court who is committod, 
see Mr. Begistrar Lavio's Memorandum, [1893] 1 Oh. at p. 263. 

(s) JSx parte Whitchurch (1749), 1 Aik. 65; JJurddt r. Abbot (1811), 14 East, 
at p. 162; but see Edwards on Execution, 246, where a doubt is expressed as 
to the legality of an arrest on Sunday in any case under process of contempt. 
It is clear that a commission of reboUioii under the old Chaneaiy practice might 
be executed on Sunday (A/tffrr v. Knox (1838), 4 Bing. (n. a) at p. 681). 

(t) Brigg’a Cate (1616), 1 Boll. Bep. 336, Harvey y. Harvey (1884), 26 Ob. D. 
644. The some principle would seem to apply in all other coses of contempt 
accompanied by misconduct. See p. 297, ante, 

(a) Braitbwaite’s Froutico, 28 L 

( 6 ; Ok^tdd y. Cobbett (1849), 12 Beav. 91. 

(c) ^ Seton, Jud^onfs and Orders, 6 th ed., 447, 448, and Oenoral Ordw, 
January, 1870 (6 Oh. App. xxxiii.), r. 6 . But os the order was formerly 
only a step towards sequestmtion, and sequestration, wh^ applicable, is now 
an altematiye to attacument, the practice may bo considered^ obsolete. 
8 eijeant.at.armB is an officer of the oourt, and its order directs him to apprehend 
the offender and bring him to the bar of the court. As to the office of 
serjeant-at-arms, see 0. y. L„ [1891] 3 Oh. 126, at p. 128, n. 

(d) C. y. L., Bupra. For foim of order, eee Seton, Judgments and Orders, 
6 th ed.. 1048. 

(e) Prison Act, 1677 (40 & 41 Viet. e. 21), s. 41; Prison Aot, 1808 (61 & 62 
Tict. c. 41), B. 6 ; Prison Buies, April, 1896 (Stat B. A 0. Bey., Plmn, England, 
42), rr. 213—231. These roles app^ to all persons attached or committra by 
Buinmary process and expressed in tiae order or warrant to he imprisoned for 
contempt of oourt, whetner the contempt he of a criminal nature or not A 
person conyicted of contempt upon indictment or information would he in a 
less layourable position, because, subject to any dixeotion of the oonrt, he 
would he treated as on offender of the third division under s. 6 of the Pi^n 
Act, 1898. 

(/) Under a. 32 of the SoUoitozB Act, 1843 (6 ft 7 Yiet 0 . 73). 
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tliough not duly qualified, is an ordinary criminal prisoner, and is 
not on titled to be treated as on offender of the first division (y). 

673. Where leave to issue attachment for disobedience to on 
order is granted, and before it is executed the order is obeyed, the 
prosecuting party should immediately take steps to stay the 
execution (Ji). 

674. A second writ of attachment will not issue for the arrest 
of a person attached for contempt in procedure (t) and discharged 
from custody by mistake (A;). 

Shot. 6.— Privilege from Arrest. 

676. Privilege from arrest cannot be successfully claimed by 
a person guilty of criminal contempt (1), nor apparently in cases 
of contempt in procedure accompanied by circumstances of 
misconduct (m). 

With regard to cases where no misconduct is imputed, the 
question of privilege was of impol'tance before arrest on mesne 
process and imprisonment for debt were abolished (n), and when, 
according to the practice of the Court of Chancery, a suitor could 
without any order cause his opponent to be attached for default in 

(ff) Osburne v. Milman (1887), 18 Q. B. D. 471, 0. A.; I*i-ison Act, 1877 
(4U k 41 Yict. 0 . 21), s. 41; Prison Aot, 1888 (61 & 62 Yict o. 41), s. 6 (6). 

(A) Qay y. Hanecik (1887), 56 L. T. 726. 

(f) For definition of " oontompt in procoduro,” aoop. 280, a7ite, 

(k) OhureA*s Trustee v. JlibbaAi, [1002^ 2 Ch. 784, C. A. Tbe same principle 
would no doubt upply in the oase of onmiiial contempt. Whether the oon- 
tomnoT can be retaken nndor the original writ, i/ucere {Md.). A man could, not 
formerly be tohen in execution twice on the aame judgpueut, even by oonaent 
{Bkukbum y. Stupart (1802), 2 East, 243); but a second writ of attacbmont 
may iesue while the first iromaina unexTOUted, care being takim that no furtW 
pxoceedinge are taken under tho first writ (Andrews y. Walton (1845), 1 Fh. 619); 
and Bee Merchant y. Frankie (1842), 3 Q. B. 1. 

(l) Long Wdleel^'e Case (1831), 2 Buss. & M. 639; Leehmere Charlton's Case 
(1836), 2 My. & Gr, 310; OnilowU and ]Vhalln/'s Case (1873), L. B. 9 Q. B. 219, 
at pp. 228, 229 ; lie Freston (1883), 11 Q. B. i). 545, C. A. 

(m) For definition of " contempt in piooedare,” see p. 280, ante; and see 
P|297, ante. Re Freston, supra, and Be Qeat, QenhDavie y. Hams (1688), 40 
On. D. 190, are authoritieB for tiif etatement in the text. Upon an application 
in bankruptcy to commit a witness for refusing to be sworn it was bela that the 
committal, if ordered, would not be jniniiive, and that the witness was therefore 
entitled to doim pziyilom (its Armstrong, Exports Lindeay, [1892] 1 Q. B. 327). 
Bankruptoy Buie 70, wnicn was said to apply in that cam, proyidas that any 
person wilfully disobeying any subpoena eto. shall be guilty of contempt and 
may be dealt with aoooMingly, and it is difficult to em bow the object of the 
rale eon be said to be not puuitiye and to reconcile this deouuon with what was 
said by the Court of AmMol in Be Freston, supra, oommented on by Ohtxtt, J., 
in Harvey y. Homey (1884), 26 Oh. D. 644, at p. 651. In Aylesfard (Fori) y, 
AiuZeM \EasV), [1892] 2 Oh. 60, North, J., thought the question whether a peer 
could prtytlege when it was aongat to attach him for default in payment 
of money due from him as a trustee “a yery nioe point indeed," but did not 
decide it. In its (hat, OenUJiavis y. Harris, supra, the same judge had held 
that priyilege could not be allowed to a member of Parliament who was in 
d ef ault in payment of,money due hram him in a fidnaiaTy capacity, and the 
■ame prindpie seems to be inyolyed in Aylesfsrd [Earh y. PosdOt (Ea^, supra. 

(n) See the Judgments Act, 1638 (1 & 2 Yiot. o. 110), s. 1, and the Uebtam 
Aet, 1869 (32 4t 33 Yiot. 0. 62), a 4 
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Smt. i. privilege upon an application for his committal founded upon an 
Privilege alleged contempt of court (d). 
from Arrest. 

— Shot. 7. — Appeal from Order, 

Appeal 676. The Court of Appeal has jurisdiction and power to hear 

and determine an appeal from an order of the High Court or a 
judge thereof, for leave to issue attachment or for committal, but 
subject to the provision that no appeal lies from any judgment of 
the High Court in any criminal cause or matter (e). The question 
whether an appeal lies depends upon whether the order for attach¬ 
ment or committal is made in the exercise of a criminal jurisdiction, 
or, in other words, whether the contempt is criminal (/). But 
though, the contempt being criminal, an appeal on the merits 
would really be an appeal from a summary conviction for a 
criminal offence, and therefore does not lie ig), upon the question 
whether there was jurisdiction to make the order an appeal always 
lies (^). 

Where the order for attachment or committal is mere civil 
process to enforce obedience to an order, and the contempt is 
therefore only theoretical, an appeal lios (t), and where the order 

(d) See, 0 .p., s. 24 (4) of the Uankrunlej Act, 18>S3 (4G & 47 Viet. o. 02). 

(e) See Jiidicatui'e Aot, 187.) (36 & 37 Viet. o. 66), ss. 19, 47. Tho word 
" juagment” in b. 47 ia t^ted in tho cases as equiTalont to “decision.” No 
right of appeal from an order for attachment or committal for criminal contempt 
is given by the Criminal Appeal Act, 1907 (7 Edv. 7, o. 23), which extends only 
to convictions upon indictment or information. See ss. S, 20. Soe also title 
Cbihinal Law and PROCEmniK. 

(/) See Ex parte Woodhtdl (1888), 20 Q. II. D. 832, C. A.; if, v. liormrdo (1889), 
23 Q. B. D. 305,0. A.; O’Shea v. O’SJiea and Parnell (1390), 15 F. D. 59, 0. A.; 
Re Evane, Evans v. Noton, [1893] 1 Ch. 252, C. A.; A.-O. v. Kiesane (189^, 32 
L. It. It. 220, 0. A.; Re Bahama lelande, [1893] A. C. at p. 145 (Law Omcers 
and Sutton arg.). In R. v. Jordan (1888), 36 W. B. 797, 0. A., the right to 
appeal was doubted, but not decided. Afterwards TiINdley, L. J., expressed the 
view that no appeal lay in that case. See O’Shea v. O’Shea and Parnedl, eupra, 
at p. 64. In Ifdmore v. Smith (1886), 35 Ch. D. 449, C. A. (interference with 
a receiver), and Re Johnson (1888), 20 Q. B. D. 68, G. A. (gross abuse of one 
solicitor by another in the precincts of the court), it would seem that the appeals 
could not have been entwtained hod objection boon taken. In Seaward v. 
PtUerum, [1897] 1 Ch. 545, 0. A., an appeal was heard on the merits, as well as 
on the ground m want of jurisdietion, ^m an order committing tho defendant 
lor breach of an injunction and strangers for luding and abetting therein. Had 
the point been taken, it is submitted that the merits could not have been 
disoiu^ so far as the strangers were concoiued, the contempt being oriminal. 
See p. 292, ante.- 

i(y) Seethe judgmen^of Llia>LET,L.J.,in O'Sheay. O'Sheaand Parnell, supra, 
at p. 64. to the principles upon which tho Judicial Committee has acted in 
entertaining appeals from Indian and colonial courts iu casos of contempt, see 
Rainy v. Sferro Leone Justices (1852), 8 Moo. P. 0. 0. 47; Re MeVermott 

E S6), L. B. 1 P. 0. 260. See also Surendranath Banerjea v. JusUats of Bengal 
)3), I.. B. 10 Ind. App. 171; Be Ahraham Mallory Dillett (1887), 12 App. 
.459. 

(A) R. V. Jordan, supra; O'Shea v. O^Shea and Parnell, eupra ; Seaward v. 
PaiereoH, supra ; iZC (Jfraytton, Re Watt (1888), 4 T. L. B. 772, 0. A.; A.-Q. 
V. Kiseane, eupra; Lewis v. Owen, [1894] 1 Q. B. 102. 

(t) 01 Shea V. CfShea ond Pamtu, supra; and see the following cases where 
appeals were entertained: WUt v. Corcoran (1876), 2 Ch. D. 69, 0. A.; Stevms 
T. MetripeliRtn Bistriet Rail. Co. (1885), 29 Ch. D. 60, 0. A; Bristow v. Smyth 



Part II.—Attachment and CoMMrmL. 


828 


is civil process, but the contempt involves misconduct calling for 
the exercise of a punitive or disciplinary jurisdiction, it seems to 
be established that an appeal lies (A;). 

An appeal lies from a refusal to attach or commit, but the 
Court of Appeal will not interfere when the judge of first instance 
has exercised his discretion, unless he has done so on a manifestly 
erroneous principle (0* 

No appeal lies without leave of the judge or of the Court 
of Appeal from any interlocutory order, except, inter alia, where 
the liberty of the subject is concerned (m). Leave is required to 
appeal from the refusal of a motion to commit for breach of an 
undertaking, on the ground that the liberty of the subject is not 
concerned (n). 

An order for committal for contempt is subject to appeal when 
mode under the Bankruptcy Act, 1833 (o). 

SucT. 8 .—Discharge from Custody. 

677. An application to discharge from custody a person impri* 
soiled by attachment or by an'order for committal, where no period 
of imprisonment is fixed, is made by motion or summons, and may 
be founded on evidence that the prisoner has purged his obntempt, 
or that there is an irregularity in the proceedings justifying the 
discharge of the order (p). Notice of the application must be 


(1885), 2 T. L. E. 36, C. A. ; Hunt v. Ularke (1889), 68 L. J. (q. li.) 490, 0. A.; 
J?. V. hanntrdo (1889), 23 Q. B, D. 305, 0. A.; tiouthmark and Vauxhall ll'dter 
Co. V. Hampton urban Council, [18901 1 Q. B. 273, C. A. 

(&) Tho point ia not free from doubt (aee Jle Evans, Evans y. Noion, [1893] 1 
Oh. 262, par Liudley, L.J., at p. 266), but the general tendency of the coses is 
towards allowing tho right of appeal where the process is merely piinitiye or 
disciplinary, or the contempt is wilful, ns distinguished from coses of purely 
criminal contempt. See Rs Hudleif (1883), 12 Q. B. 1). 41, C. A.; Crowther v. 
Elfjood (1887), U Ch. D. 691, 0. A.; lie HVo7/(« Solieitor) (1887), 36 Oh. I). 
138, 0. A.; Preston y. Elherington (1887), 36 W. B. 49, 0. A.; Re Ashtuin, Ex 
jMrie AsAunn (1890), 26 Q. B. D. 271, 6. A.; Re Eede ^890), 25 Q. B. D. 
228, 0. A.; Re Evans, Evans y. Noton, supra; Re Smith, Hands y. Andrnos, 
[1893] 2 Gh. 1, C. A.; Ae Uerwiek (Lord), Jierwick (Zord) y. Lane (1800), 81 
L. T. 797, 0, A.; Bmoden y. Yvxall, [iooi] 1 Ch. 1,0. A.; JLt Edgeome, ^parte 
Edgrome, [1902] 2 K. B. 403, 0. A. Some of these cosos, it will bo seen, were 
decided oefore R. r. Jordan (1S88), 36 W. B. 797, G. A., whore the doubt as to u 
right of appeal in coses of crimium contempt was first loiscd. 

(f) See Jurmain y. CVnxHerfon (1882), 20 Ch. D. 493, C. A., explaining Ashworth 
y. Outram (No. 2) (1877), 6 Ch. 1). 943, G. A.; Eristow y. Smyth (1885), 2 T. L. B. 
30, 0. A. ^ cases of criminal contempt this question must now be oonsidorod 
in connection with (PShea y. O'Shea and Parnell (1890), 15 P. J>. 59, 0. A. Soe 
also Crowther y. Elyood (1887), 34 Ch. D. 691, 0. A. 

(m) Judicature Act, 1894 (57 & 58 Yict. o. 16), s. 1. 

( 1 ^ Bowden v. ToxdU, [1901] 1 C3i. 1, 0. A. In iMncashire y. Hunt, [1695] 
W. N. 52, Noutu, j., held that leave was not reqmred to appeal from an order 
iHwmiaaing a motion to Commit for brooch of an injunction neoauae the liberty 
of the sumect was concerned, hut this case seems to luLve hoen in effect over- 
ruled by Bowden r. Yoxall, supra. 

(o) 46 & 47 Yict. c. 52, s. 104; Re Ashwin, Ex parte Ashvnn (1890), 25 
Q. B. D. 271, 0. A. 

(p) For forms, see Daniell, Chancery Forms, 5th ed., pp. 442, 443; Seton, 
Judgments and Orders, 6tli ed., pp. 471, 475,476. The fact that a prisoner has 
Bubmitted to an order for attadbment does not preolade him from claiming the 
proteotion of a. 9 of the Bankruptcy Act, 1883 (46 ft 47 Yict. «. bS) (& re 
Manning (1885), 30 Ch. 0.480, 0. A.}. 


Sour. 7. 

Appeal flrom 
Order. 


Discharge 
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OONTEMPT OF COUBT AITACBMBIIT, AND CknOmiTAL. 


Bmor. S. 
Dtecbarge 
from 
Castody. 

JnriadictioD. 


Discharge 

under 

Debtors Act, 
18C9. 


Costa. 


8 eF\red on the opposite puriy (q). A motien to discharge a pristmer 
in contempt takes precedence of all other motions in llte Chancery 
Division (r). In a matrimonial suit the application may be made 
to a registrar if the court is not sitting (s). 

678. The court has power to order a discharge &om custody in 
every case of contempt (t), except in case of committal for a fixed 
period for criminal contempt, when an application for discharge 
before the admiration of the period must be made to the Grown 
through the Home Secretary (a). 

Where an order for attachment or committal is made to vindicate 
the authority of the court, and the court considers that the offender 
Las been sufficiently punished, it will discharge him without regard 
to the opposition of the prosecuting party (&). 

A party in contempt for disobedience to an order, who is 
extradited to this country for on alleged criminal offence, will not 
be discharged from custody on the ground that, having been 
acquitted of the criminal offence, he is detained under an attach¬ 
ment previously issued, the attachment in this case being a civil 
process (e). 

679. A writ of attachment shows by an indorsement whether or 
not the imprisonment thereunder is subject to s. 4 of the 
Debtors Act, 1869 (d). At the end of a year, if that section applies 
and if the prisoner is not sooner discharged by order of the court, 
the sheriff is bound to discharge him without any order (c). 

680. The order of discharge usually directs the prisoner to pay 
the costs occasioned b^ the contempt, but, exce{)t in cases of 
criminal contempt, the discharge will not be made conditional upon 
tlio payment of costs (J). 


(fj) Jig Ji'vang y, Nolon (189:1), 88 L. T. 324. 

(r) Aghton y.Shurroch (1880), 43 L. T. C30; Bowden v. Yoxall, [1001] 1 Oh. 1, 
0. A., at p. 2. But the applicanoD is otten made by aummons. The motion was 
always made by counsel m the Queen’s Bench, and the court refused a ^beaa 
eorpue to bring up a prisoner to enable him to move in person (Ford y. Naamu 
(1842), 1 Dom. 8.) 631)^; end see Benia v. Mosley (1867), 2 C. B. (k. s.) IIC. 

(«) Matrimonial Causes Buies, 112. See also title livsBAim akd Wms. 

») Contempt of Court Aote^ 1830 and 1832 (11 Geo. 4 & 1 Wili. 4, o. 36; 
2 & 3 WiU. 4, Q. 68 ); Debtors Act. 1878 (41 A 42 Yiot. o. 64). 

(a) Sutherland y. Sutherland (1693), Ttmea, 6th May, p. 18, col. 4. 

(b) Adlard y. Smith 6 Price, 321. Bee also Forth v. Buber (1861), 29 

Bear. 437; Felkin y,.Berbert (1864), 33 L. JT. (on.) 294; Be Maria Annie Bavieg 
(1888), 21 Q. B. p. 2:16. In the lost-mentionoa case the court ese mero metu 
ordered the discharge of the contemnor, who had been committed for breach of 
an hijunotioD, and had remained in prison for eighteen months, the contemnor 
not to be peimitted to issue any wnt or summons without leave of the judge. 
See now the Yexatious Actions Act, 1896 (59 & 60 Yiot. o. 61). 

(c) PooIm y, Whetham (1880), 16 Ch. D. 436, 0. A.; Extradition Aot, 1870 
(33 & 34 Yiot 0 . 62), s. 19; though, had it been proved that the wunUit of 
oxtraditiou was obtained fox the purpose of eflecting an arrest undw the attach¬ 
ment,' the court would have granted'relief against suoh an abuse (S. 0.). See 
title EzTaamnoN aim FuoiTiva OFFEspEBs. 

(d) 32 ft 33 Viet o. 62. See form of writ B. S. 0., Appendix H, No. 12. 

(e) Be Edwarde, Brotdu y. jS'(ftt)or(ia(1882}, 21 Oh. D. 236. 

(/} Jadteon y, Mawhy (1678), 1 Oh. D. 66; Be Jarvia, [1886] W. N. 118; 
and see Aytm v. Ayrea (1901), 66 L. T. 646. See also, as to the oosts of 
contempt, pp. 317 and 318, ante. 
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In oases of oriminal contempt the order of dischar^ may be con* 
ditional on the payment of costs 0?), each costs being equivalent to 
a fine for the contempt as veil as an indemnity to the opposite 
party, and the Debtors Acts having no application. 

W^ere a contemnor is without means the court will, upon the 
contempt being purged, order his discharge without directing him to 
pay costs {h}. 

681. It is the duty of the official solicitor to visit Brixton and 
Holloway Prisons (i) four times a year, and to examine prisoners 
confined for contempt and report to the Lord Chancellor, who 
may assign them a solicitor for taking any necessary steps on their 
behalf. It is the duty of the gaoler of every other prison to whom 
any person is committed for contempt to report the case to the 
Lord Chancellor, who may direct the official solicitor to take such 
steps on behalf of the prisoner as may be required (A;). 


(g) Se M. 0876). 46 L. J. (on.) 0. A. 

(A) West Ham Corporation r. Cunningham 0906), Times, 12th Ootuhor, p. 13, 
col. 2. 

(t) See note Ui), p. 318, ante. • 

\k) Court of ChiiDcery Act, 1860 f23 & 24 Yiot. a 149), ss. 2, 3, 3; and nee 
Moutrie v. Mitchell, [1901] 1 K. B. 396, 0 A. 


Sacr.a. 

Blsohaise 

flroni 

Castody. 


VIeitation of 
prieonera. 
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CONTINGENT REMAINDERS; 

Bee ItlSAIj PilOX'KllTY and CHATTJSliS KuAIj; SsTXliBMBNXa. 


CONTINUING NUISANCE. 


See Nuisances. 
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Paht I. DEFINrriONS AND CLASSmOATION - - - - Ml 

Sjsct. 1. DEFiNmoira - - -- -- -- - 331 

SsoT. 2. Class moATioE of CoirritAcrTS ----- 332 

Sub-scct. 1. Con tracts of Ueoord ----- 332 

Sub-sect. 2 . Ouutrauts under Soul ----- 332 
Sub-sect. 3. Simple Controots ------ 331 

Past IT. PARTIliS TO CONTRACT.333 

Seot. 1. Numhek of Pahtiei ------- M3 

Sect. 2. Joikt and Several Promises ----- 336 

Seot. 3. Contracts wira Unincorporated Asbooiattons ^ - 339 
Sect. 4. Cavacitv op Parties t ------ 3ii 


Sect. 3. Riaiixs and Liarilities of STRANaERS to the Contract 312 


Part UI. FORMATION OF CONTRACT. 343 

Sect. 1. Offer and Accepi'ance 343 

Sub-sect, 1. Offer - -- -- -- - 3.13 

Sub-sect. 2 . Acceptance ------- 348 

Sub-Boct. 3. CoutiaclB mode through the Post - - - 332 

Sect. 2. Consent t - -- -- -- -- 334 

Sub-sect. 1. In Qonoral 334 

Sub-sect. 2 . Duress ------- - 336 

Sub-sect. 3. Undue Initiiouce 337 

Sect. 3. Form of tue Contract ------ 360 

Sub-sect. 1 . Contracts that must be made bjr Deed - - 361 

Sub-sect. 2. Contracts required to be in Wntiug- - - 361 

( 1 ) What Contracts must be in Writing § - - - 361 

(a) Promise to answer for the Debt etc. at 

Another ------- 302 


* For the subject-matter of contracts, see under the jiarticular title— e . g „ 
Aoenct ; BoiLOuro Contracts ; Cariuers ; Ouaraktee ; Master and 
Servant: Money and Money Lending; Partnership; Sale of Goods; 

OF Land ; Shippzno and Navigation ; Srucac Ezchanos ; Work and 
Labour; bto. 

t For the eapocity or otherwise of certain persons and bodies to enter into 
contracts, see the parUcular title— e . g .. Companies ; Gorpobatigns ; Ezeoutors 
and Administrators; Husband and Wife; Infants and Cuildren; 
Lunaiios and Persons of Unbound Mind; Parineksiup. 

I The subjects of Fraud, Misreprosentation, and Mistake, as affecting the 
oonaent of a party to a contract, are separately treated under titlea MieREPBE- 
BKNTATION AND FRAUD ; MISTAKE. 

I For undertaking by ezeoutors, see title Ezecutobs aND ADMimsTRATOBS; 
and for oontraote zelating to land, see titles Landlord and Tenant ; Saxx of 
Land. 

H.L.— ra. 
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Seci-. 3. WnAT Documents BEauiiiE Stamps - - - -335 

Sect. 4. ExEMiaioNs 


For Aetitm$ on Contractu - 
Agency Cvntraete 
Agintment Crmtraete 
Alim I, Coniradatoiih 
Awium, Sale hy 
Avoidance of Cimtrarf 

Bailment, ContraeU oj 


Banking - - - - 

Bilh o/ Sale ... 
Bonds - - - - 

Building Contrac'e 

Champeriotu Contraria 
Companies, Contrarta hy 
Contract of Carriage - 

Contrary* made hy Agents - 
Corporations, Coniracta hy - 

Crmrn, Contracle toiih - 

Dai^gea - - - - 

JSreeiitora and Adminialraiota 

Fraud - - - - 

Oaming Conlracta 
Goods, Sale of - 

Omrantee _ . . 

Indemnity - - - 

Infante, Coniracta with 
Insurance, Contrarta of 
Land, Coaitraele Belating to 


Loans ... 

Lunatics ... 

Maintmance 
Marriage, Promite of 
Married tt'imen, Contraete with 
Measure of Damage^ - 
Mierepresentation 

Mistake .... 
Necessaries ... 


NegdtiaNe Instruments 

Partners, Contraete gf 
Ittstiftcaiion .... 
Bemedies fir Breach gf Contract ■ 


See lille Action. 

„ Aoenct. 

Animals. 

„ Aliens. 

„ Auci'ion and Auctioneebs. 
Misrepbesentation and 
Fraud; Mistake. 

„ Bailments ; Carriers ; Inns 
AND Innkeepers ; Pawn- 

BROKERS AND PLEIKJRS; ETa 

„ Bankers and Banrjno. 

„ Bills of Sale. 

„ Bonds. 

M Building Contracts, Bn- 

OINEERS, AND AltCinTECTS. 

,f Action. 

„ Companies. 

„ Caurikrs; Suitpino and Navi¬ 
gation. 

„ Aoency. 

„ Corporations; Public 

Autiiouities. 

„ Action; Constitutional Law. 
,, Damages. 

„ BXKCUTOr.S AND ADMINISTRA¬ 
TORS. 

„ MlSUEPItEBENTATION AND 

Fraud. 

,, GaMINO AND WaOKRING. 

„ Sale of Goods. 

OUARANl'EE. 

„ riUARANTEB. 

,, Infants and Children. 

„ Insurance. 

„ Compulsory Purchase of 

Land and CoMPENSAnoN; 
IjandijOrd and Tenant 
Saj.e of Land. 

„ Money .and Money Lsitdino. 

,, Lunatics and Persons of Un¬ 

sound Mind. 

„ Action. 

„ Husband and Wife. 

, Husband and Wife. 

I, Damages. 

. Misrepresentation and 

Fraud. 

, Mistake. 

, Admiralty ; Husband and 

Wife; Infants and 
Orildben. 

, Bankers and Bankxno ; Bills 

of Exchange etc. 

It Partnership. 

„ Aoency. 

„ AcnoN; DakaiO»; Infuno- 

tjdn; SPEcnpni Peefobm- 
anob. 
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Fur Butraint of Trade, Contrnet* in - t 
Service ConUracte ... 
Specific Performance - - - 

^oeki and Sharee . . - 

Buretiee ..... 
Uifrtt Fires _ - - - 

Unconacionnhie Dartftihn 

Warranties .... 
Wnrmnhj of Author ill/ 

Work Done .... 

As to other contracts relatin'* to pirti 


title Tradb asu Trass Unions. 

„ Master ans Servaky. 

„ Stsoifio Performancb. 

,, Qamino ans WAOERtNO; Stock 

Exchanor. 

„ Guar.vni'sr. 

„ Companies ; ConraRAnoKs. 

„ Eravsulent and Yoidadu 
CONVEVANCES; MONEY AND 
Money LENurNO. 

, Animals ; Sat.e of Goods. 

, Aoknoy. 

, WoBK and Larour. 

iar Biibjocts, see titles passim. 


Part I.—Definitions and Classification. 

Sect. 1.— Definitions. 

682 . A coutrnct is an ogrecinont inado between two or more 
persons which is intended to be enforceable nt law, and .is con¬ 
stituted by the iiccoptnnco by one party of an offer made to him by 
the other party to do or to abstain from doing some net (a). The 
offer and acceptance may either he express or inferred by 
implication fi'om the conduct of the parties (b). 

An offer when accepted is called a promise, and tbo term 
contract denotes the legal obligation which is thereby created, on 
the one part to perform the promise and on the other to accept 
performance of it. Where the contract consists of mutual promises 
there is an obligation on each party to perform his own promise 
and to accept performance of the other’s promise. 

The party by whom an accepted offer is made is called the 
promisor, and the party by whom it is accepted is called the 
promisee. 

A void contract is one which has no legal effect. A voidable 


(a) Payne v. Cave (1789), 3 Tonii Rop. 148; Indiau Contract Act, 1872 (Act 
Na IX. of 1872), b. 2 . If the terms of an og^ment are an vague or indefinito 
that it oannot be ascertained with reasonable certainty what is the intention of 
the parties, there is no contract enforceable at law. See Taylor v. Hretver (1813), 
1 S. 290; Guthing v. Lynn (1831), 2 B. & Ad. 232 ; Bryant v. Flight (18.39), 
fi M. & W. 114 ; RtAerU y. Smith (18fi9), 4 II. & N. 313 ; Voles v. Holme (1828). 
8 B. A 0. 568, 573; Cooper y. Hood (l858), 28 L. J. (cil.) 212 ; Be Vince, 
Ex parte Baxter, [18921 2 Q. B. 478, 0. A.; Biehardson y. Garnett (1895), 12 
T. £. B. 127, 0. A.; Montreal Gas Co. y. Vemy (1900), 69 Ij. J. (f. o.) 134 ; 
Douglas y. Baynes, [19061 A. 0. 477; and see p. Mb, post. There are certain 
IdiuiB of ernTMinents whiw fTom thoir nature aro not enforceable at law. Eor 
instance, the services rendered by a barrister when acting in his professional 
capacity axe of a purely honorary charaoter, and the payment of hm fees is a 
TrmtfAr gf hononr, not of legal obligation, and cannot be made ifas subject 
of a contract; nor, on the other hand, does he incur any l^al liability (or 
the non-peiformanoe or the negUgent performance of any such senrioes under¬ 
taken by him (Kennedy y. Srotm (1863), 13 0. B. (N. B.) 677; Swii^tn y. 
Chdmtf^ (Lord) (I860}, 5 H. ft N. 890; Ji v. Douire (1884). 0 App. CNe. 745. 
P. &; Bs Jmssenr and OaJdsyt [189^ 2 Ch. 487, 0, A. ; and oompave 
iS^c^tWeBAotMi(!890}, 38W. B.688}. 8MtiUeBARBaffrERS,yoI.n.,p. W2. 

(Q Bm p. M8. poA 
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COMTRAOT. 


8kct. 1, 
Defluitloni 


CImkb of 
conuacUi. 


Contrncts of 
record. 


Contracta 
under seal. 


contract is one which may be either aifirmed or repudiated at the 
oi)tion of one of the parties, but not of the other. A contract which 
is perfectly valid may yet be unenforceable owing to some rule of 
law which renders it incapable of proof (e). 

Seot. 2. —Classification of Contracts. 

683. Contracts are divided, according to the mode of their 
formation, into three classes—(1) contracts of record; (2) contracts 
under seal; (8) simple contracts (d). 

fjuu-SECi'. 1.— ContracU of Ittcord. 

684. The term contract of record is applied to judgments and 

recognizances which are enrolled in the record of the proceedings 
of a court of record and in law imply a debt. The obligation in 
this case arises from the entry on the record, and does not depend 
upon any express agreement between the parties. Contracts of 
record, therefore, are not contrncts in the sense in which that term 
is hero employed (e). , 

SuD-Srtn. 2.— Contrach under Seal, 

685. A contract under seal, or, as it is sometimes called, a 
contract by specialty, is n contnicl which is made by deed (/}. As 
a general rule a contract may he made in whatever form the 
parties think lit, but in certain cases it can only be made in the 
form of a deed (</). A promise made under seal is called a 
covenant. 

The fundamental difference between contracts under seal and 
simple contracts is that the former derive their validity from their 
form alone and are binding even without consideration (A), except 
in the case of contracts in restraint of trade, which will not be 
enforced unless supported by consideration (i) ; whereas simple 
contracts, whether verbal or in writing, are invalid unless there is 
a valuable consideration for the promise (j). 

(e) For instance, a contract made verbally in a case where the Statute of 
Fmuds rcquiice a memoraudiun in writing;; see p. JGl, post. 

(<Q 2 Bl. Com. (1786 od.) 464, 465. Contracts are also classed ii. relation to 
their performance as executed and executory. An executed contract is one 
which has bcon wholly ])orf<>nnoil by one of tho partii.8 but romaius to be por* 
formed by the other party; a coutmet is said to be oxecutory so long as something 
remains to be dune under it by both }tartit>B. 

(e) As to recognisances, see title CiuuiKAL Law anu Pbocoedvue ; and as 
to judgments generally, see title JimaMEXTS Ain> Oauehs. 

'(/) As to dseds generally, see title Deeds abd otheb iNBimnixinrs; and 
08 to bonds,’ see title Bonds, Yol. 111., p. 78. 

(a) See p. 360, jieaf. 

(A) The court will not, however, enforoo a voluntary covenant by the 
equitable remedy of specific performance or injunction {EUison v. Ellison (1802), 
6 Yes. 666). See titles Injunotiob; SrEOino Peefobkaboe; Tkvsts abd 
Tedstees. As to considorulion, see p. 383, post, 

{%) Nordkn/eU v. Maxim Nordmfslt Outis and Ammunition Cb., [1894] A 0. 
636; E, Underwood A Bon, Ltd, y. Barker, [1899] 1 Oh. 300, 0. A.; Jlajfnes v. 
Donum, [1898] 2 Gh. 13, 0. A.; and see title Tbade abd Teade UmoBS. 

(S) Aonn T. Hughes (1778), 7 Tenn _Bep. 850, n., H. L. If the consideratimt 
for a promise is illegal, the contract is void wheuier it is made under seal or 
not; see p. 407, poA, 
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686 . A promise under seal does not require the express assent 
of the promisee in order to entitle him to the benefit of it (k); 
and a covenantee may sue on covenants expressed to be made with 
liim although he has not executed the deed (1), and even though 
the deed may contain cross-covenants on his part which form ue 
consideration for the covenants with him (m). 

A contract under seal has the following incidents:— 

(1) Where a debtor enters into a covenant to secure a debt 
which is already owing by him under a simple contract, the 
remedy on the simple contract is merged in the superior remedy 
on the covenant and is extinguished in law (n). 

(2) Becitals and statements contained in a deed operate by way 
of estoppel against the parties who made them, in any action or 
proceeding based on the deed itself (o), but not in any collateral 
action or proceeding (p). Whether a recital in a deed is intended 
as an admission by both parties or only by one of them is a question 
of construction (q). If intended ns an admission by both, it estops 
them both ; otherwise it only estops the party whose statement it 
is intended to be (q). 

(8) No person who is not a party to a deed can sue or Jbe sued 
upon it, ev'en though it is expressed to be made on liis behalf or the 
covenants in the deed are expressed to be made with him (r). 


SaoT. s. 

Glasslfica- 
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Contracts 
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k) SiggtTB v. Evans (1859), 5 K. & B. 387. 

l) Morgan v. PtZ'e(1854}, 14 (J. B. 473; It>m v. Puulton (1831), 2 B. & Ad. 
822; Petrit v. Bury (1824), 3 B. & 0. 353. 

(r») Morgan v. Pike, supra. 

(n) PHce Y, Moulton (1851), 10 0. B. 581. But this rule dues not a]>ply wliei’o 
a contrary iiitoiilion appears {Vommissumer o/ Blampa v. JIvjie, [1801] A. 0. 47U, 
P. 0.): soe p. 457, poa. 

(o) Kingston's [Duchfss) Vase (1778), 20 State Tr. 355 ; 2 Suiilh, L. 0., 
11th od., 731; Botoman v. Taylor (1831], 2 Ad. A HI. 278; Garter v. Carter 
(1857), 3 K. A J. 017. But this doettiue is not to be oxtondod (General Pinanee, 
Mortgage and Discount Co. v. liberator Permanent Itenejit Building Society (1878), 
10 Ch. D. 15, per Jessei., M.B., at p. 24). As to osloppel ^nerully, see title 
HsTUFPEi.. A person who is sued on a oontraot niider seal is not predudcMl 
from sotting up by way of defence that tlie contract wae made for an unlawful 
purpose or that the consideratiou was uolswful (Coliins y. Blantem (1767), 2 
Wile. 341; 1 Smith, L. 0., 11th ed., 389); see p. 407, post. 

(«) Carter v. Carter, supra; Fraser v. Ptndlebury (1861), 31 L. J. (o. p.) 1. 

(q) Siroughia y. Buck (1650), 14 a B. 781. 

(p) Stortr T. Gordon (1814), 3 M. & S. 308; Berkeley y. Hardy (1826), 5 B. A 0. 
355; Southampton (Lord) v. Brown (1827), 6 B. A 0. 718; Chester^eld and 
Midland Silkdone GMiery Co. v. Jfawkins(18M), SH. AO. 677; Be International 
Contract Go., Filtering's Claim (1871), 6 Oh. .^p. 525; Sehack y. Anthony (1813), 

1 11 A S. 573; Torrington t. Lowe (1868). L. B. 4 0. P. 26; Be Pierey, A;e 
parte Pierey (1873), 9 Ch. App. 33; and see Beeves v. Watts^ (1866), L. B. 1 Q. B. 
412. But the bmefit of a condition or covenant respecting any tenements or 
hereditaments in a deed iwlating to real property may 1>o token by a person who 
is not a party to the deed (Beal Property Aot, 1845 (8 A 8 Viet. o. 106), s. 5; 
Koreter v. Btvet Colliery Co., Ltd., [190811 E. B 629, 0. A., ofilrmed by H. Z*, 
«u5 nom. Dyson v. Foster jl908), 78 L. J. (oa.) 246. Soe also titles Laiidix)JII> 
Ain> Tsvant ; Salx of LAn>b And see s. 46 of the Conveyancing and Law 
of Property Aot, 1881 (44 A 45 Viet. o. 41), and title AaBNOT, Tol. L, at 
pp. 168, 208, as to deeds executed by attoruey. As to the rights and UabUities 
m general of strangers to a contract, see p. 342, pod; ai to the assignment of 
rights under a contract, see p. 495, pod ; and ae to toe efteot of the onation of 
aimst, see title Kbubts ahu TBueraae. 
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(4) The period during which a right of action qja a contract 
under seal may be enforced is twenty years; in the cose of a simple 
contract the period of limitation is six years («). 

^ (5) At common law a contract under seal could not be varied or 
discharged by a parol contract (t). In equity, however, this rule 
was not recognised (a); the rule of equity now prevails (&X 


Sub-Sect. 3 .—Simple Contrade. 

687. This class includes all contracts which are not contracts of 
record or contracts under seal. Simple contracts may be either 
expressed by word of mouth or in writing, or partly in one way 
and partly in the other (c); or they may be either wholly or partly 
implied. 

A contract or part of a contract is implied by the parties where 
they show by their conduct that it is contemplated and intended 
by them though not expressed in terms. But where there is a 
contract in express terms, no agreement which is inconsistent with 
those terms can be implied from the conduct of the parties. 
Exjn'eMum facit taciturn cesaare (d). 

A contract is in some cases said to bo implied by law. Such an 
implied contract is really an obligation imposed by law indepen¬ 
dently of any actual agreement between the parties, and may be 
imposed notwithstanding an expressed intention by one of the 
partie.i to the contrary (s). It is not a contract, in the true sense 
of the term, at all, but an obligation of the class known in the civil 
law as r/uosi-coutracts. 


(<) Civil Proceduro Act, 1S33 (3 & 4 Will. 4, o. 42), a. 3. This rule is subject 
to certain qualifications: see title Limitation ok Actions. 

(() Kaye v. iVayhom (1809), 1 Taunt. 428; Selwyn, Tjuw of Nisi Prius, 13th ed., 
p. 408; compare KdUtt v. Storlgiort Corporation (iooo), 70 J. P. 154. But a 
parol agreement not to enforce performance of the covenants in a deed was valid 
at common law(JVa«/i v. Armdrong (1861), 10 0. B. (n. s.) 269). 

a) BV56 ▼. Awitt (1867), 3 K. & J. 438; Bteede v. Steede (1889), 22 Q. B. D. 637. 
%) Judicature Act, 1873 (30 & 37 Viet c. 06), s. 25 (11); see p. 421, pod. 
creditors claiming in mpoct of specialty debts were formnly mtiUed to 
payment in priority to simple contract creditors in the administa-ation erf the 
estate of a deceased person, but this distinction was abolished by the Administra¬ 
tion of Estates Aci 1869 (32 A 33 Viet. o. 40). See title Ezxoutobs AIO) 
AnicraiSTBATona. 

(e) In certain cases contracts ore required by law to bo made in writing; but 
these are noue the less simple coutracto, for they derive no efficacy from their 
form and ore not valid unless there is considention {Bann y. Hvghee (1778), 
7 Term Bep. 350, n., BL L.). The effect of tho requirement is simply to reader 
(he contra^ incapable <rf proof unless it is in writing; see p. 362, pod. 

(d) Warde v. J^uorf (1866), 1 CL B. (R. fc) 88: FuUwood y. Jjxrmon (186^„ 11 
C. B. (K. 8.) 737 ; Parker v. Ilibetion (1868), 4 0. B. (ir. a) 346: Sigge y. Gordon 
<1860), 8 0. B. (s. 8.) 838; Caine r. Honfadl (1847), 1 Each. 619; Allan r. 
Smdttu (1862), 1 H. A C. 123 ; Phillippe y. Brkird (1866), 26 L. J. (u.) 238; 
Bower y. Jonee (1831), 8 Bing. 66; Grha T. J/ubt (1861), 30 L. J. (o. P.) 843; 
Hoon y. CemdtervHUi Borough Council (1904), 68 J. P. 167, O.Al. ; Bead y, jBoim 
U830), 10 B. A 0.438; Abbott v. Batee (1876), 46 L. J. (u. B.) 117, 0. A. Ab to 
the intentretation of oontnots generally, eee p. 609, pod. 

(s) Oore y. Qibton (1846), 13 M. A W. 623, per PoUiOOR, O.B., at p. 628; Be 
Blmaeei, Bhodee v. (1890), 44 Ch. D. 0. A., .per lasDlMt, LJ'., at 

p. 107. Ae to oontraots impliedly law. seep. 468, 
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Part II.—Parties to Contract. 


Sect. 1.— Number of Partite. 

6B8. There must bo at least two parties to a contract, a promisor 
and a promisee. An arrangement made between two departments 
or branches of the same firm or company, or between a partner and 
the firm, is not a contract, because a person cannot contract with 
himself (/). 

The parties to a contract must be definite persons, ascertained 
and existing at the time when the contract is made (g). An offer 
may be made to the world at large, but it can only be accepted by 
a definite person or definite persona, though the promisee need 
not be known to the promisor at the time when the contract is 
made (A). 
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(/) Oreg V. KUison (18o6}, 1 Gifl. 438: ITenderam v. Aatwood, [181M] A. 0.150, 
F. 0. (mortgagee selling by auction undnr power of sale cannot purchase the 
propel^ himself); Moore, NeWf/old Jh Co. v. Bin^tr Manu/aetnring Qs., [IPOl] 

1 K. B. 820, C. A. (landlord selling under a distress cannot be himsmf the 
piin^aser). The efPoct of a purchase by a company of its own debentures is 
to extinguish the debt, because the company cannot be both debtor and creditor 
(Re OeargeRouiUdge Alcona, Ltd., Hummelr. Oeorge Rautlfdgait; Sona, Ltd., [19041 

2 474; end see Re TF. Taaker A Sana, Tloare ▼. W, Taaher A Rona, Ltd., [1906J 
2 Oh. 587, 0. A.). A shipowner cannot charge freight in respect of the cairinge 
of his own goods {Keith r. Burrowa (1877), 2 App. Cas. 636 ; Swan v. Bar&r 
(1870), 5 Ex. D. 130, 0. A.). 

(o) Kelrtfry. Baxter (1866), L. E. 2 C. P. 174, Thiu, n contract purporting 
to oe mode on beh-alf of a proposed company which is not at the time in 
existence is Toid so far as the future company is concerned, and cannot be 
ratified by th.e company when formed (Re Northumberland Avenue Hotel Co, 
(1882), 33 Gh. D. 16, 0. A.; Natal Land and Ooloniaation Co. v. Pauline Colliery 
Syndicate, [1904] A. 0. 120, P. G.; North Sydney Jnveatment and Tramtoay (h>. 
T. Jliggina, [^1899] A. G. 263, F. C.; Scott y. Klmry (Zerd) (1867), L. R 2 0. P. 
255; Melhado y. /Wto Alegre Rail. Co, (1874), L. B. 9 0. P. 503 ; Re Patent 
Ivory Manufacturing Co., Howard v. Patent Ivory Manufacturing Co. (1887), 38 
C&. 1). 156; and see Bagot J*nmmatic Tyre Co. y. Clipper Pneumatic Tyre Co., 
^1M2] 1 Oh. 146, 0. A. ; Be Metal Conat&uenta, Ltd., Lurgan'a (Lora) Caae, 


^3 


190211 Oh. 707); Re En^h and (Monial Produce Co,, Ltd., [1906] 2 Gh. 435, 
). A.; Ee National Motor Mail-Coach Co., Ltd,, (Rinton'e Claim, [1908] 2 Gh, 
616, 0. A., at p. 621; but the company may make a new contract adopnng the 
terms of a conoact made by the promoters either in whole or in part (As Patent 
Ivory Jfanu^ucfurina Co., Iloward y. Pedent Ivory Manufacturing Co., aupra ; Re 
Bede and Plani, Ltd. (1889), 61 L. T. 206; Spider y. Paria Skating Rink (Jo. 
(1878), 7 Ch. D. 368), proyided the new contract is one which may lawfully be 
irtada by the company (Preatonj. Idvervool, Maneheder etc. Rail. Co. (Prtmietora) 
(1866), 6 B(. L. 606). See title OoilVAinss, Yol. Y. Contracu of marine 
uaiuranoe fonn an exertion to the rule stated in the text. Such a eontraot 
may be mod* on behalf of all persons interested in the property insured, and be 
effeotiyely ratified by any person who is subsMuently woerMined to hare an 
intetest {Hagodam r. OUveraon (1814), 2 M. dt S. 486). And see Taguierdo y. 
edyd^oaut mginaeriag and Shipbudding O^, [1902] A. 0> 624, ail to the right 
of a snoceesor in oflSce to sue on a eontraot mado oy an officer of State in nis 
official capacity. As to oontracta on behalf of nninooipoiated anooiationa, lee 
p. 338, poet; and as to bUk and notea payable to beam,or to a Sotitimu 
or non-existent person, see title Bnu of ExtmjRix, VvoMsoMox KoTM, and 
mnoxiABU IiraxaniiEim, YoL IL, pp. 472, 474. 

(6) For inatanoe, in the ease of an aaTertismtealoftoiing a rewafid tor services 
to'WiMdered(irfSfiamsT.CtoiisamfAis(1888), 4B. AiAd.621}i Me p.340,post. 
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Sbot. 2 .—Joint and Severed Promisee. 

689. Any number of persons may join in making^ or accepting 
a promise. A promise made by several persons jointly is called 
a joint promise. Where several persons join in making a promise 
each of them is liable for the performance of the whole promise (a), 
but if one of them is sued alone on the promise he has a right to 
insist upon the others being joineil as defendants with him (6). 
Whether the promise is made to several persons jointly or several 
persons join in making the promise, in ei&er case there is only one 
debt or obligation, and performance made to or by one of the joint 
promisees or joint promisors, as the case may be, discharges the 
contract altogether (c). 

690. Where a promise is intended to be made by several persons 
jointly, if any one of such persons fails to execute the agreement 
there is no contract, and no liability is incurred by such of them as 
have executed the agreement (d). 

Similarly, where a promise is iuteilded to be made to several persons 
jointly, if any of the joint promisoes fail to execute the agreement the 
others cannot enforce it as a contract made with them alone (c); 
but in the case of a contract n ade by deed, a covenant may be 
enforced, notwithstanding that the deed has not been executed by 
some of the joint covenantees, in the absence of evidence that they 
did not assent to the covenant, for in such a case their assent is 
presumed fromtho fact that they join in suing on the covenant (/). 


(a) Cabell v. Vaagltan (1G70), 1 Wms. Saund. 291 ; Ilerriea v. Jamition 
(1794), b Tunu Itop. 563 ; liicltartU y. Heather (1617), 1 1). & Aid. 29 ; Mouut- 
Hteftheny. lirwhe (1818), 1 B. & Aid. 224 ; King T. lloare (1844), 13 M. & W. 
404, atp. 505 ; Rtiyal Albert /fall Corporation y. WinchHeea (1891), 7 T. L. U. 
302, 0. A., per Lindley, at p. 304. 

a Kendall t. JlatniUon (1879), 4 App. Caa. 504, at p. 544; Pilley y, 
mon (1887), 20 Q. B. 1). 155. But if the co'promisor is out of the juris¬ 
diction aud cannot bo soivod with process, tlio action may be allowed to proceed 
without him. As to adding dofondanta, aoe B. S. C., urd. 1C, r. 11, and title 

PlUOTlOB AND PilOOEUVBE. 

See p. 410, post. 

[(i) Underhill y. Jlorwood (1804), 10 Vos. 209, at p 22G; f,atrh y, Wedlake 
(1840), 11 Ad, & El. 959 : Boittec t. C«e (164l),4 Beuv. 379 ; Evanty. Srmridge 
(1856), 8 DeG. M. A G. 100,0. A.; McUleaay. Aimnard(1874), 0 Oh. App. 3^; 
Hoyal Albert JIall Corporation v. IFmehiltea (1891), 7 T. L. B. 362, 0. A., per 
Kay, L.J., at p. 3M.^ Thus, an agroemont which is executed by soTen memben 
of a syndicate consisting of eight peraons is qot binding on any of thorn (Coopers y. 
Ifnited Contra^ C^yoration (1897), 14 T. L. B. 29). Nor is a joint and several 
guanmiee which is si^ed by throe only out of uio four guarantors (Nationei 
iVovineial Bank of JEnglnnd v. Bradeenbury (1906), 22 T. L. B. 797). Where 
one of the signatmoa of a jomt and seyeral bond in executing tiie instrumott 
introduces a umitation of his liability to which the other parties nave not agreed, 
there is no contract bindiug any of the signatorios (EUeemere Brewery Co. y. 
Cooper^ [1896] 1 Q. B. 75; see p. 424, post). This rule has no apjdioation in the 
ease of a contract made with a finm for eve^ pai-tner is an agent of the 
other partners for the purpose of the firm’s huemess, and has authority to enter 
into contracts on their behalf; see title Pabinxrshif. 

le) Wetherell y, Zanyeton (1647), 1 Exch. 634; Homeby y. Bird (1869), 88 
L. J. (on.) 244. 

(/) Petrie y. Bury (1824), 3 B. A C. 353; Boas r. Poulton (1831), 3 B. A Ad. 
SSSl i WetherM y. ItsmgeUn, supra. 
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691. Where a promise is made to several persons jointly, they are 
entitled collectively to performance of it. Proceeding to enforce 
the performance of such a promise can only be taken m the names 
of all the joint promisees; one of them cuunot sue alone, because 
the promise was made to all of them jointly, and not to any of them 
separately (, 9 ). 

Where a joint lease is made by two or more tenants in common, 
they mast all join as plaintiffs in an action brought to enforce 
covenants made for the protection of their common interest, such 
os covenants to repair (/t). If an entire rent is reserved by the 
lease it may be recovered in an action brought jointly by all the 
tenants in common; but if there is a separate reservation of rent 
to each of them a separate action must be brought by each to 
recover the rent that is due to him (i). 

692. On the death of one of the persons by whom a joint 
promise lias been made the liability devolves upon the survivors, 
the representatives of the deceased being under no liability (k); and 
on the death of one of several jbint promisees the rigtit of action on 
the promise vests in the survivors of them (1). In the cose of a joint 
and several continuing guarantee, on the death of one of the*sureties 
the survivor remains liable in respect of subsequent advances until 
notice is given by bim to determine his liability (m). 

693. A promise is called a joint and several promise where several 
persons join in making a promise to the same person or persons, 
and at the same time each of them makes the same promise 


( 9 ) CaHe^l r. Vawjhan (1670), 1 Wme. Saund. 291; Sa^t v. Qudwin, (1797 
1 Bob. & P. 67 ; Ouidon v. Rvbton (1809), 2 Camp. 802 ; Jdl v . Thaglaa HS'il,, 
4 B. Aid. 374 ; UataaU r. Griffith (18^), 2 Or. & M. 679; Ilruth v. Chilton 
(1844b 12 M. & W. 632 ; Petrie t. Ihiry (1824^, 3 B. & 0. S.'SS ; Chanter T. Leeae 
(1838), 6 M. A W. 698, £x. Ch. Tho uon-joiudor of a neccssaiy party will not 
aefoat an action, and thu names of any parties who ought to have been joined as 
plaintiffs may he added by order of the ouurt or a judge at any stage of tho 
proceedings (B. S. 0., Ord. 16, r. 11). See title Fhactigb and PuooEDimE. 

(A) Littleton’s Tenures, 314, 315, 316 ; Co. fatt. 198 a ; Fdey v. Addetihroobe 
(4813), 4 Q. B. 197 ; Thomyton v. IlakewiU (1865), 19 0. B. (K. s.) 713. 

(t) Fovoia T. Smith (1822), 5 B. & Aid. 860. 

h) Richarda v. Heather (1817), 1 B. & Aid. 29 ; White v. TyndaR (1RS8). 13 
App. Cos. 263; Clarke y. Jitckera{\84S), 14%m. 639; Colder y. Rutherford 
8 Brod. & Bing. 302; Aahheey. Piadueh (1836), 1 M. A W. 664 ; Re Mono 
Anna and Shittbank Coal and CfJte Co., JliWa Caae (1875), L. B. 20 £q. 585, 595. 
But in the administration of the estate of a deceased promisor a pn;iuise which 
In form is joint only and would be so construed atlaw may be construed as joint 
and eereral, and this equitable rule applies especially in we cose of promises by 
partners. See Bere^^ y. Browning (1875), L. B. 20 Eq. 564; Levy y. Sale 
(1877), 37 L. T. 709; Richardaon y. HorUm (1843), 0 Boar. 185; Devayma y. 
NMe (1818), 1 Mer. 530; Sumner v. Powell (1816), 2 l£w. 30 ; and title 
PABsnxBsmv. 

(Q Anderaon v. Mortindale (1801), 1 East, 497 ; Jdl r. Ihuglaa, aupra; MarHn 
y. Urompe (1697), 1 Ld. Baym. 340; .ittwood y, Rattenbury (1822), 6 Moore 
(o. p.), 679; Roae v. Fou/fon (1831), 2 B. A Ad. 822. A promise under seal to 
pay money to two or more persons jointly or to do any am lor them impUee an 
obugation to perform the am for the survivor or survivors of them (Oonveyaucing 
and Iaw of l^nmerfy Act, 1881 (44 d 45 Yiot e. 41), «. 60); see BbaIi 
Fbopkbtt Amo CoATTBLa Bxax., 

(ffl) Sedtatt y. Addymm (1882), 9 Q. B. B. 788. 0. A. See title OuABAimtB. 
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separately to the oame promisee. snob a case there are,, la; 
addition to the joint promise which is made by all of the* 
promisors together, several promises made by edch of them 
separately, and each of 1 ^ promisors incurs both a joint and a 
several liability (n). All or any of the promisors may be sued,* at 
the option of the promisee, in respect of a joint and several liabilify, 
and separate actions' may be brought against each (n). In the 
event of the death of any of them, the personal representatives of 
the deceased are liable jointly and severmly with the survivors (o). 

694. The question whether a particular promise is several or joint 
or both joint and several is one of construction, and depends upon 
the intention of the parties as expressed in the contract. Where 
several persons join in making a covenant, the rule is that ^e 
covenant is to be construed according to the ordinary meaning 
of the terms used by the parties, which is not to be departed from 
on considerations of hardsnip or inconvenience (p). No particular 
words are necessary to constitute a covenant of either kmd—that 
is to say, either joint or several. Iff two persons covenant generally 
for themselves without any words of severance, or promise that 
they or one of them will do a thing, a joint liability is created; apd 
if the covenantor's liability is lo bo confined to his own acts 
words of severalty must 1 ^ added ( 9 ). If, however, the terms 
of the covenant are ambiguous it is to be construed according to 


(n) King v. Hoan (1844), 13 M. & lY. 494, at p. 005; Benham v. Smith 
(1858), £. B. & E. 442; Owen V. WHkinton (1858), 5 0. B. (n. s.) 520; lit 
Ex parte Honey (1671), 7 Ch. App. 178. As to jomt and BOToral 

i guarantees, see title GUAKAirrEB; and as to the rights of the creditor on the 
)ankniptc 7 oi joint and several debtors, see title BAmuiUPTOY akd Insolyxnoy, 
Yol. 1I„ at pp. 218 et ttq. 

(o) Burns v. Bryan or Mariin, (1687), 12 App. Cas. 184; Tippint t. Coatet 
(1853), 18 Bear. 401; Church v. King (1836), 2 My. Or. 220. And see 
461, post. As to acknowledgment of dobt by ozecutor of deceased joint 
>tor, see Bead t. Price, [1909] 1 K. B. 577. 

(p) Burnt V. Bryan or Martin, aupra; Whitt v. Tyndoff (1688), 13 App. Cus. 
263,^ Lord Eitzo'erald, at p. 275. 

(o) Whitt V. TtnidaU, tapra, per Lord Hai^sbubt, L.G., at p. 269, quoting 
with approval Platt on Oovonants, p. 117; ArmaUrong v. Cahill (1880), 0 L, B. Ir. 
440. lustanoes of covenants which have been construed as joint will be fcsmd 
in that ease; see also CoUint v. Frotaer (1823), 1 B. & 0. 682, and *• 

Lapotie (1835), 3 Ad. ft El. 517. In Medhewaon*! Coat (1597), 5 CSo, 
ana Lee v. Nixon (1834), 1 Ad. ft El. 201, the use of sucli a worn as “ serprsllj’* 
was held to show that uie Ii.iibility was not joint, but several; compaxs.^2^^ 
Shipomurt' SyndiceOe (BMMured), [1696] 1 Q. B. 135. For examples of« j^at 
and several obh’gafion, see Northumberland (ZHt&e) t. EtThgton IVtSiy, 6 
Term Bep. 522 Smith, Fleming ft Co., Ex ^rt» Harding (10^ 18 
667, O.A.; Sayer y. dajftor (1699), 1 Lnt. 696; Churda y. 
hfy. ft Or. 220; Tipphu y. CocOa (1863), 18 Beay. 401. The liability of' ^ 
partners of a S^m im eontiw^ entered into by the firm ie jmnt, not jdnt 
end seyeral; but the estate of a deceased partner is also severslly liabia on 
snoh contrail so far os they lemsin unsatisned (FOrtnarship Act, 1890 (63 ft 64 
Yiot. 0 . 89), B. 9) i see titie Pastkebsiup. 2%e mokora of a pronusaory note 
may.be liable on it either jointly Or jointly and seyerally, according to the 
„tsnor of the notej but the acceptors of a bul of exohange oaxi only be liable 
' ^ntly (Bills ^Exditage Act, 1882 (M ft 46 Yiot. o. 61), ss. 6, 85; see titb 
'^Bmu or ]S 3 miGu;irc 8 , 'I%<HaB80ET Notes, akd Nsoomou lEsxaintmTs, 
Yob'JL, at p. 471. See elso» es to joint and joint end seyeral bonds, title 
Boimiti Yol. m., at p. 78. ■ 
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the interests of the parties'^that is to sa^, if their interests are 
joint the covenant is to be oonstrned as joint, and if their interests 
are several it is to be construed as imposing a several liability on 
each of the covenantors (r). 

In the case of a promise which is made to several persons, the 
covenant will be moulded according to the interests of the cove* 
nantees; if their interests are joint the covenant will be construed 
as joint; and if their interests are several it will be construed as 
several («). This rule of construction holds even where there is no 
ambiguity (t), and .will be applied without regard to the language 
of the covenant, unless the terms of the covenant unequivocally 
show a contrary intention (u). A promise cannot be made to several 
persons both jointly and severally (w). 

Sect. 3. —Contracts with Unincorporated Associations. 

695. There are many kinds of voluntary associations which, being 
unincorporated and not being partnerships, have no legal entity, 
and therefore cannot as such tenter into any contract. The most 
common instance is that of a merubers’ club, which is an association 
of a peculiar nature (a). A club is not a partnership or an associa¬ 
tion for gain, and its members have no power as such* to bind 
one another by contracts entered into on behalf of the club. The 
distinguishing feature of a club is that its members as such incur 
no liability to anyone beyond the amount of the subscription 
which is fixed by the rules (l*). The ufliiirs of such an association 
are managed by a committee, who have power to enter into 
contracts so as to bind the funds of the club, but not to pledge the 
credit of the members (c). Membership of the committee, however, 
does not in itself involve liability on such contracts. The question 


(r) Eeelfxton v. Cliwhav* (16G8), 1 Wma. Saund. 153; SorabU v. Park (1643), 
12 M. & W. 14a 


(«) Slinyabj/'a 6W(1687), 5 Go. Bep. 18 b, Ex. Gh-iEcdatonv. Clipaham, tupra; 
A^erton v. Martimiale (1801), 1 East, 497 ; Southcate v. Hoare (Bart.) (1810). 3 
Taunt. 87; Otuattmv. Oytt (1811), 13 East, 638; Janua v. Jimay (1818), 8 
Taunt. 246, lik. Ch,; Withera v. liireham (1824), 3 B. & 0. 264 ; Bervante v. 
Jams* (182U), 10 B. & 0. 410 ; IJataun v. GriffUh (1634), 2 Or. & If . 079; Folm 
t;- a^^enbrixiie (184.')), 4 Q. B. 197 ; Jfilla v. Ladhrolx (1844), 7 Man, & Q. 218 ; 
'BMkinam v. Lee (1846), 6 Q. B. ; Bradbunu v. Bu^/tela (1846), 14 M. A W. 
MV; fVakeJifkl V. Brown (1846), 9 Q. B. 209 ; Mngruiy v. Edwarda (1863), 13 
0. B. 479 ; Btetda v. Steaia (1889), 22 Q. B. D. 637 ; Uaddm v. Ayrta (1868), 
1 E. ft B. 118 ; Palmer v. MaXld (1888), 36 Oh. D. 411, 0. A. 
it) Hopkinton v. Lee, eupra. 

itt) Bmdbvrne v. Bitfield, tupra. This rule of oonatruotion has no ajmli* 
canon to the case of covenantors; see IVhits v. TyndaU (1888), 13 App, Chs. 


268. 

(w) Blingtl^a Case, timra; Ecdettm v. OUptham, aupra; WUhrt v. BireJum, 
supra/ Brat&unu v. mtfidd, supra. As to the perfonuMoe of ooutraot 
generally, see p. 410. poaS. As to the transmission of liabOitf id tits case of 
Qw death of one of the promisors, see p. 337, auta; and as titKaa right of a 
joiat promisor who has paid the whole amount due or more Uion his share of it 
to xeoover contributions from the otoer joint debtors, see p. <471, poat^ aod titles 
ChrasAirna; PABxxaHsnir. 

(a) See title ClvBS, VoL IY., p. 420. '' 

h) Wita V. Perpetual Tnutee Co., [lOOlH A. (X 189, P* 0. 

(fl) Plmiyng v, Heetor (1636}, 2 M. ft W. 172. 
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of the liability in such cases is a question of principal and agent, 
and is governed by the rules which apply to contracts made through 
an agent (d). Thus, where work has been done or goods ^ve been 
supplied to a club, the only persons who can be made liable on the 
contract are the persons who actually gave the order for the work 
or the goods in question, or who either expressly or impliedly 
authorised the giving of the order on their behalf, or who ratified 
the order after it hod been given ( 0 ). A cricket or football club 
is in the same position as a social or political club with regard to 
contracts made on its behalf (/). 

696. The same principles apply to contracts made on behalf of 
unincorporated charitable institutions, such as hospitals (g), or 
societies like the Thimble League, which was formed by ladies with 
the object of providing clothing for the poor (fi)* 

A volunteer corps was another instance of a body which had no 
legal entity, and could not be bound as such even if every member 
of the corps joined in making the contract. The only way in which 
a binding contract could be made on behalf of such a body was by 
somebody pledging his personal liability on its behalf. If the 
person who contracted 011 behalf of the corps entered into the con¬ 
tract as an agent only, the contract could not be enforced by the 
other party, for the agent incurred no personal liability, and there 
could be no ratification of such a contract by the members of the 
corps, because the contract did not purport to be made on their 
behalf as individuals (»). 

697. A building society is not in the nature of a partnership, and 
the doctrine of principal and agent is applicable in the case of debts 
projperly incurred b^ the directors for the ordinary purposes of the 
society. The liability in this case depends not on the terms of 
the contract of the members ititer ge, but on the fact that all the 
members are principals and the directors are their agents in 
relation to the necessary business of the society (/c). 

698. Voluntary associations of persons are frequently formed for 
the purpose of carrying out functions of a social character, such as 
a race meeting or regatta, a public dinner or a subscription dg.nce, 

fd) Todd V. JSmly (1841), 8 M. & W. BOS ; Steele v. Oourleg (1887), 3 T. L. B. 
772, 0. A. See title AoKirav, Yol. 1., p. 145. 

(e) For a full treatment of inia subject, see title Qlttbs, Yol. lY., p. 420. 

(/") ffameit end Scott v. Wood (1888), 4 T. L. B. 278, 0. A.; oompore Brown 
V. Lewis (1896), 12 T. L. B. 46S. 

( 9 ) Olmester v. J^vmter (1831), 5 0. & P. 62; BarU v. BmMh (1831), 7 Bing.' 
705 ;‘Jkal and FersonalJdvanee Co. y. FAalermnn (1893), 9 T. L. IL 569, 0. A. 

(^ Boyal Albert Jffall Corporation y. Winehuaea (1891), 7 T. L. ^ 362, 0. A. 

m Joneg v. Hope (1880), 3 T. L. B. 247, n., 0. A. Other inatuioea of contrail 
made on behalf of a volunteer corps are to be found in Cross y. WiUiamB (1862), 
7 H. & N. 676; HeVbai A Co. y. SUver (1892), 8 T. L. B. 234; Samud Brothen 
V. Whetherljf, [1907] 1 E. B. 709, affirmra [1908] 1 E. B. 184,0. A, The etotoe 
of the former Tolnnteer corps has been altered by recent legislation, and 
volunteer hati^ioiu are now merged in the Teiritoriu Amy (see title Botai, 
Fobobs), hut it is submitted that as social bodies tiie rules as ro their contracts 
stated above are still effective. 

(h) Be West London and Oeneral Formanent Bsn^ Building Booutg, [1894] 2 
Oh. 85S. See title Brnnonro Boonmn, Yol. m., p, 321. 
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cx (he local celebration of events of national importance, snob as 
the jubilee of the Into Queen Victoria or the coronation of His 
Majesty King Edward VII. Such associations differ from clubs in 
that they are formed for a temporary purpose only and cease to 
exist as soon as that purpose has been carried out, and their 
proceedings are not usually govorned by any special rules or 
regulations. 

Associations of this kind have no legal entity, and cannot either 
sue or be sued on contracts made in their name or on their behalf. 
The liability for goods supplied or work done for them rests, as in 
the case of clubs, witli the persons by wliom or with whose authority 
the order for the goods or the work was given (1). A distinction is 
to be drawn os regards the inference of authority in such cases 
between the members of a provisional committee who merely lend 
the sanction of their names to the project and the members of the 
acting committee who are appointed for the purpose of carrying the 
scheme into effect (m). 

699. A resolution passed at a meeting of the managers of a school, 
who are not an incorporated body, in favour of the appointment of 
a particular candidate to the post of headmaster does not constitute 
a contract unless it is communicated by them to the selected candi¬ 
date. Until that is done the managers reserve to themselves the 
power to reconsider their decision (n). 

700. In any of the cases above referred to, if the creditor looks for 
payment not to any of the members of the association, but to a 
particular fund, he can only have recourse to that fund and cannot 
make the members liable on the contract (o). 

Sect. 4. —Capacity of PaHies. 

701. Piirnd Jade, any person is capable of entering into a 
contract, but certain classes of persons are in law incompetent to 
contract, or are only capable of contracting to a limited extent or 


(Q Pilot v. Craze (1888), 62 J. P. 311 (stewarda of jubilee//fe); ffdl {Lord 
Arthur) y. Lathom {Earl) (1894), 10 T. L. E. 301 (executive council of Irish 
Exhibition in London). See also Oarrick'e Cate (185n, 1 Sim. (n. a) £00 (persons 
enga^ in an attempt to form a limited company); Coekerell r. Auampte (18£7), 
3 O/B. (ir. s.) 440 (members of a coal club). 

(m) ^ynell t. Lewie. Wyld v. (1846), Iff M. A W. fil 7 ; Burneide v. 

XTaynll (1849). 3 Exch. 224 ; Maddick T. Marthdll (1864), 17 0. B. (K. S.) 829, 
Ex. Ch.; Bright y. Hutton (1852), .1 H. L. Cas. 341; NurrU v. Obttfe (I860), 3 
H. L. Coe. 647 ; Hudton v. Thompton (ISffl), 3 & L. Oae. 161 ; Bailey v. 
Afocau/uy (1819). 13 Q. B. 816; v. IrgyU {Dulce) (1844), 6 Q. B. 477; Pilot 
T. Crau, eupra. Aa to the liability of promoters of companies on controota 
niade in the course of promotion, see title CouTASiee, YoL V. 

(n) Powea V. Lee (1908), 99 L. T. 284. 

(o) Thus, the minister of a Baptist church vbo was apptnnied tho 
deacons of the church st a weekly salary eould not make the dsBoons liahle 
for payment of hie salary where he lookm for payment to a fund tmbsoribed 
by the members of the congregation and there was nothing to indicate that 
the deacons undertook to M personally liable fox 11 i« payment (Morlsy v. 
liakin (1906), 64 W. B. 396). Compare Ooutte dh Co, T. IriiA jSkokibtiion 
in London (1891), 7 T. L. B. 313, 0. A.; BcM r, Ehury (Lord) (1867), L. B. 
3 0. P. 366. 
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in a particular manner. A contract which has been entered info 
by such persons is in some coses void, so that no rights can ^ 
acquired under it by either party; in other cases the contract is 
voidable at the option of the party suffering from the disability or 
his representative, so that he has the right to enforce the contract 
if he chooses to do so. The most important instances of total or 
partial incapacity to contract are dealt with under separate titles, 
but there are certain cases which may conveniently be mentioned 
here (a). 

702. No contract can be made with an alien enemy, that is to 
say, with a subject of a State with which this country is at war, 
during the continuance of the war, except in pursuance of a licence 
from the Grown, for all unlicensed trading , with an alien enemy is 

illegal (&). 

703. A person who has been convicted of treason or felony and 
sentenced to death or penal servitude is incapable of making any 
contract until he has served his term of imprisonment or received 
a pardon; but this disability is suspended while ho is lawfully at 
large under a licence (c). 

704. A contract made by a person who was so drunk that he 
did not know what he was doing at the time when he entered into 
the contract is voidable at his option, but is not void (d). Such a 
contract is on the same footing as a contract made by a person of 
unsound mind (c). The person seeking to avoid the contract must 
prove that his condition was known to the other party at the time 
when the contract was made(/). 

A person who by reason of drunkenness is incompetent to con¬ 
tract is liable for the reasonable price of necessaries sold and 
delivered to him (g). 

8 bot. 5 .—Rights and Liabilities of Strangers to the Contract. 

706. As a general rule a contract affects only the parties to it, 
and cannot be enforced by or against a person who is not a party. 


(a) For the full tieatmeot of this euhjeot, see titles BAmniiTFTCnr, Yol. II., 
p. 268 ; HuBBAim AND WivK; Ikfaktb akd OniLDiiEN; Lunatics and 
P xHSOKS or Unsound Mind. Particniar rules are also applicable in the oase 
of corporations, compauiee, and partnerships, and are dealt with under Idioae 
renective titles. 

(o) See titles AiIinns, Vol. I., p. 310; Oonvdiot on Laws, VoL 71., p. 232. 

(e) Forfeiture Act, 1870 (33 & 34 Tict. o. 23), se. 8, 30; see title Obuonad 
Law and Bbocedube. 

(d) Qon V. (Ti'tfon (184fi). 18 M. ft W. 623; MaUhewsr. Baaeter (1873), L. K 

8 £!xch. 132; Say v. (1812), 1 Tes. ft B. 185; Showy. rAaeibFav(1863), 

1 Sm. ft Q. 537. 

(e) Molfou V. Oamrovx (1649), 4 Ezolu 17, Ex. Oh.; see title Lunatios AND 
Fkbsons OB Unsound Mhn>. 

(/) Imperial Loan Co,y. Stone, [1892] 1Q. B. 598, 0. A.; Cbo£e v. daywerih 
'(1811), 18 Tes. ItfbtokiQation not per «e a ground for rMi« in equity). 

(g) Sale of Oora Acit$4883 (56 ft 57 Vii^ o. 71), e. 8. "Necnssstiea** hen 
incienB goods suitable to nia oobditioa in life and to hie aotnal lequixemente at 
the thee of the sale anddeUveiy. SM^title BnANTS AfiB Otojoaot. 
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even if the contract is made for hie benefit and purports to give him 
the right to sue or to make him liable upon it (A). The Fact that 
a person vrho is a stranger to the consideration of a contract stands 
in such near relationship to the wrty from \rhom the consideration 
proceeds that he may be considered a party to the consideration 
does not entitle him to sue upon the contract {i). 

708. Conditions cannot be imposed on a contract for the sale of 
goods BO as to bind persons who may purchase the goods &om the 
original buyer and be enforceable against them by the original 
seller, even if the conditions are brought to the notice of the 
ultimate buyers at the time of the sale to them (y). 

707. In many oases the breach of a duty arising out of a con< 
tract may be treated either as a broach of contract or as a tort at 
the option of the party injured. This does not enable a person 
who is not a party to the contract to sue for the breach of a duty 
arising out of the contract where the claim is in substance one for 
breach of contract(k); but if he has a cnase of action independently 
of the contract, he is not precluded from suing in tort (1). 

708. The articles of association of a limited company are an 
agreement inter socios, and cannot be enforced against the company 
by an outsider, even if they contain a provision intended for his 
benefit, because they do not constitute a contract between him and 
the company (m). 

709. An unincorporated association or society cannot authorise 
an officer to sue or be sued on their behalf upon contracts made 
by them, even if their rules purport to give them power to do 


(h) Schmaling v. Thomlivgon (1816), 6 Taunt. 147; Friee ▼. £aa(on (1833), 4 
B. & Ad. 433 ; Tweddlt v. Atkintcn (1861 ), 1 B. & S. 393 ; Playford v. Uniltd 
Kingdom Tdegraph Go. (18G9), L. B. 4 Q. B. 706 ; Dkkton y. Knder'a TtlegmpU 
Co. (1877), 2 C. P. B. 62; Cleaver y. Mutual Jteeerve Fund Life Jeeociation, 
[18923 1 Q. B. 147, 0. A.; Fleming y. Bank of New Zealand, [1900] A. 0. 677, 
F. 0. ; Keighley, Maxeted fk (h, y. Durant, [190^ A. G. 240 ; Cavalier y. 
Po^ [1906] A. C. 428 ; Cameron y. Young, [1908] A. u 176 ; compare Jzj^uterdo 
y. Clydebank Engineering and Shipbuilding Co., Tl902] A. 0. 624. Where by a 
conbnot which is scheduled to and confirmed by a local ud personal Act of 
Z^rliament obligations are imposed on two railway companies for the benefit of 
the public, such obligations are to be regarded as statutory and not merely 
oonteactual, so that third parties for whoso benefit the obligations were 
imposed are entitled to enforce them {Davie A Sene y. Taff Vw Ibi/U. Co., 
[1896] A. OL 642). As to the assignment of rights under a contract, see p. 495, 


post. 

(i) Twddle v. Aikineoa (1661), 1 B. ft S. 393; Cavalier y. Pom, [1906] A. 0. 
428 (injury to wife of tenant through breach by landlord ox agreement to 

yya ffqta XOpUTS). 

(» JfefrnrtAcr y. PiUdur, [1904] 2 Oh. 306, 0. A., foUcwiiig Tadiy A Co. y. 
Bte^ A Ob., [1904] 1 Gh. 354. 

(A) Attm y. Midland Soil. Ob. (1866), 19 a B. (W. s.) 213. 

(0 Tmiiar y. Mancheiiter, Sheffield and Ltneblnihire EaE. Co., [1885] 1 Q. B. 
iHk 0. A. ; Mem y. QreaA SaeUm Sail. Co., [1866] 2 Q. B. 3^, 0. A. See 
KaoucmraB; Tour. 

(m) Melhado y. Porto Alegre Sail. Ob. (1874), 6 O.P. 603; J^y. PoeUive 

ffcrenuunt SeenrilyZM Aeeurance Ob. (187^,I-Ek.IX &, <X A.; SeSotherham 
Alum ofiA Ohemieal Co. (188^ ^COu B. tw,‘0. A.; Browne y. La Trinidad 
(1887), 87 Oh. B. I, a A. 
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Bo(n). In some caros, however, this power baa been expressly 
conferred by Act of Parliament (o). 

710. The rule above stated is subject to an exception in the 
cnse of a contract made by an agent on behalf of an undisclosed 
principal, who is, as a general rule, entitled to sue and liable to be 
sued on it (p). Where a contract is entered into by an agent on 
behalf of a disclosed principal, generally speaking the principal 
alone can sue or be sued on the contract; but in certain cases the 
agent is entitled to sue and liable to be sued iq). 

711. Another exception to the rule is recognised in cases where 
the contract is intended to secure a benefit to a person who is not 
a party to it (for instance, in the case of a marriage settlement), so 
that he has a beneficial right as cestui que trust under the contract. 
In such a case the person for whose benefit the contract was made 
is allowed in equity to enforce it (r). An agreement to pay money 
to a third person out of certain property may amount to a declaration 
of trust as distinguished from a mere covenant to pay money, and 
may in tliat case be enforced by him although he is not a party to 
the contract («). 

712. Where a person has received money from another for the 
purpose of its being paid over by him to a third person, and has 
admitted to snob third person that he holds the money on these terms, 
tho money can be recovered from him by the third person as money 
had and received to his use. In such a case the person who has 
received the money has constituted himself the agent of the third 
person, and no further consideration is necessary between them (t). 


(n) Oray v. Pmrton (1870), L. E. 6 0. P. 668 ; Jivatu v. ITooper (1876), 1 
Q. li. D. 46, 0. A Soe t». 339, ante, 

(o) E.g., in the cose of joint stock hanking companies, Country Bankers Act, 
182G (7 Ooo. 4, c. 46), ss. 4, 9; Companies Aot, 1862 (26 & 26 Viet. o. 89), 
Sched. III., Fort II. ; Banking Co-partnorships Act, 1864 (27 & 28 Wot. 
0 . 32); trade unions, Tinde Union Act, 1871 (34 & 36 Viet. o. 31}, s. 9 ; friendly 
societies, Friendly Societies Aot, 1896 (69 & 60 Yict. o. 23), a. 94. And see 
tiilea Bankeks A:(rn Baekieo, Yol. L, p. 673; OouTANtES, YoL Y.; FaimmLY 
Societies ; Tbade and Tbade Umoxs. 

(p) Soe title Aokitot, Yol. L, p. 146. If, However, the coutroot is mode hy 
deed, IHe principal can acquire no right unless he is a {larty to the deed ; see 
p. 333, ante. 

(j) For instanco, whore he contracts in his own name or where he has a 
■pwial interest in the subject-matter of the contract, as in the case of an 
auctioneer or a faotoe: see title Aobnot, Yol. L, p. 146. 

(r) Otde V. Gale (1877), 6 D. 144; Jle Rti^ham Co. (188^, 26 Oh. D. 
103 ; Gandy v. Gandy (1885), 30 Oh. D. 67, 0. A.; Drimmie v. J/aviet, [1899] 
11.' B. 176, 186, 0. L.\’‘Qregory v. WiUiame (1817) 3 Her. 682; and see title 
Tausts and Tkcstees. As to building schemes, reference may he made to 
Ellieten v. /{eocAer, [1906] 2 Ch. 374. 

(«} Jle Emprete ^igineering Co. (188(B, 16 Oh. D. 126, 0. A.t Be Elavdl, 
ifurray v. ^avOl, (1883), 26 Ch. D. 69, Q. A See titles Setti.emenT8 ; Tbvsts 
AND Trustees. 

(0 Willianu v. Everett (1811), 14 East, 682; Tatee y. Sett (1820), 3 B. & Aid. 
643 ; Baron y. Mvband (1633), 4 B. & Ad. 611; Litty y. Fays (1886), 6 Ad. & EL 
648; Orr y. Union Bamk SaxGand (1854), 1 Maoq. 613; Mtore t. Suohott 
(1867), 27 L. J. (U.) 3; Qrimn y. Wentherby (1868), L. B. 8 0. B. 763; 
Motion T. Andereon (1826}, 3 B. d; 0. 842; Ormgfoot v. Oum^ (1832), 8 Bing. 
372'; Bdberieon y. Fauntkroy (1823), 8 Ifoore fou 9.% 10-;, Wathsr r. Beatron (1842), 
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713. In the case of a contract for the carriage of goods the 
contract is, in the absence of express agreement, considered to be 
made be^een the carrier and the person at whose risk the goods 
are carried, who is in most cases the consignee (u). This case, 
therefore, is no exception to the general rule. 

714. A stranger to a contract, thongh not liable to be sued on 
the contract itself, maj incur a liability in tort if he wrongfully, 
either alone or in combination with other persons, induces one of 
the parties to break the contract and thereby causes damage to the 
other party {v). It is now clear, in the case of a combination of 
two or more persons to procure a breach of contract, that the 
absence of malice and the desire to benefit the party who is 
induced to break the contract constitute no defence (le); and pro¬ 
bably the same rule would be held to appl^ where the breach is 
knowingly procured by a person not acting in concert with anyone 
else (;r). The principle is not confined to contracts involving the 
relationship of master and servant (y). 


Part III.—Formation of Contract 


Beot. 1. —Offer and Acceptance. 

715. In order to constitute a contract there must be an olTer 
made by one person to another, and an acceptance of that offer by 
the person to whom it was made (/()• 

Sttb-Sbot. l.~-Offer. 

716. An offer, or, as it is sometimes called, a proposal, means the 
signiffcation by one person to another of his willingness to enter 


9 M. & W. 411; NoMe t. National IHtcount Co. (I860), 6 11. & N. 226; Hamilton 
r. Spottisuioode (1849), 4 Exch. 200; Hill t. Hoydo (1869), L. B. 8 £q. 290; 
Nidd T. Mtgaw (1869), L. B. 4 C. P. 660. See p. 473, post. 

(«) Z>awe« V. Pack (1799), 8 Teim Bep. 330; Dutton v . Sdomonaon (1803), 3 
Bos. & P. 582; Fragano y. Long (1825), 4 B. & 0. 219 ; Dunlop v. Lambert 
(1839), 6 01. & Fin. 600,11. L. But tlie consignee cannot sue on the contract 
nploM the property in the goods has passed to him (Coombs v. Bristol and 
Exeter Rail. Co. (1858), 3 H. & N. 61(n. And see title OAnniaRS, Yol. IV., p. 1. 

(o) Lmnley y. Qye (1853), 2 E. & B. 216; Bowen y. Halt (1881), 6 Q. B. E. 
333, 0. A.; Temperton y. Russell, [1883] 1 Q. B. 715, 0. A.; Quinn y. Leathern, 
[1901] A. 0. 495; QRilan y. Naiional Amalgamated Labourers’ Union of Great 
Britain and Ireland, [1903] 2 K. B. 600, G. A.; South Wales Minerd Federation 
y. Glamorgan Coal th., [1905] A. 0. 239; reference may be made to Conway y, 
Wade, [1008] 2 E. B. 844, 0. A.; Smithies y. National Association of Operative 
iVotfrrers, [1909] 1 K. B. 310, 0. A.; Jose y. Metallic Roofing Co. of Canada 
(19<)8V 78 L. J. (p. 0.) 36. For a more detailed treatment of this subjoot, see 
title Toets; and as to its application to trade unions, see titla Teadb XNn 
TBAJOX USIONS. 

(kA South Wales ifinerd FsderaUon y. Glamorgan Coed Co., supra. 

(«} Bee QiUan y. National Amalgamaled Labourer^ Union of Great Britain and 
Ireland, supra. 

(u) Qmnn y. Leathern, supra; National Phemgraph Oa u. Edfson-Bdl Con- 
semated Phonograph Co., [1908] 1 Gh. 335,0. A.; limdepy. Gye, eupra; Bowen 
V. HaU, supra ; Temperton y. BussAl, ittpra. 

(a) Brogtlen y. MOrmoUtan Bail. Co. (1877), 2 App. (3a8. 666 , per Lord Blaok- 
ElM, atp. 691; Mo^ t, T&tkler (ite 1 Or. AC. ft B. 692; its National 
Savings mnih Aseoeidtion (IMF# Cbse) (1867), L. B. 4 Eq. 9. 
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CiONTIUCT. 


But. 1. 
Offer and 
Acceptance. 

Deoluatioa 
of intention. 


Tendon. 


into a contract with him on certain terms. It may be exprees or 
may be implied from the conduct of the party. 

A mere etatement of a person’s intention or a declaration of bis 
willingness to enter into negotiations is not an offer, and cannot be 
accepted so as to form a binding contract (b). Thus, an advertise¬ 
ment of a sale by auction is not an offer binding the auctioneer to 
submit the lots for sale (c), nor is an an nouncement that a competi¬ 
tion will be held an offer of the prize to the competitor who obtains 
the highest marks (d). Nor docs an intimation to an individual of 
the lowest price at which goods will be sold necessarily amount to 
on offer to sell him the goods at that price (e). 

An advertisement inviting tenders for the supply of goods 
extending over a period of time is not an offer, but an invitation for 
offers. A tender for the supply of such goods as may be required, 
no quantity being specified, is not an offer which may be accepted 
generally so as to form a binding contract, but is a continuing 
offer, which is accepted from time to time whenever an order is 
given for any of the goods specified iq the tender (/). An acceptance 


(b) a Btftttiment by B. to tlio fathor of A. that he would give £100 to the 
mau who marriod hie daughter with his conseut was held uot to ho an offer 
on whicli a contract could be founded, since it did uot apjicar to havo been 
intended to form tlio basis of a contract (IVrek v. Tibdd (160o), 1 Boll Abr. tit. 
Action siir Case (HO; compare i/borAoiiM v. Cvlvin (1851), 15 Beav. 341). A 
letter written by a iatliur to the man who van about to marry his daughter, 
ill which he statnl that she would have a shara of what ho left after the death 



12 T. L. B. 501. In all such casos it is a question of intention whether the 
statement or doclai-ation is to be considered a definite offer which can be con¬ 
verted into a promise by acceptance. A promise to " favourably consider ” an 
application for the ronowal of a contract at its expiration dues not amount to 
a Diiiding agreement (A/ontreal Oa» Cn. v. Vatty, [1900] A. 0. 595, P. 0.). An 
agi-eomoiit to engage an actress at a salary to be mutually agreed upon is not 
a binding contract until the salary has been ogreed (Lofiu^ v. Roberta (1902), 
18 T. L.B. 632, 0. A.). 

(c) llama v. Nkkeraon (1873), L. B. 8 Q. B. 286. But the highest hood flda 
bidder at an auction may, perhaps, sue the auctioneer as upon an implied con¬ 
tract that the sole shall be without reserve {Warlowa. Jlarriaoti (1858), 1 £. &E. 
295, Ex. Ch.). See title Auction and Auctionzeiui, Yol. I., p. Sll. 

(<2) Hooke V. Dawson, [1805] 1 Ch. 487. 

to) Harvey v. Faeey, [1803] A. 0. 552, P. 0. i Boyera i2 Co. v. Duke, [1906] 2 
1. B. 617. But a quotation of a certain quantity at a certain price, usual Plate 
terms,” coupled with the observation " 1 shall be glad to hoar if you are buye^'* 
is an offer (r/afp Jk Co. v. KntAlawh, [1907] 8 . C. 904). A circular announoing 
that stock in trade will be sold by tender, and that the tendera will bo received 
an 4 opened ou a certaiu^date, is not an offer to sell, and, therefore, cannot be 
accepted by sending in the highest tonder (Bpsneer v. IlartUng (1870), L. VL 
6 C. P. 561). An announcement in a railway company’s time tables that a 
train will start at a particular time may be framed in euch a manner as to 
bind the company if an intending naesenger takes'a ticket on the faith of sudb 
announcement (Denton v. Great Horthem Rail, Co. (I860), 6 E. & B 860; see^ 
however, Loekyer v. IntemaRonai Sleeping Car and Eura^n Expreae Traina Oa. 
Q892), 01 L. i. ( 9 . B.) 601). Bailway epmpanios aloxosi invariably give uotiae 
':-ihat they do Bei’wsaExaafeJthe depai-tute or arrival of the trains at the times 
'Specified in their time 

(/) Qrtai Northern RtM, Ob.v. T^StAam(]873), L. B. 9 0. F. 16 ; A: v. Demera, 
[1600} A. 0.103, P. 0. j (7ibtteeiM» Jfunwipw Election Petition, 1900, v. 
Newth, [1901] 1 £. B. 683; SM nito'Burton v. Gree^^J^j^am BaU. Co. (1834), 
9 £x(^. 607. i'- . 
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of Buoh a tender merely amoimtB to an intimation thiUf the offer 
will be ooneidered to remain open daring the period apeoified, and 
that it will be accepted from time to time by orders for specific 
quantities, and does not bind either party unless and antU such orders 
are given (jr). But a tender may be so worded as to impose an 
obligation on the person who accepts it to order all the goods that 
he requires for a particular business or purpose daring the period 
sp^ified from the person whose tender has l^en accepted, provided 
it is sufficiently specified what the terms of the contract and the 
obligations of the parties are(/0> 

An offer must be made by a definite person, but may be made to 
an indefinite number of persons (i). 

717. An offer remains open, that is to say can be accepted, 
daring the time (if any) expressly or impliedly mentioned in the 
offer, or, if no time is mentioned, daring a reasonable time having 
regard to the nature and circumstances of the offer, provided that 
it has not in the meantime been revoked (J). 

An offer is determined by the lapse of the time during which it 
is to remain open (/c); by the death or insanity of the person by 
whom it was made, if the fact of his death or insanity comes to the 
knowledge of the person to whom the offer was made before he has 
accepted it (Z), or by his bankruptcy if the offer relates to his pro¬ 
perty (}n) ; by the rejection or qualified acceptauco of the offer by 
the person to whom it was made (n). 

718. An offer may be revoked at any time before it has been 
accepted, provided that the revocation is communicated to the person 
to whom the offer was made (o). 


(a) See cases refen'od to in note (/), p. 340, ante. 

(A) lelington Union v. Brmtnall and Cldand (1907), 71J. F. 407. 

(t) For instance, an advertiHemont of a reward to bo paid to anjr peraon who 
will give ceitain information to the advertiser is made to tbe worn at largo, 
and can be accepted by anyone who gives the required information {Wdliame 
T. Varwardifu (1833), 4 B. & Ad. 621; soo Smmwr v. Harding (1870), Ii. B. 
fi 0. F. 661; and judgment of Bowek, L.J., in Carlill v. Carbolio Smoke Ball Co., 
[1883] 1 Q. B. 256, C. A.). An offer of a reward to anyone diBoovering the seorot 
of a certain trick was held to have been won by two persons found by the jury 
to have discovered the secret {Maskelyne v. Stollery (1899), 16 T. L. B. 97, 
H.L.). 

(>) Meyndl v. ffurfSM (185^, 1 Jur. (ir. s.) 737 ; Bamagate Vidoria Hotel Co. 
V. Monhefiore (1866), L, a. 1 Exch. 109. 

(k) Sanugate Fieloria Hotel Co, v. MonU^ore, etipm. 

(l) Diekineon T. Bodde (1876), 2 Ch. D. 463, 0. A, per Mei.U8B, L.J., at 
p. 475; see also Bladee v. Free (1829), 8 B. ft 0. 167; Thornton v. Jiamei (1866), 
18 DonL (Ok of Sw-) 1; Drew v. Hunn (1879), 4 Q. B. D. Ml, 0. A 

(m) Mt^ T. BurUa (1856), 26 L. J. (cu.)_267. 

(n) A qualified aooeptanoe amounts in effect to a oountn^ffar, which in 
its turn requuns acceptance by the person who made oiiginal offeir; see 


p. 360, jsiMf. 

(o) Offord V. Dauiet (1862), 12 0. B. (v. s.) 748; Byrne y. Tienhovm 
(1880), 6 0. P. D. 344; Stevaucn r. MeLean (1880), 6 ^ B. D. 846. A bUlto 
at an anotiou may withdraw his bid at any time owon bm hmmkf’ieUke, 'even 
if then is a oonoition that no bidder shall rettaet v. Cave 

h7M), 3 Bep. 143; Sale of Goods Aet^ ;i«B3 (66 ft 67 Vlel- a 71), a 68). 
AS.tu the revocation of an offer which baa been made ihteiigh the poet, see 
p. 364, pest, .. ^ 
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The fact that the person by whom the offer was made has agreed 
to keep it open for a specified time does not preclude him from 
revoking the offer before the expiration of that time if it has not 
been accepted, unless there was valuable consideration for the 
agreement to keep the offer open (p). 

The revocation need not be made in the form of an express 
withdrawal of the offer; any act done by the person making the 
offer which is inconsistent with his keeping the offer open amounts 
to a revocation of the offer as soon as it comes to the knowledge of 
the person to whom the offer was made {q). An offer made in 
writing may bo revoked by word of mouth (r). 

Sub-Seot. 2 .— Aecgttance. 

719. Acceptance means the assent of the person to whom an 
offer is made, signified in the mode required by the terms of the 
offer. AVhere no particular mode of acceptance is expressly required, 
the offer can be accepted in such manner as may be implied by the 
nature of the offer (^. Thus, an offer may, according to circum¬ 
stances, be accepted by the communication of the assent of the 
person to whom it is made, or by his doing some act which he is 
requested by the terms of the oifer to do (t), or by his accepting 


(p) CookeV. Oxley (1790), S Term Eop. 653; BouGedyey, Orant (1828), 4 Bing, 
653; Hetid v. Diygon (1828), 3 Mun. ft Bj. (K. B.) 97; Bideimon v. Dodda (187^, 
2 Ch. D. 46.3, C. A. ; BrieUt, Cardiff and Bwantea Airafed Bread Co, v. Magga 
(1890), 44 Ch. D. 616. A oontinning guarantee, not given under for 
lutnre advanetss to bo made to a thim person, if not so framed as to become 
operative befoi-e it is acted on, may be revoked or withdrawn altogether before 
being acted on, and os to further or future transactions may be terminated 
at any time unless the contrary be expressly stipulated {Offord v. Daviee (1862), 
12^ 0. B. (k. 6.) 748; JRe Cniee, Dalfem v. Cr^e, [1902] 1 Oh. 733). There 
being no consideration to make tho guarantee binding on the guarantor before 
an advance is made, the guarantee is a continuing offer which is accepted 
by each advance made to the aoioiiut of the advance, and is revocable at 
any time in regard to future advances {Weethead v. Sproaon (1861), 6 If. ft N. 
72K). Under oi^inary circumstances a continuing guarantee is revoked as to 
future advances Iw notice of the death of the guarantor (Ovulthart v. OlemeTdaon 

« , 5 Q. B. D. 42: but see tke judgments of the Court of Appeal in 
rrry, London and County Banking Co. v. Terry (1884), 25 Oh. JD. C92, 0. A., 
where tho prindplo is considered open to doubt); and for ezcwtional cases and 
treatment of the subject generally in greater detail, see title Ouarantee. As 
to letters of credit, see Re Agra and M^erman'a Bank, Ex parte Aeiatie Banking 
Corporation (1867), 2 Ch. App. 391 ; J/aitland y. OAartered Mercantile Bank of 
India, London and China (1869), 88 L. J. (oH.) 363; Unim Bank of Canada 
V. Cole (1877), 47 L . J. (o. b.) 100, 0. A.), 
to) Bickinaou v. Bodds (1876), 2 Oh. D. 463, 0. A. 

Re Naial Inveatmem Co., WReon'a Case (1869), 20 L. T. 962; Re Brewery 
AaeoU Corporofton, Truman** Cose, [1694] 8 Oh. 272. 

{e)noueeh(MFire Inttiiranee Co. v. Qrant (1879), 4 Ex. D. 216,0. A. ; Hoathom 
V. i^oeer, [1892] 2 Oh. 27, 0. A As to the acceptance of an offer mode 
through the post, see p. 352, poet. 

(t) Por instance, the offer of a railway oommny to carry passengers is accepted 
onrone who hakes a ticket (Zlenfon y. QreOt Northern RaU. Co. (185^, fi 
E. ft A 660), Am to how 4 B 7 a person taking a ticket is bound by the conditions 
printed thn^n, see titler OAe^es, ToL Iv., pp. 64,68. Entering for a yacht 
race sdbjeot to rules providing that the competitors shall be liable for all damages 
arisiog ham a breach thereof ia an •eoeptiutce of the provisions of the roiM, 
and reoden a competitor liable os between himself and the other eompetitoia to 
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some ac(i \phioh the person making the offer has offered to do^ in 
return for his promise (u). It is neoessar j that the person acceptL^ 
an offer should notify his acceptance to the person making it, 
except where the offer is made m consideration of some act to be 
done by the person to whom it is made, and a notification of his 
acceptance of the terms of the offer is expressly or impliedly dis¬ 
pensed with by the person making the offer Where a notifica¬ 
tion is not dispens^ with expressly, the question whether it is to 
be deemed to be dispensed with by implication is a question of 
intention depending on the nature and terms of the offer and the 
circumstances of the particular case (x). 

Where the language of an offer leaves it doubtful whether 
the person making it intends to be legally bound thereby, the 
person to whom the offer is made cannot safely rely upon per¬ 
formance of the act requested by the terms of the offer as consti¬ 
tuting acceptance without giving notice to the person who made the 
offer that it is regarded by him as a binding offer (a). 

If, whatever a man’s reak intention may bo, he so conducts 


pay for all damage caused by a broach of the rules without taking advantage of 
the statutory limitation of liiibUity for damage by collision (C’Aim yt Bunraven 
(Harl), TAe Batanita, [1897] A. 0. 69). An oiler of a reward to any person who 
will give cer^iii information is accepted by giving the information required, 
even if the information is nf>t given with tlie object of earning the reward 
{WtUianu v. Carwardine (1S<13), 4 B. & Ad. 621; England v. Davidton (1840), 11 
Ad. & M. 8 o6; Tamer y. Walker (1867), L. B. 2 Q. B. 301, Ex. Ch. ; Bent y, 
Wakefield Bank (1878), 4 0. P. D. 1; Thntrher y. England (1816), 3 0. B. 264 ; 
Smith T. Moore (1845), 1 0. B. 438). It hns even bMn hold in one ease that 
the reward can be earned by a person who gives the rMuired information, 
although at the time when he gave the information he did not know that an 
offer to pay a reward had been made, but the soundness of this decision is open 
to question (Giblone y. Proctor (1891), 64 L. T. 594). In Carlill y. Carwlie 
Smoke Ball Co., [1693] 1 Q. B. 256, 0. A., it was hold that an offer of a sum 
of money to any person who should contract a disease after using a certain 
remedy for a epecined time was accepted by a person who after using tlio remedy 
for that time contracted the disease. See also Re Agra and Maeterman’e Bank, 
Ex parte Aaiatie Banking Corporatwn (1867), 2 Oh. App. 391). A bidding at a 
sale by auction is aoceptra by knocking down the hammer (Payne v. Cave 
3 Term l^p. 148). 

(«) Where an offer contains an intimation that occoptanco will lie presunied 
if no reply is received, the mere absence of a reply is not an aoceptance of the 
ofltx {Vetthomey. Bindleg (1862), 11 0. B. (R. B.) 869; Be Empire Aesurance 
Corporation, SomerviUe'a Cftee (1871), 40 L. J. (on.) 431). 

(e) Megnell v. Surtcee (1855), 25 L. J. (OU.) 257 ; Brogden y. Afefropolitan 
Rail. Co. (1877), 2 App. Cm 666 , at pp. 691, 692 ; Powell y. Lee (1908), 99 L. T. 
284; CarlRl y. Chrooae SmoAe Ball Co., aimra ; M'lcer y. fftcAardaon (1813), 1 
IL & 9. 557; Modeg y. TirMer (1835), 1 Or. If. & B. 692. In Willy y. Ehee 
(1875), L. B. 10 0. P. 497, where the defendant had promi^ to pay a doubtful 
nlftim if the plaintiff woidd let it stand oyer, and the plaintifl bad forborne to 
sue for three years, it was held tiiat by merely not sning she had in effect 
communicated her acceptance of the defemlan^s offer. 

(a) Thus, a statement that the defendant had no objection to guarantee the 
plaiotifl agunst loss incurred by giving credit to a thira person aannot after a 
oOnsidenUe period be made available as a guarantee, where no notice has been 
given that it was so regarded by the plaintiffs and the d^vndant has not con¬ 
sented that it should be a oonelusive giunniee (Af'/ser v, JEekatdeon (1813), 

I M. dfc S. 557; Modey y. Tinkler (1835), 1 OfrM. & B. 662). As to ammgaous 
aooeptsnces, see Appleby y, Johaaon (1874), L. B. 9 0. P. 158, and eases nnder 
title Sau: of Lard. 
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Contract. 


SxoT. 1. hizusolf that a reasonable man would believe that he was assenting 

Offer and to the terms proposed, and the person making the offer acts upon 

Acceptance, that belief, the man thus conducting himself is bound by the 
contract as if he had intended to agree to the other party’s terms (h). 

More mental assent to the terms of an offer is not an acceptance 
of it (c), but acceptance may be implied from the conduct of the 
party. 

Quaiifled 720. In order to constitute acceptance the assent to the terms 
■4!ce|>taiic6. of 1^0 offer must be absolute and unqualified (d). If the acceptance 
is conditional, or any fresh term is introduce by the person to 
whom the offer is made, bis expression of assent amounts to a 
counter-offer, which in turn requires to be accepted by the person 
who made the original offer (e). 

(b) Smith V. Ifufflia (1871), L. It. 6 Q. B. 597, mr Bi.AOKBViiir, J., at p. 607; 
Frrtman r. Coule (1848), 2 Exeh. 654. See title EsTorrsT.. 

(c) Brogden v. Metrtijntitan Rail. Cfo. (1877), 2 App. Gas. G06, per Lord BrjiCK- 
BUiiir, at p. 691; Houtehdd Fire Insuranc& Co. r. Omni (1879), 4 Ex. D. 216, 
0. A., prr Ttissioer, L.J., at p. 221. A resolutiou passed at a mopting of 
school managers in favoTir of the appointment of a particular candidate as a 
teacher does not constitute a contract unless it is communicated by them to the 
selected candidate {Powell v. Lee (1908), 99 L. T. 28^ 

(d) Ap)>leby r. Jolmion (1874), L. B. 9 C. P. 158. an agreement to grant 

an underlease is not an acreptuico of an offer requiring an assigiunont of a 
lease {Hedland r. Eyre (1825^, 2 Sim. & St. 194). A letter containing a 
wairanty that a mare is quiet in double harness is not an acceptance of an raor 
requiring a warranty that ^ is quiet in harness {Jordan y. Norton (1838), 
4 M. & W. 155), An allotmeat of partly-paid shares in a company is not an 
acceptance of an application for fully-paiu shares {Re United Ports and General 
JnsurnTwe Co., fTynnde Case (1873), 8 Cn. App. 1002). An allotment of ^aros 
on which the amount oreditod is proportionate to the net assets of the company 
Is not an acceptance of an application for half paid-up shares, and an application 
tbr certificates of the shares by the allottee is not an accratance of the new 
terms offered {Re United Porte and Qenercd Insurance Co., aeek'e Case (1874), 9 
lib. App. 392: and see Re Empire Assurance Corporation, Challis's Case (1871), 6 

App. 266; Brndledge y. Grant (1828), 4 Bing. 653; Warner y. Willi^^n 
(1856), 3 Brew. 523; South ffetton Coal Co. y. IhuweR, Shetton, and Eating^ 
Coed and (kke Co., [1898] 1 Ch. 465, C. A.; see also title OoifFANiES, VoL Y.}. 
An order for a certain quantity or quality of goods is not accepted by sending 
a different quantity or quality, or uy doliyeriug the goods by instalmenw 
{Hutchieon y. Rowl^ (1830), 5 M. A W. 535; Bart y. (1846), 13 hL db W. 
63; Ounl^e y. Harrison (1831), 6 Exch. 903; Levy y. Green (1859), 1 B. ft E. 
969, Ex. Oh.). In such a case tb%bnyer has t^e option of rqecting the goods, 
hut if he electa to accept tb^ he must, subject to any usage of t^e, special 
agreement, or course of dealing between the parties, pay for them at the oon- 
trMt rate (Sale of Oeode Act, 1893 (50 ft 57 Yict. o. 71), ss. 30, 31). See also 
title Saus w OopxyB. 

(e) Thus, in ^e’ case of a contract of insurance, if the ^poeal contains the 
wluUe cl the tenns of the oontraot, the exeoution of the p&ty by the ixunranoe 
coB^ny amobnte to an acceptance of the terms containrain the proposal (Xshm 
y. Wiekham (1867), L. B. 2 E. L. 296; Roberta y. Serurity Co., [1807] 1 Q. B. 
111 . 0. A.). Where, however, the proposal does not state the amount of the 
pteminm m he paid, if the insiixanoe company accept the proposal and state the 
preinium. ihie amounts to a ooimter-ofler on theu part [Oanniny y. Fm-quhar 
(1886), 16 Q. B. B. 727, 0. A., per lAsBUST, at p. 7^). An allotment of 
shares in a oompeuy ia an acoeptaaw of an amhootion for the diares it a 

' new tern is introdnoed 'bf-ibB oompasy imposing lorfsitare on non>payment iff 
the amount pawUe on tiBo eharee (Jwebon y. Turquaad (1869), L. & 4 H, L. 
803; see also Ztieos y. James (1641^,7 Eazk 410: JSRar Fin and JBnrylary 
Inauranee Co. y. BavUaon ft Sana (19M)i,'6 E. (Ot. iff SijM.) ^3). - 
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73ti Where a broker ie employed by both buyer and a^er, a ** 

signed memorandum of a eontraot in his book is sufficient evidence Ofler lAd 
of an offer and acceptance the parties, and the validity of the Accenitwtcei 
contract thereby formed ie not necessarily affected by the drcnm- sntiy io 
stance that the bought and sold notes sent to the parties do not bivkar'a 
agree if). In the al^nce of such a memorandum in his book, the 
contract is formed by tiie bought and sold notes, and if they do not 
substantially agree there is no binding contract (j^). If the broker 
is employed by the seller only, the contract is formed by means of 
the note sent by him to and accepted by the buyer, and in such 
case a variation between that note and the one sent by him to his 
principal is immaterial {h). 

722. Where there is a definite acceptance of an offer, the fact Coadittoo*. 
that it is accompanied by a statement that the acceptor desires that 
the arrangement should be put into a more formal shape does 
not relieve either party from his liability under the contract (t). 

But if the acceptance is made subject to certain conditions then 
specified or to be specified by fhe acceptor or by some other person 
on his behalf, then, until those conditions are accepted, there is no 
final agreement such as the court will enforce (j ). Thus, if;i formal 
contract is sent for signature together with an acceptance of the 
offer, and the formal contract contains terms which were not 
referred to in the offer, the result is that there is no such acceptance 
of the offer as to form a complete contiact (A:). 

The fact that a letter accepting the terms of an offer contains a 
statement that the agreement is to be put into due form by a solicitor, 
or that a solicitor has been instructed to prepare the necessary 
documents, does not prevent its constituting an acceptance of the 
offer; but a letter may be so worded as to show that it was the 
intention of the writer that there should be no contract until a 
formal agreement was entered into (i). 

When once there is a definite acceptance of the terms of the 
offer, further negotiations between the parties cannot, without the 
consent of both, get rid of the contract that has been made (?n); 
but two letters which may at first sight appear to be on the 

(/) Thompton v. Gardiner (1876), 1 0. P. D. 777; Kempean ▼. Boyle (186ii}, 

3 & & 0. 763 ; aad see Btenmuright y. Archibald (1831), 17 Q. B. 103. 

($r) Thornton v. Kemp^ (1814), 6 Taunt. 7w. In that caoe one note 
deecribed the mods as Itiga Bliine hemp " and the other as Petersburgb clean 
hemp,” these Wng diltei'ent qualities. See also Siemoright y. Arehibam (1851), 

17 B. 103; Qregeon y. Bud (1343), 4 Q. B. 737; Goune ▼. Semfry (1846), 5 
Ubo. P. 0. 0. 232; Grant y. Fktfher (1826), 5 B. A 0.436; .and other oases 
title Hat.u op Qoona. 

Ih) McOavd y. fftrause A Co. (1883), Cab. & Bl. 106. 

[tj OQdnm y. North Eaetem Metropolitan Amlum DUMel (1347), 11 Bear. 1; 

Romiter y. MilUr (1378), 3 App. (^. 1124. 

f OrtatUy v. Mayeod (1874), L. B. 18 Bq. 180. 

I donee y, £18M] 2 Oh. 332. 

jMton Partnere y. Lambert (1880), 41 Gh. D. 205, CL Au i Bomht^yr. MiUer 
(1873), 8 App. Gas. 1124, vv Lora EAthkolr^ «t p. 1143; Gotumor ek. of the 
Peerq)^irtiw«AM»-upon-j5tuZv.PeA:A(1854], lOJEaCah. 610; Oanming v. Farquhar 
16 d B. D. 727,0. A.; end seatitie ftoa ov Ljum. 

(m) V. Bciei^kom.(1890),'45 Ok D. 481> 
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one hand on offer and on the other an acceptance will not con- 
Btiiuto a contract if it appears from sabsequent negotiations that 
important terms forming part of the contract have been omitted 
from those letters (n). < 

723. offer cannot be accepted by anyone except the person to 
whom it is made (o). 

724. Where an offor has been rejected, it is no longer open for 
acceptance, and though it is not expressly withdrawn, the person to 
whom it was made cannot afterwards accept it without the consent 
of the person by whom it was made (p). 

A counter-olTer is equivalent to a rejection of the original offer, 
and after the counter-offer has been refused the original offer is no 
longer open for occeptanco {q). 

725. The acceptance of an offer may, at any rate in the case of 
contracts which are not made through the post, be withdrawn at 
any time before it has been communicated to the person by whom 
the offer was made in cases where a'notification of acceptauce has 
not been expressly or impliedly dispensed with by the person 
making the offer (r). 

SuB-i^lcai'. 3 .—ConlmetB wide through the Pat. 

726. In the case of contracts made through the post or by 
telegram certain special rules are applicable to the offer and the 
acceptance. An offer made by letter may be accepted by letter,- 
unless some other mode of acceptance is stipulated for by the 
person making the offer (s). Even in the case of an offer which is 
not made by post, if the circumstances are such that it must have 
been within the contemplation of the parties that according to the 
ordinary usages of mankind the post might be used as a means of 
communicating the acceptance, the offor may be accepted by a letter 
sent through the poat(f). 

(n) Suueg t. Home-Payne (1879), 4 App. Cas. 311; Bristol, Cardiff, and 
Swansea Aerated Bread Co. v. Mayya (1890), 44 Ch. D. 616. 

(o) Thus, where an order for goo^ ww sent to a firm, and the g(<oda were 
supplied by the plaintiffs, who had luxiiiired the business of that him, it ways 
had that the plamtifEa oould not laaintain an action for goods sold {Boulton y. 
Jones (1867), 2 H. & N. 664); see also Meynell v. Surtees (1864), 3 Sm. & Q. 101, 
per Btitabt, y.>0., at p. 117 (affirmed on appeal (1856), 1 Jax. (n. s.) 737); 
SchmaHng y. U'homlipson (1816), 0 Taunt, 147; Smith y. Wheatoro/t (1878), 9 
Ch. D. 223. 

(p) Sheffidd (hAal Co. v. Sheffiddand Botherham Bail. Co. (1841), 3 By. & Con. 
Caei 121, per Lord Lamuiaij;, h[.B., at p. 132; Thombu^ y. Bevill (1812), 1 
Y. & 0. Ch. Cas. 554. As to what amounts to a sufficient refusal of an offer 
for this purpose,^ see Steveneon y. i/cZean (1880), 6 Q. 1). D. 846. Merdy 
requesting a modification of the offer is not enough {ibid,), 

Iq) Eyae r. Wrench (1840), 3 Beay. 334. Aa to the time during which au 
offer remains open for aooeptance, see p. 347, ante. 

(r) Be Natiottal Savinge Bank Asaddation, Jlebb's Case (1867), KB.! £q. 8. 
As to oontraots made thro^h the post, see ii^fra. 

M Tlousduid Fire /dsuHsAc* Co. v. Qrant (1879), 4 Ex. D. 816, 0. A.; Ihadop 
fk Higgins (1648), 1 H. Zj. Om. 381. 

(f) Henthom v. Frtuer, [1882] 2 Ch. 27, 0. A., per Lord HBASOKBUiy at 
p. Bruner y. Moore, [1904] 1 Oh. 3t>6. 
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727. The time within which an offer made by post may be 
accepted depends, where no time is mentioned in the offer, upon 
the nature and oironmstanees of the offer (u). In mercantile trans¬ 
actions an offer must as a rule be accepted by return of post, or at 
any rate by a letter posted on the day on which the offer was 
received (a). Where an offer is made by telegram the presumption 
is that a prompt repl^ is expected, and if the acceptance is sent by 
letter this may be evidence of such unreasonable delay as to make 
the acceptance inoperative (b). A statement that it is desirable for 
certain reasons that the offer should be accepted by return is a 
mere request, and does not render it essential that the acceptance 
should 1 m sent by return of post((;). 

An intimation that acceptance must be made ‘*by return of 
post *' does not mean exolueively a reply by letter by return of post. 
The offer may be accepted by telegram or by verbal message or by 
any means of communication made not later than the time at which 
a letter sent by return of post would reach the person making the 
offer (d). ^ 

728. The acceptance of on offer made through the post is com¬ 
plete as soon as a properly addressed letter containing the accept¬ 
ance is posted (e). The acceptor is not responsible for any'delay or 
failure on the part of the post office, provided that it is not caused 
by any default on his part, and the person making the offer is 
bound by the acceptance from the time when it was posted, not¬ 
withstanding that the letter of acceptance is lost in the post (/), 
or that its delivery is delayed (,9), or that it is returned to the 
acceptor owing to a mistake in the address caused by the person 
who mode the offer (A). The principle is that for the purpose of 
receiving the acceptance the post ofiSce is the agent of the person 
who makes the offer, not of the acceptor (i). 

729. Delivery of a letter to a {lostman outside the coarse of his 
ordinary duties is not a posting of the letter, nor will such a letter be 
assumed to be in the lawful custody of the post ofilco as soon as the 
postman enters the post office (j). 

(it) Thus, if an allotment of sharos is not mado wiUiin a reasonable time after 
the receipt of an appliontion for them, the allottee is not Iwund to aoc^t them 
(Itamagaie V'ictoria llotel Co. ▼. Montejiort (1866), L. 1 Exoh. 1U9 ; Pai/ne v. 
Ivea (1823), 3 Dow. A Ry.Jx. B.) 6M ); see also Megneil v. 8urt»e$ (1855), 25 
L. J. (CH.) 257; Powert v. Fowlar (1855), 4 E. ft B. 619, n., Ex, Oh. 

(a) Dutdop y. Uiggita (1848), 1 ll. L. Oas. 381. 

(h) Quetierdtutim v. Owe (1883), 32 W. B. 185. 

(e) Johnion v. King (182^, 2 Bing. 270. 

(ch linn V. Hoffmann d Oo. (1873), 20 L. T. 271, per Hontman, J. 

(e) Dunlop v. Higgine, tupraj HotuehM Fire Ineurawe Co, y. Qravit (1879), 4 
Ex. D. 216, 0. A .: HentAom y. Fraser, [18021 2 Oh. 27, 0. A.; iis Imperiat 
Land Oo. o/Marseillea, Harris' Case (1872). ? Ch. App. 587. 

(/) Duncan y. Topham (1649), 8 0. B. 225; Household Fire Insuranee Co. y. 
Ormt, supra. The same principle probably applies in the case of an aooeptanoe 
by telegram when that mode of aooeptance has been exmessly or inwliedly 
authorised by the person making the offer; see Henkd v. Pape (1871), JU B. 0 
Exoh. 7. 

(g) Durdop y. Higgins, supra. 

(A) A^nw V. iMdsdl (1818), 1 B. A Aid. 681; Be jmporied Land Ota. 0 / 
MarietUu, supra ; ToumseiePa Cue (1871), L. B. 18 Bq. 148. 

(f) See NeuKomk v. Ds (1859), 2 E. & B. 271. 

}j) Be Landmand Northern Bank, Bnparte Jbnee, [1900] 1 Ob. 220. 
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730. An offer mnde by post may be revoked at an^ time before 
acceptance, provided that the revocation ia oommnnicated to the 
person to whom the offer was made. The mere posting of a letter 
containing a revocation of the offer is not sufficient if it is not 
received before the letter of acceptance is posted (k). 

The question whether a letter of acceptance can be anticipated 
by telegram, or by any other means of communication, and 
revoked before it reaches the person who mskde the offer, has never 
been expressly decided by tlie English courts. On principle it is 
submitted that a letter of acceptance which has been anticipated in 
this manner is not binding upon the person by whom it was Bent(f). 

731. Contracts made by telegram are in much the same position 
as those made by post (m), but neither of the parties is bound by 
any error in the transmission of his telegram, the post office being 
an agent only for the purpose of transmitting messages in the 
terms in which they are received (n). An offer by reply-paid 
telegram does no^ necessarily preclude an acceptance otherwise 
than by telegram. It is, unless otherwise expressed, only a request 
for a prompt reply (o). 

Sect. 2.— Consent. 

SuB'Seot. 1 .—Tn Oenerdl. 

732. It follows from what has been stated above under the 
heading of offer and acceptance that it ia an essential of a valid 
contract that the parties should assent to the same thing in the 
same sense—they must have the same intention, and tliis intention 
must be declared. If there is no evidence as to the intention of 
the parties there can be no contract, and similarly, if it appears 
that they were negotiating or contracting with regard to different 
things or in contemplation of diverse terms, there is an absence of 
the essential mutuality and consequently no contract (p). Where 
the parties contract with reference to a subject-matter which, un¬ 
known to both of them, has ceased to exist, there is no contract (< 2 ). 

Where an offer made by one person is accepted in the belief that 
it was made by another, or, conversely, an offer intended to be made 
to one person is accepted by another, there is no contract if the 
identity of the person with whom the agreement was intended 
to be made was an inducement to the other to enter into the 


(Ai) Byms cfc Co. ▼. -Kan TtenAovm (1880), 5 0. P. D. 344; llenthem v. Froter, 

^ 2 Oh. 27, 0, A.; Saehumand Vera r. Bumm and Sons (1893), 1 Com. 

!. 

(2) Sm the dictum of Srakwbll, in Uoueehcld JVre Insurance Co. v. 
(1879), 4 Ex. D. 216, 0. A., at p. 236. In a Sooteh oaaa it has bean 
decided that where a letter of acceptance and a snheequent letter revoking the 
nooeptanoe were delivered sunultaneonsly by the poet office to the person who 
made the offer there was no concluded contiimt {Dunmore {Oountm) r. AUxandsr 
(1830), 9 Sh. (Ct. of Sees.) 190). 

, (m)’See iSteiMnsoa V. Juuiean (1880), 6 Q. B. D. 346. 

(n) HdM V. & 6 Exoh. 7. 

10 ) Per ^WXXNS, J., MuBeod v. Anderson (1882), 10 Q. B. D. 100. 
p) FeJek v. WSUamt, pOOO] A. 0.176, P. 0. (ambiguous words in telegram 
WMMfstood in different senses); Asfflos y* ffieM^aus (1864), 2 H. A 0.906 (two 
Of same name). 

Otsdn/^ V. ffhaffe (16M), • H. L. Ou. 673. 
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Mpreement (r); but if tlie agrooxnent is of such a nature that the 
idratity of ^e person is immaterial, and it might, without prejudice 
to the other party, equally well have been mMe with anybody, the 
want of motility does not in the absence of fraud affect the validity 
of the transaction (s). 


am. 1 
CoDseat 


79i3. The mere signing of a contract does not necessarily imply 
consent. Thus, if a blind man, or a man who cannot read, or one 
who for some reason (not involving negligence) forbears to read, 
has a written contract falsely read over to him, the reader mis¬ 
reading to such a degree that the written contract is of a nature 
altogether different from the contract pretended to be read from the 
paper which the blind or illiterate man afterwards signs, or if the 
contents of the document are otherwise misrepresented to the person 
signing, then, at any rate if there is no negligence, the signature 
BO obtained is of no force (t). The principle applies to negotiable 
instruments, and a person who signs in the belief that he is signing 
a document of a different kind is not liable even to a holder in 
due course («). * 

This principle is subject to the limitation that if a man 
executes a deed knowing that it is one purporting to deal with his 
property, he cannot set up a misrepresentation as to the contents 
of the deed so as to support a plea of non eat factum (v). 

A person will not in any caso be permitted to deny his assent to a 


Mistake M to 
niituro of 
contnet 


NegUgeuoe. 


(r) Cundtf t. Lindmy (1878), 3 App. Cos. 439; lie Heed, Ex jiarte HameU 
(1878), 3 Ch. D. 123; Uardmnn v. 7*«rfA (1883), 1 H. & 0.803; Smith ▼. 
Wheateroft (1878), 0 Ch. D. 223. Contracts m-ido on behalf of nndiaclosod 
principabs are an exception to the mlo; but where a oontraot is m.'ide bj an 
agent in his own namo, the othor contracting pai'ty is entitled to look for 
performance to eithor the agent or the principal, so that he is not prejudiced. 

(a) See coses cited in the proceding note.' Oortlun y. Street, [1899] 2 Q. B. 
841, C. A., was decided on the ground of fraud. 

(() The signature oan be repudiated not merely on tho ^ound of fraud, where 
fraud exists, but on tho ground that the mind of the writer did not accompany 
the signature; in other worc^, t^t he never intended to sign, and therefore in 
contemplation of law nevor did sign, the contract to which his name is appended 
(/’otter ▼. Mackinnm (1869), Ij. B. 4 Cl P. 704, per the court (BovxLL, O.J., BYLSS. 
S^EATixo, and Montaove Smith, JJ.), at p. 711; see also ThoroiM^wd’e Case 
(1682), 2 Co. Bep. 9; Leieis v. Clay (1897), 67 L. J._(4. B.) 224). It is doubtful 
whethor, if ihm is a false representation rospeoting the contents of a d^, 
a person who is on educated poreon, and who might, by very simple moons, 
havo satisfied himself as to what the contents of the de^ really were, 
may not, by executing it negligently, be estopped os between himself and a 
person who innocently acts upon the faith of the deed being valid, and who 
accq>ts an estate nnder it; see par IfELListr, h.J., in I/unter v. Walters (1871), 
7 (& App. 76, at p. 87; Hawatsm v. Webb, [19081^1 Oh. 1,0. A. As to whetW a 
deed may be partly good and partly bad, see Cate (1614), 11 Oo. Bep. 

261^ ana Howatsan v. Webb, supra; see also title MxsBBnxsBWTATiOJr and 
Fuaud. _ 

(h) Z^si 0 <> ▼. Clay (1897), 67 L. J. (o. B.) 224; Faster v. Ua^tinmn (1860), 
It. B. 4 0. F. 794i 

(tr) Bmuatson V. Welh, nmra; NaSmal Pravineial Batik of Engh/nd 
Jackson (1886), 33 (A. D. 1, 0. A.; Lloyds Baijt, flSM] 2 

Oh. 193. Qi^e whether the plea of non eii /fftsisn i^not ttmffnsd w casee 
where the party is hliad or iltitenite (ffouiifion v. IreAl, supra), flee also 
Bagoi y. Chapman, [1907] 2 Oh. 222, whAre it was h61d, distinguishing ffosoah 
ton T. FTsfib, supra, that when a hahbsaA inisnpneents to his wile the natan 
(Mf a foint deed, ^ wile’s plea of non sst/aetsm u good. 
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contract where he has been guilty of negligence and has thereby mLi> 
led the other party, and induced him to Iralieve that he aBsentM(io). 

734. A contract, although mutually assented to, may be void¬ 
able by one of the parties on the ground that his consent was 
obtained by duress (a), undue influence (&), or fraud, or in certain 
classes of cases by misrepresentation not amounting to fraud, and 
although the contract is not void or voidable, relief of various 
kinds, according to the circumstances, may be given on the ground 
of mistake or innocent misrepresentation. The subjects of mistake, 
misrepresentation, and fraud are treated of elsewhere (c). 

SUJ).S£ 0 T. 2,—-Dureu. 

735. By duress is meant the compulsion under which a person 
acts through fear of personal suffering, as from injury to the body 
or from confmeraeut, actual or threatened (d). A threat of a 
criminal prosecution for which there is sufficient ground is not 
such duress as w'll vitiate a contract made in consequence thereof, 
provided that there is adequate valuable consideration for the 
contract, and that thore is no agreement to stifle the prosecution (e). 
Nor, as a general rule, does a throat of civil proceedings or bank¬ 
ruptcy proceedings amount to duress, whether there is good 
foundation for the proceedings or not, though it may do so if it is 
intended and calculated, having regard to the circumstances, to 
cause terror in the imrtiuular case (/). The question whether 


(w) ^an Praagh v. Everidge, [1902] 2 Oh. 266; TampUn v. Jamet (1880), 15 
Oh. 1). 215, 0. A.; FwUr v. Mafhimion (1869), L. It. 4 0. P. 704; Lewis v. Clay 
(1897), 67 Ju J. (q. b.) 224; aud see title Estoffsi.. 

(a) See the text. 

{fi\ See p. 357, jxwf. 

(c) See titles MisuEPBEaiiNTATrov and FitAtro ; Mistake. In certain 
elasses of contracts uberrima fitiea aud full disclosuro are required. Ihe 
principle is applied to the greatest extent in contracts of insurauoe (see title 
IMSUAAKOE) and partnerahip (see title Paktnehsiiip), and contnicts between 
persons between whom a hdnoiary relationship exists, such os principal and 
agent, soliritor and client, trustee aud benefloiary, etc. (see titles Aoekot, 
\^L L, p. 145; SoLiciTOKS; Tbusts ato Tupstees), aud ht a more limited 
extent iu coutraots of suretyship (see title GuARAirrEBl and family arrange- 
meats (see title Faiuly AiiBAyaEirBNTs). The eifout of non-discl'-sure whore 
there is a duty to disclose is to rouder tlie contract voids ble at the option of the 
party to whom the duty was owing. 

(rZ) For an example of duress from foar of oonflnemenl, see Gumming v. 
Jnce (1847), 11 Q. B. 112, where a woman had been forcibly taken to a private 
lunaao asylum and-a commission of lunacy was sued out against her and an 
inquisition held, .at which, before any venlict was taken, an arrangement was 
entered into, eiimed by her oounsol, under which she gave up cert^ deeds. It 
wah held that we arrafigement, having been entered into by her under fear of 
personal suffering brought upon her by confinement in a hmatio asylum, was 
obtained by duress and was not binding on her. AlUer she was incompetent to 
owteoct and could not wpoint anyone to contract for her. See, however, 
V. Bigndl (1862), 7IL & N. 877, cm to the distiuotiou between a threat and 
a mere warning. Where money is obtained from a person as a condition of his 
rrieoee from arrest, a fraudulent use having been made of legal process, it Can 
be ceooveied ((7<i<teval Clhke) v. (1836), 4 Ad. & 858; see aho 

ificAoKtV.N&A 0 &(1737), iAtk.409; iZi^v..0eatt/or<(j[lute)(1741),2 Athu 190). 

(s) Flower v. Badler (1M2), 10 Q. B. D. 672, 0. A. (biUs of exolumge accepted 
mMer threat of proseontion lor embeoslomenQ. tioiimaie B. v. Boutherton 
(1806), 6 East, 126; irtfffams y. Bayloy (1866), L. B. 1 H. L. 20a 
(/) Scott V. Sebright (1887), 12 F. D. 21. 
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imprieonment or threatened impriBonme&idoes or does not consti¬ 
tute duress depends upon whether the imprisonment is lawful or 
unlawful ig). 

A contract obtained by means of duress exorcised by one parly 
over the other (k) is voidable and not void (i), and if voluntarily 
acted upon by the party entitled to avoid, it will become bindiiifi; on 
him {k). The duress must be actually existing at the time of the 
making of the con tract (2), and the personal suffering may be that 
of the husband or wife (m) or near relative (a) of the contracting 
party, but that of a stranger (b) or a master (m) is not sufficient. 

Duress of goods, or the compulsion under which a man acts 
through fear for his property, is not a good ground for avoiding 
a contract (r) ; the jposaible hardship thereby involved is, however, 
mitigated by the principle that if goods are wrongfully detained and 
money is paid to obtain them, the money, being paid under a 
species of duress or constraint, may be recovered back (d). 

SUB-SSOT. 3,—Undu» Influence, 

736. A contract may be avoided or set aside at the instance of 
one of the parties to it on the ground that his consent thereto was 
obtained by undue influence. • 

Undue influence may be defined, for this purpose, as the 
unconscientious use by one person of power possessed by him over 
another in order to induce the other to enter into a contract (c). 

Courts of equity have always granted relief in the case 
not only of contracts, but of transactions, of whatever nature, which 
are shown to be of an unconscluiiable character, that is to say, 
wherever an unfair advantage has been taken of a person wlio was. 


(g) Smith v. Monteith (1844), 13 M. & W. 427; Brinkley v. Ilann (1843), 
Drury temp. Sug. 175; and caaee oitod note (d), p. 356, ante. 

(A) See BrinMey v. ITann (1843), Drury temp. Sug. 175 (but see Wilkinaon ▼. 
Stafford (1789), l Yos. 31, at p. 4;^ i Hinton v. iTinton (1755), 2 Yea. Sen. 631. 
(») Whdpdale'e Cau (1604), 5 do. Bop. 119; 2 Co. Inst. 483. The prinoiple 


extends to contracts of marriage (see Ford v. SHer, [1896] P. 1 ; Statt y. Sebright 
(1687), 12 P. D. 21; Cooper y. Crane, [1891] P. 369; and title Husbanj) exv 
WIFBU 

(It) Ormee y. Beadd (1860), 2 De a. P. & J. 333. 

«) Anon. (1707-9), 3 P. Wms. 29‘4, n. 

(tn) See 1 Boll. Abr. 687; compare MeClatchie y. Uaalam (1891), 17 Cos, 
0. 0. 402, 0. A. 

(a) See 1 BoU. Abr. 687; WiUkane y. Bayley (1866), L. B. 1II. L. 200; Seear 
y. (Johen (1882), 45 L. T. 582. 

(A) See 1 Boll. Abr. 687. Thus it is not a good defence to an action on a bond' 
that it was given to aecure tlie release of a third person imprisoned by the 

E tifl without reasonable cause and against the law {Hueeamhe y. Standing 
'), Oro. jaa 187; Butcher v, Stouart (IMS), 11 M. A W. 657); but fucere when 
riest is illegal whether there is any oouBideration for the agreement (see 
SfliitA V. Monteith (1844), 13 M. & W. 427; Pols v. Earrobin (1782), 9 J^st, 416, n.). 

(s) SIbsate y. Bma (1840), 11 Ad. ft EL 983, per Iioid DjurxAir, at 
p. 900; Atiee v. Batkhouee (1838), 3 M. ft W. 633, per PuuCE, at p. OSO; 
laiwp. Touch, p. 61. Thus fear of the expense of a bankruptcy commisaion is not 
tpoweu T. Hoffland (1850, 6 ExcL 67). The older authoritiee were not 
tmiloim on tiiis point (see 1 BolL Abr. 687, and AMtojf v. JSeiytuiMe (1731), 2 
Stra. 915; see also Bacon’s Maxims, Begnls, 18). 
ld\ See pp. 468, 478, poi*, 

M Ocmipem (1873)» 8 \9is App« 4S4f p^r Tjotq 

fteVn omm, L.O., at p. 49^ JUeard y. BUmer (1887), 86 uL D. 145. 0. A.. 
per LrauLST, LkJ., nt p. 188. 


8MV. 2, 

Conieoi 

Effect of. 


Duress ol 
property. 


Undue 

infloence. 


Equitable 

relief. 


368 


OONTEiiCT. 


Shot. a. 
Consent. 


Inflaeooe 
arlaing from 
particular 
ralationahip. 


v’hatever oause, pc^r of another or aabjeot to his 

influence. The grant w relief on this ^onnd has most commonly 
been made in the case of unfair dealinga with expectant heirs ox 
peraons in pecuniary diatrese, but the power to grant relief is riot 
limited to such cases, and may be exercised in any case in which an 
unfair use has been made of influence possessed by one j[)er8on over 
another (/). The principles upon which courts of equity act in the 
exercise of this jurisdiction are dealt with elsewhere iff), and it only 
remains to state here in general terms the circumstances in 
which one party to a contract is regarded as being under the 
influence of the other, and the effect of an undue exercise of that 
influence upon the rights of the parties under the contract. 

737. The influence which is here referred to arises most commonly 
from the existence of a particular relationship between the parties, 
but the right to avoid a contract on the ground of undue influence 
may be exercised in any case where such influence in fact exists and 
has been abused, even if the parties do not stand in any particular 
relationship to one another (h). .. 

The relationship between the parties may be of a parental or 
quost'parontal (t), spiritual (k), or contidontial character (Q. The 
most common examples of a confidential relationship are those 
of solicitor and client (m), trintee and cestui que trust (n), 
guardian and wardCo), physician and patient (j7), principal and 


If) Tate T. WiUiameon (1866), 2 Ch. App. 65. 

(p) Ab to relief in the cose of uncouedooable bargains, seo titlos Frauduisht 
AND VomASLE CoxvETARCES; MoNXY Aiw MoNBY Lbediku ; and as to undue 
influence in the case of gifts and sottlemonts, see titlos GubTS; SEirUiUENTS. 

(h) Smith V. Kay (1859), 7 U. L. Cos. 750, per Lord OuAATWOKlu, at p. 770, 
and per Lord KnraauowN, at p. 779. 

(*) See C'oc&mp v. Pniit (1750), 1 Ves. Seo. 400; Archer v. Eudeon (1844), 
7 DWf. 551 (unde and uioce); Wriyhi v. Vanderj^avk (1855), 2 X. A J. 1 (father 
and daughter); Berry v. Olauhrock (1891), 7 T. L. B. 574, C. A.; Baitthrigge v. 
Browne (1881^ 18 Ch. U. 188; Harvey v. Mount (1845), 8 Beav. 430 (elder and 
younger sister) ; Thomber v. Sheard (1850), 12 Beav. 589; Carpenter r. Eerict 
(1759), I Xden, 338; Davies v. Dauiee (1863), 4 Qi£E. 417 (father and daughter)j 
Charrwers v. Grabhe (1665), 34 Boav. 457 ; M'MacAin v. Eibeniian Baxik, [1905] 
11. B. 206 (mother and daughter); Samy v. King (1856), 6 H. L. Cos. 627 
(fatlierandson); Bury v. OppenAnm (1859), 26 Bear. 694 (uthorand daughter); 
Sharp V, Leach (1862), 31 Bear. 491 (brother and sister). Boaaenable family 
arrangements vrill not ho set aside on the ground of the eseroise of pazentiu 
authority, except whore such authority appeai-s to have been unduly exerdaed 
in order to acquire a personal benoilt (see Hdblm v. EvUyn (1889), 41 Oh. 1). 
200; Eartmip V. UarUtm (1856), 21 Beav. 259; Cary v. Cory (1747), 1 Yes. San. 
19; Tendru v. Smith (1740), 2 Atk. 85). See title Fauily Akjiahobmbiits. 

(h) See Uuguenin v. BaeOeyiim), 14 Vos. 273; AUeatdy. Skinner (1887), 
86 Gn. D. 145, 0. A. ; Morley v. Loughnun, [1893] 1 Gh. 736; Norton v. /ieBp 
(17M), 2 Edep, 286; Mhidge y. fVthcs (I860}. 2 001. 246; Lyon v. Earn (imi 
L.B.6£q.655. 

(2) See CobbeU ▼. Brock (1855), 20 Bear. 624 (persons engaged to be married); 
Ln/eey v. Smith (1880), 15 Ch. 1). 665 ; ffConnor v. Foley, [1905] 11. B. 1. 

'ffl) 1^ Wright y. OaHer, [1903] 1 Oh. 27, 0. A.; and title Souamms. 

'n) ^ title Trusts and Trustesb. 

e) Bee Hylton y. Eyltan (1754), 2 Yes. Sen. 647; Taylor t. JohnMon (1883), 
'19 Ch. l)..603;'lW(B:Y^,i*ouwZ(, [1900] 1 Oh. 243; EalA v. Batek (1804), 0 
Yes. 292; TTooef ▼. Bou^<18U), 18 Yea. 120; Wright y. Froud (1600), 13 Yea. 
136; Hamilton r. Mohwn (1710), 1 F. Wms. 118. 

(p) See Dent y. BenNotf (1833V 7 Skm 539; Ahearm v. iTcma (1844), Dnuy 
tena. Sag. SIO’.BiHagSi'Y. Soiree (tfi33>, 9 Hare, |94; y. &)mfray 

(mi), 8 a B. b. 337, a A.; iladid^s V. iV4M(19V}8^L. B. 4361 7 
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agent (q), hasband and wife {r), it neoesaarjr that the 

relationship should be of a strictly fiduoMy character («). 

The existence of any such relationship between the parties 
to'a contract raises a presumption that undue mfluence has been 
exercised^ and where the transaction is impeached the burden rests 
on the party possessing the influence to prove that the other party 
not only had full knowledge of the facts at the lime when the oon> 
tract was made, but that he acted under competent independent 
advice (t). 

'Where no such relationship exists between the parties, the 
burden of proving the exercise of undue influence rests upon the 
party who seeks to avoid the conlract on this ground (u), 

738. A contract may be avoided on the ground of undue influence 
exercised by a third person, provided that the other party was 
aware at the time when the contract was mode that such undue 
influence had been exercised (v). 

739. The legal effect of undue influence is to render the contract 
voidable at the instance of the party over whom the influence has 
been exerted (a); but the right to avoid a contract on this ground 
can only be exercised subject to the same limitations *as are 
applicable in the case of other voidable contracts. If the party 
who has been subjected to undue influence subsequently elects to 
affirm the transaction, the right to repudiate it can no longer be 
exercised (6); but there can ^ no affirmation in such a case unless 


wii 


M Sm title AasifOV, Vol. I., p. 14J. As to directors of a company contraotioff 
ito the company, see GluekaUiu v. Bama, [1900] A. C. 240; Imperial Mercantify 
Credit Aatocialion (Liquidators) v. Coleman (1873), Ij. It. 6 U. L. 189 ; Flanagan 
V. Oreat Wutern Rail. Co. (1868), 19 L. T. 3*15; and title Ooxifanies, Vol. V. 

(r) Btnron v. liV/lw, [1900] 2 Oh. 121, G. A.; Bitchoff’e Trustee v. Frank 
(1903).Tlii8X188; Chaplin A Co., Ltd.v. Brammall, [1908]! K.B. 233,0. A; 
Houee 02l W. (1008), 25 T. L. R. 171. No presumption of undue iofluenoe 
arises from tno relationship of husband and wife where the wife is dealing with 
her eepamte proporty {firightj r. Oim; (1750), 1 Vee. Sen. 517; Nedlm y. Nedlm 
(1852), 5 Do G. & Sm. 377; Bank of Africa r, Cohm (1909), 25 T. L. R 285). 
See aim title HusBXim Aim Wnrs. 

(s) See Uarwg y. Mount (1845), 8 Beay. 439; Page y. Horne (1848), 11 Beay. 
227; Btanlandr. Bradleg (1854), 2 Sm. A G. 339; Coulson y. Af/uon 71860), 
21^ Q. F. A J. 521; Sharp y. Ltach (1862), 31 Beay. 401; Bercotnbe y. wnders 
(1865), 34 Bt-ay. 382; Tate v. Williamson, (1866), 2 Oh. App. 55; Wright y. 
Long (1898), 14 T. L. R. 434; Caoendiek v. Strutt (1903), 19 T. L. B. 483; 
OAdwfin A Co., Ltd, y. BrammaU, supra. 

(Q Smith y. Kag (1359), 7 £L L. Cae. 750; Kempsoa r. Ashbee (1874), 
10 Oh. App. 15: Sharp v. Leach, supra; Morku y. Loughnan, [1893] 

' Charier y. Treoelgan 

, 5 H. L. Oas. 627: 
(1828),'2 BIL (K. a) 
106, It L.; ft^ahrer. 'Shitfiasbury {Slarl) (1866), 14 L.T. ISif Iwmried Merean- 
tile Oredk Atsodation (Liquidators) y. tfohnuin (1873), Ii. B. 6 IL L. 160; 
QludaMn v. Barnes, [1900] A 0. 240; Poieell y. Fow^ [t000'[-^t Oh. 243; 
SartpH V. irttt{«,JI9O0] 2 Oh. 121, 0. A 

J u) Bladdey. CZarJt (1852), 15 Bmv. 595. 

«} (kAbett r. ^oek (1355), 20 Beay. 524; Thombery. Bft«aM(1850X 19 Beay. 

I; Bsmbury y. ffthemian Bhah, £1008] 1 I. A (So., Ld. v. 

BremmaB, aapraf ondaee Bfaeliii v. (Bark Beav. 005, sad Smith v. 



Kaj/ (1859), 7 H.JL. GaB.^50.'; 
0 AUtand v. ‘ 

I) V. 

.H.L.— V«. 


,.3C Gb. D,14A0.A 

h 8 Q. B. D. 587,0. A ; ABeardr. SUtmer, supra ; 
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it is made with full knowledge of the facts and of the party’s rights 
after he has been released from the inflnenoe of-the other (e). 
Tho right to repudiate is not lost by mere delay in exercising it, so 
long as the relationship from which the inflnenoe arises continues 
to exist between the parties (d). 

Sect. 3. —Form of the Contract. 

740. Speaking generally, a contract may bo validly made either 
verbally or in writing, and if it is in writing, either under hand 
only or under seal; but certain contracts must be in writing, and 
of these some must be in the form of a deed, i.e., under seal (e). 

741. Contracts in writing under hand only do not form a 
distinct class. In their general incidents the^ do not differ from 
verbal contracts, and in cases where writing is made a statutory 
requirement it is usually only as a matter of evidence, and not of 
the substance of the contract!/). Tho term “parol” is sometimes 
applied to simple contracts, whether written or oral, as distinguished 
from contracts by deed, and sometimes to oral as distinguished from 
written contracts. It is more properly used in the former sense. 

Sus-Seot. 1. —ContracU that mint le made by Deed. 

749. The following contracts, in order to be enforceable, must be 
mode by deed:—(L) Contracts made without valuable considera¬ 
tion!^); (ii.) contracts of corporations (h); (iii.) leases for more 
than three years, or reserving a rent less than two-thirds of the full 
improved value (t) ; (iv.) assignments and surrenders of leases (i); 
(v.) assignments of sculpture (J). In addition to these, transfers of 
shares in companies must, in the absence of provision to the con¬ 
trary in the articles of association, bo made by deed (^*R6r.^d the 
statutorj^ form for the transfer of a British ship /39 (eldr share 
therein is in the form of a deed (1). '‘" Vfi ‘a 

__ 


Wriabt v. VanderpkuJt (1856), 8 Be G. M. & Q. 133; Wentworth y. Lloyd (1804), 
10 H. L. Caa. 689. Soe also Jlotoea v. ISithop (1908), 25 T. L. B. 171. 

(e) ilfozon V. Payne (1873), 6 Ch. App. 881; Bainhrigye v. Broiv-n (1881), 18 
Ch. D. 188, 196. 

(d) Kempeon ▼. Aehlee (1874), 10 Ch. App. IS; Allcard r. Skinner, eunra; 
Fry V. Lane (1888), 40 Ch. D. 312, at p. 324. Compare Wentworth v, Lloyd 
(1864), 10 H. L. Ctts. S80. 

(e) As to the^ execution and nature of a deed, see title Deeds aed oiube 

' (/) Bann y, Jluglaa (1778), 2 Tern Bep. 360, n., H. L. 

(a) As to'the nature of valuable consideration, aee p. 363, jxMt. 

(a) But there me many exceptions; see, gene^ly, titles CfoupAEiss, VoLV.; 
Corporations; Looai. Government; Pvbzjo Healtu Era 

S Statute of Frauds (29 Cor. 2, o. 3), ss. 2,3; Beal Proper^ Amendment Act, 
(8 A 9 Yiot 0 .106], a 3; and see title Landlord and Tenant. 

(y) Soulptore (3opyri&t Ai^ 1814 (64 Geo. 3, o. 66), a 4. The statute does 
noVm terms require a deed, but the inference is that the oontraot should be so 
mode I sse tMe OoFTBim^ and Litebaet Peopertt. 

(fc) The transfer must slways be by deed in the case of a oompa^ies^rterad 
under the Companies Olauses Cousoilidation Aet, 1646 (8 ft 9 vioh o. 18], 
ss. 14,16. See title Oompanibs, ToL 7. 

(J) lindbant Shipping Act, 1884 (67 ft 68 7u£' e. 68}« See title Saopmo 
AND KAVia4TIOii. 
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S0B-S&CT. 2.— ContnuU required to to in WriUnf. 

(1) IF%at Oontrade muit to t'n Writing, 

74S. The following contracts, in order to be enforceable, smst 
be evidenced by some memorandum or note thereof in writing, 
signed by the party to be charged or by some person lawfully 
authorise by him to Bign(m):—(i.) A contract by an executor or 
administrator whereby he incurs a personal liability to discharge 
a debt or obligation of the testator or intestate (n) ; (ii.) a 
contract to become liable for the debt, default, or miscarriage of 
another person (o); (iii.) a contract made upon consideration of 
marriage (p); (iv.) a contract relating to lands, tenements, or here* 
ditaments, or any interest in or concerning them ( g); (v.) a 
contract which is not to be performed within one year from the 
making thereof (r). 

744. A contract for the sale of any goods of the value of £10 or 
upwards (even though such goods may be intended to bo delivered at 
some future time, or at the date of the contract may not be made or 
ready for delivery) is not Aiforceable, unless either (a) the 
buyer accepts («) part of the goods sold and actually receives 
the same, or gives something in earaest to bind the contract or 
in part payment, or (b) some note or memorandum in writing of 
the contract be made and signed by the party to be charged, or his 
agent in that behalf (t). 

(m) Statute of Frauds (20 Car. 2, o. 3). s. 4. The person lawfully authorised 
to sign need not be authorised in writing; the authority may be given verbally, 
or be implied from the conduct of the parties or the rircumatance of the case 
(MoraoeA v. Bitller (1804), 10 Yes. 292, at p. 311; I/eard v. BiBey (1869), 4 Oh. 
App. 548; Cola v. Trecothide (1804), 9 Yen. 2.^; Oraham v. M^iaon (1839), 

6 ^ng. (n. 0.) 603; Bowen V. D'Orleana (Due) (1000), 16 T. L. B. 226,0. A.). Nor 
need he be authorised epeciflcally to sign a memorandum as a record of the 
contract (John OrijffUha Cycle Corporation v. Humber <£ Co., [1899] 2 Q. B. 414, 
0. A. This case was reversed in the llouse of Lords, but upon another point; 
see [19021W. N. 9). SemUe, that the statute has no appheation to contracts 
under seal, which may be enforceable without signature if di^ sealed and 
delivered (see Cherry v. Ileming (1849), 4 Exch, 631; Aveliru v. W%«»on (1842), 

4 Man. Ss G. 801; Cooch v. Choehnan (1842), 2 Q. B. 580; ffohna v. Mitchm 
(1869), 7 0. B. (n. s.) 361, “a deed is not within the Statote of Frauds," per 
WiLLES, J., at p. 368). 

i n) ito'd. See title Ezecutohs aitd Al>MmiBTRA.TOBa 
b) Ibid. See p. 362, post, 
p ) Ibid. See p. 364, poet. 

2) Ibid. See titles Landlobo and Txxaxt; Sals of Laitd. 
r) Ibid. See p. 365, post. 

(•) "Accepts" here is used in a tecliuical sense, and means the doing of 
any act in ration to the goods which recognises a ^-existing contract of sue, 
whether there be an aooeptence in performance ox the contract or not (Sale 
of Goods Act 1693 (56 & 57 Viet. e. 7l), s. 4). 

(t) Sale ol Goods Act, 1693 (56 « 57 Yiot. o. 71), •• 4. See also title 
aAT.il OF Goons. Other enactments that necessitate a eontraet in writing in 
particular instances are: Statute of Frauds (29 Oar. 2, o. 8), aa 1, 2, 3 
^e Beal Property Amendment Act, 1845 (8 ft 9 Viet. o. 106), a^8, requirea 
these oontraote to hie by deed; see title LAimixtxD Aim Tenant); Merchant Ship* 
ping Act, 1894 (57 ft 68Tict e. eob contracts for the tran8tar.«l a ship a* a bhaxe 
uetein, see tide Shiftinq and Kaviqation; S^mp Act, 1601 (54 ft 65 Yiot. 
0,39), poUries of sea insurance, see title iNsm^OB; Buis of Sale Acte, 1878 
and 1882 (41 ft 42 Yiot. e. 31; 45 ft 46 Yiot. o. 4S]^'1 h]] 8 of sale, see title Bnxs of 
Sa£B, Yol. HL, p. 1: Copyright Acte, assigiunent of copyright, see title Oofy- 
; BOls (tf xbedhange 1882 (45 ft 46 Yiot. o. 61), bills of eoudumge 
and promisscry notes, see title Beua of ExaBANON xm. Tm. IL, p. 457. 
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745. The effect of the above skitutory requirements is not to 
render void contracts which do not comply therewith, still less 
to make them illegal, but to make a note or memorandum in writing 
indispensable evidence in proceedings to enforce them (tt). Henee, 
a contract made abroad in a country by the law of which writing 
is unnecessary will not bo enforced in England unless the provisions 
of the statute are complied with, because, although the formalities 
required are generally governed by the lex loci contracUts, the mode 
of proof is regarded as a matter of procedure, which depends upon 
the lex fori (t). 

(a) PnmUt to aiuwer for iht delt ele. of anothfr. 

746. The words ‘'promise to answer for the debt, default or 
miscarriage of another” have been construed very strictly and 
narrowly. In the fitst place, it is well established that the statute 
has no application where a primary liability is incurred by the 
promisoi’, but only applies where he incurs a secondary liah|^|ll]r to 
answer for the debt or default of another for which that other is 
primarily liable (a). Thus, a promise to pay a debt incurred by qn 
infant which is void or voidable by him on the ground of his 
infancy (&), or to fulfil a contract entered into by a corporation 
which is not enforceable against the corporation because it ig not 
under seal(c), is not within the stalute and is therefore blhding 
although not evidenced by writing. An agreement to give a 
guarantee is within the statute (d). 


(fi) MaiMixrti T. Alderton (18S3), 8 App. Cos 467, /xr Loi-d Dlackburn, at 
p. 488; JintaiH v. Itwtiler (1870), 11 Q. 13. 13. 12.1, 0. A.; Uiu/iil v. Mather 
(1889), 22 Q. 11. D. 364. Tlie sUltito miibt bo specially pleaded (R. H. OL, 
Old. 10, ir. 15, 20; Clarht ▼. Callow (1876), 46 ]j. J. (q. b.) 53, C. A.; Jamtt 
V. SmHh, [1891] 1 Oh. 384). It is not nocesaary, in oidei tliat tho statute 
ehoiild apiuy, that the action ahoiild be bi ought on tho a^u^mont; it is 
sufficient if the effect of the action is to " choi'ge ” tho dofeiiodut liy moans of 
tho amooineut (Ctirrin^on v. Jloott (1837), 2 M. & W. 248). Where a coiitraot 
of sale is not onforcoablo by reason of tJie statute, tlio buyer has no insurable 
interest in the goods {Stochlale v, /3wntop(1840), 6 M. & W. 221), nor, where the 
requirements of tho swtute have not bc«n complied with, can a buyer bring an 
action against the cniier for loss of the goods, treating the vendor as his agent 
to forwaid {Coomht ▼. Brietol md JExder Rail. Co. (18d.S\ 3 H. & N. 510; see 
also Coait v. C/iop/fn (1842), B. 483); nor can a buyer bring an action 
against a sh-anger for oonveraion df the goods after the making of the actual 
contract and before the reduction of its terms to writing {FtUhmue v. Bindley 
(1862), 31 L. J. (0. P.) 2041. 

(v) Lenmx y. Brown (16o2), 12 C. B. 801. For a treatment of this subjeot in 
detui, see title OoMVUOt of Laws, Yol. YT., p. 232. 

(a) Laheman v. MounUttphen (1874), L. B. 7 II. L. 17; JJixon v. Butfidd 
(1825),'2 Bing. 439; Hargrtava v. Vanont (1844), 13 M. & W. 561; Bird y. 
Qamvwn (1837),*3 Bing. (W. 0.) 883; y. Mardea (1304), 1 Bos. ft P, 

(n. A.yi24; Btrktnyr v. Barne//(1706), 1 Sttik. 27 ; 1 Smith, L 0., 11th ed., 
290: Thomat v. Cooik (1828), 8 B. ft 0. 728; Ouild A Go. y. Cbnroa, [18941 2 


.Bawffy, 7Vaft(1825).a€. ftP. 82; Storry.Scott (18»), 6 0. ft F. 241; Orojt 
j^ffMlvaood (1703), 1121; nad see title GuABAinm 
Bbdrie v. HtmAadt (1757), 1 Bum 373. 
nan y. MotmUfephen, eupra. 

7sM y. Bateman (1865), L. 1 0. P. 163. 
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747. It is also necessaiy, in order that the promiss ma^ be 
within tile scope of the statute, that the person primarily Ixahle 
should continue to be so liable notwithstanding the promise* The 
statute^ does not apply to a promise to pay the debt of another undor 
such circumstances that the original debt is extiugnished (e), or a 
I^romise to assume the liability of another in substitution for his 
liability and so as to discharge him (/}. Nor does the statute apply 
unless the promise is made to the creditor or person to whom the 
duty is owing; a promise to a debtor to' pay his debt is not within 
the statute (g). 

748. A promise in the nature of an indemnity is not within the 
statute, although it may involve the obligation of discharging a debt 
for which another person is primarily liable (h), nor does the 
statute apply to a promise by one of several persons against whom 
a claim is made to discharge the claim. The debt or obligation 

S I exclusively that of another person (i). Nor does the statute 
vhere the promise to answer for the debt or default of 
is only an incident of a contract dealing with other 
(k), as in the case of an agreement by an agent to sell on a del 
commission (1), or an agreement by an agent or servant tc 
be anslwerable in respect of a certain proportion of bad debts incurred 
by him (m). Where, however, the only object of the contract Is to 
secure forbearance in favour of the person primarily liable, a promise 
to pay his debt is within the statute, whaWer may be the ultimate 
motives of the promisor (n). 

749. The statute docs not apply where there is some valuable 
consideration for the promise, other than mere forbearance on the 
part of the promisee, as, for instance, where debts are assigned to a 
person in consideration of an agreement by him to pay a certain 
composition to the creditors (o), or the promise is made in considera* 
tion of the promisee giving up a lien (p) or delivering up goods on 


(e) Goodman t. Chau (1818), I B. & Aid. 297 (promise to my on discharge of 
debtOT from execution on a ca, so.); BiUcher t. ^euart (1848), 11 M. & W. 837 ; 
Tomlirum v. (1837), 6 Ad. & El. 664. 

(/) Brmoning t. StaUard (1814), 6 Taunt. 460 (buyer of goods who was unable 
to^y for them transferred them to another who promism to pay the jirice); 
Taylor ▼. H^ry (1836), 1 Cr. M. & B. 741 (a ease of norataon); AnOey v. 
Harden (1804), 1 Bos. A P. (sr. B.) 124; and see p. 605, poet. 

(a) SaetiBOod ▼. Kenyon (1840), 11 Ad. & EL 438. 

(A) Be ZZcwfe, HoyU v. HoyU, [18931 1 Ch. 684, 0. A (undertaking by a 
panner to inwmnify the firm in respect of debts owing by a named person held 
not within the sitatato). 

(t) Orrell v. Ooppoei (1860), 26 L. J. (on.) 269 (olaiin against hruatoes and a 
beneficiaiy who had bought a portion of the trust |mperty from them for breach 
of trust npromise by the beneficiaiy to pay a certain sum in settlement of the 
chum); Toomat v. Cook (1828), 8 B. & U. 728 (promise by one co~8urety to 
anothiw to see him harmless): QuiUl A Go, t. (7ott«W, [1894} 2 Q. B. 886, C. A. 

(li) Barburg India Buhber Garni Co. v. AfarHn. [1902] 1 B. 778, C. A.; 
Ooidairier v. JSoriie (1852), 8 Exch. 40; Fleet v. Murton, (1871), L. E. 7 Q. B. 126, 
182: BvUm <fe Co. v. Greg, 0894] 1 a B. 285, a A. 

(h Wane v. Woodeoek ilB27}, 7 B. & 0. 73; OD«furfgr.w. Hadig^mrUi 
V. Widtiam 0855), 2 k. * J. 478. , ^ ^ 

m) SuUon A Co. v. vrw, emra. ■“ 

M Bariurg India JtubSer (&mi Co. v. Martini inpra. 

‘ 01 Aneten t. Marden, eunra.' 

p) thtswimv. Jsiietf 8 325; JNluerqM r. Breeder (1859), 7 0. B. 

(V. S,) 374; WQHeme V. Beyer (17ae\, 3 Burr. IwO. 


Fonaeftito. 

Gonttact 

Dlschornof 

priDCfpd 

debtor. 


Promise to 
debtor. 

Indemnity. 


Promise by 
person liable. 

Contract deal¬ 
ing with other 
matton. 


Promise for 

Toloable 

oonsidentinn. 



864 


CONTttAOr. 


S>OT. 9, 
Fonnofthe 
Contract 


Damages tor 
tort. 


Marriage 

contracts. 


which he has distrained (q), or where the promise is to paj a debt 
out of funds belonging to the debtor in the hands of the promisor {r\ 
or to pay or guarantee the payment of debts in oonsidejFation of an 
a.ssignment to the promisor of property belonging to the debtor (s). 

Though no action can be brought on a parol guarantee, &e 
courts have power to enforce one against a solicitor by virtue of 
their snmmary jurisdiction over their own officers (0< 

750. The words ** default or miscarriage " extend to a liability 
to pay damages in respect of a tort (a). 

(b) Affreenumt made upon Conaideralion of MarrUigo. 

751. An agreement in consideration of marriage must not he 
confused with a promise to marry; tho matters aimed at by the 
statute are such agreements as marriage settloments and tho like (b). 
Such a contract must bo evidenced by writing which ooniplioa with 
tho statutory requirements. Two questions tliat may arise in these 
cases are—(1) Did what was done amount to an offer which was 
turned into a contract by the celebration of the marriage ? (2) Is 
the contract in writing so as to satisfy the Statnte of Frauds ? 

It is necessary to distinguish between a mere representation that 
the writer intends to do something in the future and a doiiuite offer (c). 

752. The oases cited on the question as to whether or not 
there is a contract are also, for tho most part, autliorities on the 
question as to whether the contract is sufficiently expressed in 
writing (d), 

( 7 ) JiJdwarda v. Kel/i/ (1S17), 6 it & S. 204. 

{r} Jlodtjaon y, Anderaun (IS25), 3 J3. & C. 842. 

(a) Bird y. Gammon (1837), 3 Bing. (.v. a.) 883; Ilart/reavet v. Partons (1844), 
13 M. & W. OGl. 

(t) Jivane y. Duvmn (1831), 1 Tyr. 283; an oral gunranteo may be given 
in evidence to show that the (loftfiidant hud accepted a bill as an accommodation 
bill; Gretwell v. irc)od(1830), 10 Ad. & Kl. 460. 

S Kirkham v. Alarter (1820), 2 B. & Aid. 613. 

Boe Cork v. Baker (1717), 1 Stra. 34. 

Be Fkkue, Farina y. Fiekuat [1900] 1 C9i. 331, per CoZENS-HAnuT, J., at 
p. 334. hj-viunples of tho former aro Moorhouaa y. Colvin (ISfil), Id Beav. 341, 
'* nor will that bo all, she is and shall be noticed in my will, but to what further 
amount I cannot say,” and Re Fickta, Farina v. Fickua, supra, ** You are of oourse 
aware that with my large family E. will have a little foiiune. She will have a 
share of what I have after tho deathof her mother, who 1 wish to leave in comfort¬ 
able indflpeudenco if 1 should leave her a widow.” Examples of definite offers 
aro J.aver v. Fielder (1802), 32 Beav. .1, “ I still adhore to my last proposition, to 
allow E. ^100 a year . . . and at my decease she shall be entitled to her stiara of 
whatever property 1 may die possessed of ”; Alt v. AU (1862), 7 L. T. 206, *' if 
your daughter has, or may havo, money, my wish and intention would be, tliat it 
should bo so settled for her sols and separate use ” ; Hamnerdeg v. 2>« Bid (Baron) 
(1845), 12 Cl. A Fin. 45, H.^L., ” Mr. J. P. T, (the father) also intends to leave a 
furthw sum of £10,000 in bos will to Miss T. to be settled on her and her ohil^a, 
the disposition of which, supposing she has no obildnn, will be pxssoribed by 
the will of her father. These ore the bosM of the airang^ent, sabjet^ ol 
course, to revision, but they will be sufifioient for Boron M. to act upon,” 
See also Ludera v. Anatey (1799), 4 Yss. 501; Ooverdale v. Eadioood (1872), Xi. 1^ 
js £q. 121; Sungey. Bvqos, [18M} 1Q. B. 466,0. A. ; Saunderev. Chimer(1842), 8 
Dr. A War. 87 ; vTSeara (1835), 2 Gr. 1£ & B. 48; Shadwdi v. BhadweU 
(16^), 9 0. B. (v. 8.) 159. A letter purporting to bequeath certain ro m perty to 
an intmded wife was held not to be a eontraot to settle the property ( Venemt v. 
yineent (1887), 56 L. T. 243, 0. A.). See title aRTXXBxmHTS. As to part 
performance, see p. 379, post. 

* *' See also on this point Bandatt v. Morgan (1805), 12 Yea. 67. 
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^ Instniotums for a marriage settlement vhtch contain the con¬ 
ditions agreed npon os the basis of the settlement, do not constitute 
a memorandum of an agreement ( 0 ), bat a memorandum made at 
the time of the marriage of averbod agreement made before marriage 
is sufficient (/). 

(o) Agrttmeni not to be performed within a Tear. 

763. Where an agreement distinctly shows upon the face of it 
that the parties contemplated its performance to extend over a 
greater space of time than one year, the case is within the Statute of 
Frauds; but where the contract is such that the whole may 
possibly be performed within a year, and there is no express 
stipulation to the contrary, the statute does not apply (y). 

For example, agreements to pay a sum annually for five years 
and afterwards an annuity for life (/t), for a partnership for three 
years {i), to supply goods for a period longer than a year (ft), have 
been held to be within the statute (Q. 

764. A contract of service,* or a contract to hire a chattel, 
for a term of more than a year is within the statute and must be 
in writing (m), and so is a contract for a year’s service to commence 
at a future day (n), with the exception that a contract for a j^oar’s 
service to commence on the day after the day on which the contract 
is made is not within the statute, the reason being that the day 
of making the contract is not reckoned ( 0 ). But a general hiring 


(e) OaUm y. Caton (1867), L. B. 2 H. L. 127. 

(/) liarkviorth v. Yovoig (1856X 4 Drew. 1; Be Ildland, Qrtggy. fivlland, [19021 
2 Cb. 360, 0. A. 

(ff) Flier r. Cnmpton (1603), Skin. 353; 1 Smilli, L. 0., lltk od., 316; 
Bmith V. Ueetalf (169^, 1 Ijord Baym. 316; South v. Slruwbrii^e (1846), 2 0. B. 
80S, per TiNVAZ, O.J., at p. 815, cited with approval by Lord EsuBit, M.B., 
ia AlcGregor v. McGregor (1888), 21 Q. B. 1>. 424, u. A., at p. 420. In the latter 
case it was hold that an agreement between hnsband and wife to live apart, ilio 
husband to allow the wifo a weekly sum for maintenance, was not within the 
statute, because there might have Wn a reconciliation within tiie year. 

(A) Sweet v. Tm (1841), 3 Man. & G. 452. 

it) TonMna v. Bundell (187^, 18 W. B. 413; and see Wtlliama y. Jonee (1826), 
5 A & C. 108, per Rolhoyd, J., at p. 110. 

{it) Be Pentreguinea Patent B'uel Co., Eo parte Aoraman (1862), 31 L. J. (cm) 
741, 0. A. 


(2) Boyddl y. Jhumimi^ (1809), 11 East, 142 (sale of prints by subscription); 
and compare Mavor v. Pyne (1825), 3 Bing. 286. In McOr^or v. McGregor, 
eupra, confirming Soueh v. Strawbridge, supra, and BoydeJl y. Drummond, evpra, 
it was laid down that if the conb'act can by possibility be performed wi^in the 
year the statute does not apply : Eley y. Positive Aeauranee Co. (1675), 1 Ex. D. 
20 (employment as solicitor during good oonduct); and Davey y. Shannon 
(1879), 4 £». D. 81, wai'e in effect overruled. In Farrington v. Vonohoe (1866), 

1 Ir. 0. L. 676, an agreement to maintain a child of fire yeaxa of age until it 

should he able to maintain itself was held to be within the statute, but the 
deosion is prior to McGregor y, McGregor, supra, wito which it does notsesm to be 
oonidstent. See also Siaebelhamy. HoUand, [ISOlH 1 Q. B. 818, 0. A (tenancy 
tm totee years); MiUom y, Stafford (1899), 80 L. T. 500, 0. A (lettingjpUat for 
toxae years). - v. 

(m) Bracegirdle y. Heaid (1818), 1 B. ft Aid. 722; Gwaud Yt JBthmond0Sit(), 

2 0. A 835; Milsom T. Stafford, eupra. 

(n) Brita^ y. Bossiter (187Q, 11 Q. B. B. 123, 0. A. ; Bheilirtg y.-Muntingfledd 
(1834)» 1 Or. M. ft B. 20; and Breuiuirdle y. Scald, eupra. 

(o) Smith y. Gold Coast and Ashanti Esphrers, AfA. [19031 1 E. B. 265, 538, 
OL A. See dicta in Oawthoms y. Cordrey (1863), 13 CT. B. (n. s.) 406. and in 
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fxom year to year is not vrithin the statute (p ); nor is a oontraot of 
service for an indefinite period, determinable by reasonable notioeC^}. 

756. The folio mn^ are some examples of agreements that have 
been held not to be vithin the statute, and so do not require to be in 
writing:—To pay money to a man on his marriage (r), to leave 
money by will (a), to pay money on completion of a voyage that it 
was possible to complete within a year (t); to employ a person as 
sole agent for the sale of patented articles until the sde of the 
patent to a company (u); and to maintain a child at the request of 
the defendant for so long as the defendant should think proper (a). 

766. The mere fact that an agreement which contemplates per* 
formance over a longer period &an a year, such as a contract of 
service for a term of years, may be terminated by the parties by 
notice or otherwise daring the year does not take it out of the 
operation of the statute (b). 

767. The statute has no application to contracts for an executed 
consideration (c), or where the contract is to be entirely executed by 
one party within the year (d); nor is a contract under the terms of 
which it is possible that one of the parties may wholly perform 
his part of the contract within the year, although the performance 
by the other party extends over several years (e). 


PrUain v. Pvsaitfr (1870), 11 Q. B. D. 123, 0. A. Ddhir v. Parkingtaa (1001), 
84 L. T. 470, to the contrary, must bo considored ovorrulod by Bmiih v. Gold 
Cmti and Athanti l^plorar$. Ltd., [1003] 1 K. B. 283, 638. 

' ^) Ittedon V. CuUger (1827), 4 mns. 300. 

'$) Sduc/i V. Btruworidye (1S46), 2 0. B. 808, per Tindal, O.J., at p. 815. 
r) PetfT v. Compton (1693), Skin. 353. 

(«) liidfey v. RitUeg (i803), 34 Boav. 478; and see Wtlis v. Ilurtun (1820), 4 
Biiif;. 40, and Fenton v. EmUera (1702), 3 Burr. 1278. 

Anon. (1603), Salk. 280. 

LaveletU v. Richet (1008), 24 T. L, B. 330. 


(«) 

(«) 


Souch V. StrawMJffe; aitifra. For other exumnlos of agioements not within 
the statuts, see MeKuy v. RutJier/vrd (1848), 6 Moo. P. 0. G. 413; Murphy v. 
SuUfvan (1865), 11 Ir. Jar. (n. s.) Ill; Xnowlman y. Bluett (1873), L. & 0 
Exoh. 1, afflrmod (1874) ibid, 307, Ex. Ch., a promise to pay a oertiun sum a 
year for bringiiis up illegitimate children (appealed against and dij^sed 
of on other grounds); jlf(/es v. New Zealand Alford Eatate Go. (1886), .32 Cn. D. 
260, 0. A., per NouTit, J., at p. 276, on agreement for the abandonment of 


Gab. & EL 490; see also 
BouyL (1642), 3 Q. B. 


Smith V. 
845, and 


legal proceedings; Beoan v. Ourr 
Neale (1857), 26 L. J. (o. p.) 143; Mil 

Franeam v. Foater (1602), Skin. 356. In the case of Ciillie v. BoUkandeif (1868}, 
7 W. B. 87, the defendant by a parol agreement agreed to serve thb plaintuf 
(or a year certain to cemmouco at a futui-e date and thenceforth until the parties 
should determine ^ same by three mouths' notice. After serving some yean 
the defendant left at the end of a year without notioe, and it was h^ that 
the tiaintiff could maintaib on action for breach of tha agreement notwithstanding 
the statute of Frauds. 

(5) Dobam y. CoUie (1860), 1 H. ft N. 81; Birch y. Liverpool (Earl) (1820}, 9 
B. ft 0. 302; LavdtMe v. Richee, eupra; Re Pentreguiuea Patetd Oo„ 
Ex parte Aeratnun (1862), SI L. J. (oB.) 741, 0. A. 

(m Kaowlmaiia %. Blum, eupra ; SotuA r. Strawbridffe, eupra. As to exeouted 

eonoderMifliw tss p. 

(A JOauellan y. 3 B. ft Ad. 899, whme the plaintiff, a landlord, 

had laid out £60 on impmvementa in oonaidetatton of the tenaata agreeing to 
pay him £6 more rent; 8m^ v. NeaH^^pra* tSse jL^mith, L. 0., llm ed^lO. 
(e) Cherry y. Hmiug (1849), 4 Exoh. 631 (aasignsMt of patent, pdiee to 
paid by instalmonts extendiug over several yean). 
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(2) The Eetentiak of Ihe TTriKingk 
(a) The Memorandum or Note. 

758* The memorandum need not be contemporaneous mth the 
contract; it is sufficient if it be made subsequently to a parol agree¬ 
ment (/). But it mnst be in existence when the action in respect of 
the eonjiract is commenced (< 7 ), and for a memorandum to be effective 
there must be a concluded agreement existing at the time when it is 
signed (/<)• 

789. The statute does not require the memorandum to be signed 
by both parties, but only by the party to be charged. A memo¬ 
randum signed by one party makes the contract enforceable agiiinst 
him, though it is not signed by the other party (f), and a written 
proposal signed by one party and accepted orally by the other 
18 sufficient to bind the former (A;). But such a proposal must 
show to whom it is made (a). 

Where an agreement is signed in counterpart, and there is a 
complete memorandum as agaiifst one party, it is not a defence to nn 
action by the other party that there is an error in the memorandum 
signed by him (fi). 

760. No special form is required fora memorandum (c). Itnecdnot 
be under seal (d). Any document conforming to the statutory requi¬ 
sites, and containing all the essential terms of the contract, will be a 
sufficient memorandum. Thus, a rough draft, the parties contem¬ 
plating the preparation and execution of a more formal agreement (e), 


(/) Bariworth v. Young (IS-’JG). 26 Ii. J. (oir.) 133; Hammerelet/ v. Ne llvi 
{Baron) (1843), 12 Cl. & Kin. 43, IL L ; Bradford v. Bmdeton (1838), 81.0. L. R. 
468 ; Schneider v. Norrie (1814), 2 M, & S. 286 ; Be Udland, Oregg v. JloUand, 
[1902] 2 Ch. 360, 0. A 

(g) Lwat V. JHxon (1889), 22 Q. B. D. 337, 0. A. ; Bill y. Bament (1841), 9 
M. i W. 36. 


{h) Monday y. dsprey (1880), 13 di. D. 833, per Fay, J., at p. 837, iu which 
ense it was held that an engrossment of a conveyanoe containing a recital that 
the vendor had contracted with the purchaser for the solo to him of land at a 
certain price, accompanied by a signed letter rofemng to the engrossment and 
the payment of the purchase-money, was not a memorandum. 

(4) Egorion v. Maihewe (1805), 6 East, 307 ; Seton y. Slade (1802), 7 Ves. 263; 
Laytharp v. Brj/ant (1836), 3 Scott, 238. 

(AJ Iteuie y. l*irkaley (1866), L. 1 Exch. 342, Ex. Ch. 

(a) WiBiame v. Jordan (1877), 6 Ch. D. 517. 

(jb) BuUiher v. Nath (188^, 61 L. T. 72. 

(e}BWor«2y. iSnuefy (1747), 3 Aik. 303. Ablaokpromise to pay, notaddroasod 
to anybody but headed with the name of the Congroj^itional Union Jubilce Fund, 
and wUnil in and signed, woe held not a memonuKliiin within the Statute of 
Frauds {Bo Hudeon, Creed y. Jleindereonl\%Sb)^ 33 W. R. 810). 

(d) ITAeafer y. Newton (1690), Plec. Ch. 16. 

{«} Cray y. BtnUh (1889), 43 Ch. D. 208i, O. A A memorandum contained 
a statement that the defendant had aeo^ted the title, and the lease was 
to be ginnted by the lessor os the defendant might dirooi, and (his was held 
sndkirot {Morgan y. Worthington (1878), 38 L. T. 443). Where, In tiie ease gd 
letten. th© drawing un of a formal instrument betweMj&e padlipjs Am' 
tamplatod, it is a queehon of oonatraohon whoNier the tetfRfA'S&onld, -oraiiitato 
^ hmd iii g agreeUient or that th^ dionld be jjl^ fiading agreement until the 
instxtopnant bad been drawn up; see Boemter y. jKmttr (1878), 3 Am. Om. 1124; 
BeiuwMf r. Jonkiru (187^ & Ch. J)..70; ife«w t. Z«n^ (1886), 41 Oh. D. 
81^ Filbg V. Souinm, 0896] 2 Ch. 78T; JfeHh y, Pereival, [1898] 2 Ch. 
i«a 
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Sbot. 8 . a Tccitol in a will (/)» an affidavit a bill of parcels ()b), a 

Form of the letter to a third person an oifer acted upon (It), a receipt (1), 

Contra^ or it rosolutiou in the inmate>book of a company (m), may be_ a 
sufficient memorandum. A telep;ram sent by one of the parties 
may be a sufficient memorandum to bind that party (n), and^ a 
bill of exchange may bo a sufficient memorandum, if the liability 
sought to be enforced is apparent on the face of the bill (o). A letter 
by a principal to his own agent, recognising the tonus of a contract 
made by the agent on his behalf, is a sufficient memorandum 

to charge the principal in an action by the other contracting 

parly (/>). 

A document is available as a memorandum, although it eontams 
a repudiation of the contract, if it recognises all the terms 
thereof (g), and does not set up any fresh term (r). But letters 


(/) He Hoyle, Jfvi/le r. JIoi/7e, [1803] 1 Oh. 84, 0. A 
(jjr) Barkworth v. Young (1856), 4 Drew. 1. 

(a) Schneider v. Norris (1814), 2 M. & S 286. 

(t) Bateman v. Ph’JHjia (1812), 15 Eaet, 272; Longfellow r. WiViams (1804), 
PeaWs Add. Can. 225; OHmn v. IJoUan'i (1865), L. B. 1 0. P. 1; Moore ▼. Tfart 
(1682), 1 Yem. 110, 201. 

(k) Bowers v. Fowler (1854), 4 3?, & B. 511; Smith v. Neale (1857), 2 C. B. (JT. S.) 
07: 600 bIbo Forster v. Jtowland (1861), 7 II. & N. 103. 

(() JSmTts T. I^othero^ (1852), 1 De G. S£. ft O. 572. Tho decision in this 
uiHO os to tho admissibility of the documiMt, though unstamped, cannot now be 
relied on (soo p. 530, jmt). 

(m) Jones v. Victoria Graving Dork Co. (1877), 2 Q. B. D. 814. 

(f^ McBlaiii V. Cross (1871), 25 L. T, 804; und see Oodtoin v. Francis (1870), 
L. iL 5 0. P. 295; Pills v. Beckelt (1845),'13 hi. ft W. 743. It is doubtm 
whether a oopy of a contract taken by a machine and put into a letter-book is a 
sufficient memorandum. 


(<>) J. B'. JJdmra ft Co. t. Amaza Dwrkm (1883), Oab. & El. 23. Thiu, if a 
plaintifl draws and indoreos bills to tho defendant and the defendant reindotses 
them to tho plaintiff, tho intention boiug that the defondunt should bo a surety 
for tho price of goods supplied to her son, the bill is a eiifficieut memorandum 
(rrtfAtniton V. Untoin (1881), 7 Q. B. J). 636, 0. A.); or if a bill is drawn by the 

E laiiitiit upou the defendant payable to tho order of tho defendant and is indorsed 
y tho defendant and dolivorra to tho plaintiff, the intention being that the 
defendant should become surety for his son, tho bill is a sufficient memorandum 
(fT*. IV. lldmcs ft Co. t. Amrrzu Durkee, sufira). But contrd if the liability to be 
enfoi'ced is not apyoreut on the face of the bill and proof of a special contract 
causing the liability is necessary (Steele v. M'Kinlay (1880), 6 App. Cm. 754). 
(p) Gibson v. Holland (1865), L. B. 1 (3. P. 1. 

\q) Bailesj v. Sweeting (1861), 9 0. B. (w. s.) 843; KlHotl v. Dean (1884), Oab. ft 
EL 283 ; Wilkinson y. jUi-ana (1866), L. Ji. 1 U. P 407. In Leaiker Clath Co. y. 
JJieronimus (1875), L. B. 10 Ck B. 140, tho defendant had verbally ordered goo^ 
to be sent by a particular route. The goods were sent by another route, of 
which the seller infonnod tlie defendant by letter, inclosing an invoice. Defen¬ 
dant subsequently wrote a letter reoognismg the original order, but declining to 
pay on account of the^,change of route. Tho jury having found that the 
obf^dant had by his conduct ratified tho change of route, it was held that the 
letter and iiivoioe were a suffioieut memocapdnm. 

(r) Smith y, Sumam (1829), 0 B, ft (}. 561, in whioh cose the repudiation sat 
the fresh term that the goods should be sound and in goM condition. 
Whore the repudiation was ou the ground that the goods had not been delivered 
in time it was held to|»re was no memorandum (/ZicAords v. Fbrier (1887), 
6 B. ft 0. 437 ; and sea Gi^per y. Smith (1812), 15 East, 103). But where tiia 
repudiation identiflad the oontraot and thus showed that uie defendant was 
wrong in repudiating the oontraot on the ground thift the goods had not been 
delivered in lime it was held there wee a eofilmient memorandum (Aiefoa t. Bust 
(1871), L. B. 7 Exeh. 1). 
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wMoh show that there is a dispute between the parties as to what 
are the terms of the contract do not constitute a sufScient memo¬ 
randum, and in such a case parol evidence is not admissible to 
show what were the actual terms (s). 

(b) Oonnetied Doeamudt. 

701. When one document refers to another the two may be read 
together, so as to constitute a complete memorandum (f). 

The same rule applies if the documents can be connected together 
by reasonable inference, although there is no express reference from 
one document to the other (u). 

762. Parol evidence is admissible to identify a written document 


(«) Archer y. Bayim (1830), 5 Ezch. 625; Jticharda y. Porter (1827), 6 B. & 0. 
437 ; Cooper v. Smith (I8T2), 16 East, 103. 

(f) Sidgway y. Wharton (1837), 6 H. L. Oos. 238. 

(u) Wylaon y. Dunn (1887), 34 Ch.J). 369 ; Peekv. N. Stafford Rad, Co, (1868), 
E. B. & Til. 038, per Wir.i.i ams, J., at p. 1000; 1 3t>/. (1863) 32 L. J. (q. b.) 241, 
IiOid Wbstbuiiy, at p. 270; Studda r. Wataon (1884), 28 Oh. D. 303 (two doou- 
ments, both referring to the same parol contract auu together containing all the 
terms); Daumann v. ,/amea (1868), 3 Ch. App. 608; JcuJcaon y. Lorn (1822), 
7 Mooro (o. F.), 219 (corrospondcncu refnn-ing to the contract and to a» alleged 
bre.'ich theroof); Macrory v. Sentt (1830), 6 Exch. 907. Examples of docu¬ 
ments held sufficiently connected are: Agreomont and receipt {Lmtg y. MUlar 
(1879), 4 0. P. D. 460, 0. A); two Jotters (Sheera y. Thitnb/ehy Sott (1897), 
70 L. T. 709, 0. A.); letter written on the back of an invoice (Wilkinaon v. 

(1866), L. B. 1 0. P. 407); letters and an order (Allen y. Rennet (1810), 
3 Taunt. 169); a bill of parcels and a letter referring to an order (Saundereon y. 
JeuJtaon (1800), 2 Bos. & P. 238); instructions for a telegram signed by the 
party, the telegram itsolf and letters (Godwin y. Francia (1870), L. B. 6 0. P. 
296); letter and receipt (Studda y. Wataon, aupra); agreement tor sole of 
property and plan not referred to, but described as a plan of the property 
sold (A'ierie Valley Drainage Commiaeionere y. Duakley (1870), 4 Oh. D, 1, 
0. A.); application to a society for workmen and an a^ement by a work¬ 
man to accept tlie oinploymont (Crane v. PmoeU (1808), L, B. 4 0. P. 123); 
receipt of auctioneer, memorandum, and conditions of sale (Shardlow v. 
CoUerell (1881), 20 Ch. D. 90); receipt and letter rorerring to the same 
parol contract (Studda y. Wataon, aupra). Examples of documents held 
usufficiently connected are: Letters (Potter v. Petera (1893), 72 L. T. 624); 
catalogue and soles ledger (Peirce y. Cor/ (1874), L. B. 9 Q. B. 2101; letter and 
document described as a supplement contaiued in samo cnyolope (Kranheim y. 
Johnaon (1877), 7 Cffi. D. 60; but seo Peurca r. Oardner, [1897] i Q. B. 688, 
0. A); memorandum and letter (Smith y. Dixm (1839), 3 Jur. 770}; sold 
notes and letters (MeOaul r, S^uaa tk Co, (1883), Cab. & El. 106; and see 
Temior y. Smith, [1893] 2 Q. B. 66, 0. A.); wnere the first of two papera was 
in the words “ I agree to let the premises in G. L., containing three staoJes eto., 
for the same tent and subject to the same conditions that 1 hold them myself,” 
it was held (Lord OaufbsxIi, L.O., diaa.) t^t this papw, though ratilied by the 
pnmosed lessee, did not satisfy the statute because it did not state the duration 
of term (Fitzanaurica v. Rayley (1867), 9 H. L. Cas. 78); catalogue with 
conditioiM of sale and enby in sales ledger (/Wres y. Cor/, ai^m). In order to 
satisfy the Statute of Frauds on entry in an anotionoer’s aam book must 
refer to tto conations of sale subject to which the propetrfy is sold, so ss to 
identify them, upon production, as bring the eonditioDS mentioned in Uie entry 
(JKMoit y. Whatmora (1878), 8 Oh. Z>. 467). When at a sale 4]ie oondliiMs are 
nM attached to the catalogue or rcferrM to hr it there is not a sufficient 
nemotandum by the anotiouem writing tbe'dsfoidanPa name againet the 
artirie in the catalogue (^iiuis y. WUtekoaaa (1606), 7 East, 668, per Lord 
EudUTBQBOUOH, O.J., at p. 670; Kanworthy y. Sehqfiaid (1824), 2 B. ft G 
HS), 
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CoiiqnuoT. 


Sjeot. 3. referred to in another written document so as to oonneet^them 
Fonn of the and to prove that a writing exists and must have been imjdiedty 
Contract, referred to by a writing signed by the party to be charged, ^oogh 
not therein expressly referred to, so as to make a complete 
memorandnm (a). 

Bat parol evidence cannot be given to amplify on incomplete 
memorandum (b), nor to connect documents which contain no 
reference to one another, and cannot be connected by reasonable 
inference from the circumstances of the case (e). 

Subsequent 763. Where a contract or note or memorandum thereof in 
writing. writing exists which binds one party, any subsequent note in 

writing, signed by the other, is sumcient to bind him, provided it 
either contains in itself the terms of the contract or refers to any 
writing which contains them (d). 

But where the terms of l^e contract cannot be made out from 
the connected documents («), or where a term of the contract is 
omitted therefrom, there is no memorandum sufficient to satisfy 
tho statute (/). 

(o) Parlia, 

Doseription. 764. The memorandum must describe the parties in such a 
manner that there can bo no fair or reasonable dispute as to who 
are tho respective contracting parties, and which of them is the 
buyei’ and which the selior, or as the case may be (g). Where the 

(«) Mvrrit v. WUrnri (1M59), 6 Jiir. (JT. S.) 168; Hodgnv. JIar»faJl (1829), 1 
Buss. & M. 118 (pwol evidence odiuitteil to identify plan referred to); Jma t. 
Vietiiria 'iraving Pock Co. (1877), 2 Q. £. D. 314, C. A. An envelope and a letter 
may bo connected together by parol evidence to enpply tho name of one party 
wifltun on tlie eiiveloi>e and not contained in tho letter [Ptarco v. Gardner, 
[1697] 1 Q. £. 88K, 0. A.). Where the defendant in a letter refeived to an 
aiTangenient with the plaintiff, and it was shown that there was no other 
HTrangoineiit except a contract contained in a memorandum signed by tho 
pluiuUff, it was held there was a siifliciont memorandum (Cave v. llaatings 
(^1881), 7 Q. B. 1). 123). Ip Olirerv. JlufUing (1890), -14 Oh. 1>. 205, in wUoh 
case a memorandum of agreement aimed by the vendor omitted to mention the 
property sold, but a letter ooknowlec^ng tho receipt of tho money and describ¬ 
ing the property was also written by him, it was held that evidence was admissible 
to show the ciroumstancos under which the letter was written so oa to connect it 
with the memorandum. 

(o) Craig v. Ettiutt (1885), 15 L. E, Ir. 257. 

(5) Ifolmu V. MitclitU (1859), 7 0. B. (ir. s.) 361. But parol e/idence is 
admissible to identify the subieot-matter of a promise; Shortr^ v. C/teeit (1834), 
1 Ad. ft El. 57 ; Bateman v. rhillipt (1812), 15 East, 272; see also Mwt\fcird v. 
Otlhing (1839), 7 0. B. (n. b.)'303 ; New Zealand Bank v. Bimpeon, [1900] A. Q, 
182; AaiyA v. Broods (1830), lOAd.&E1. 309; Ooh/sAedev. i8waa(1847), 1 Exch. 
154; Hoad v. Orooe (1862), 7 H. & N. 494 (‘* goods supplied ” construed to mean 
goods to be supplied); Way v. Beam (1883), 13 0. B. (N. 8.) 292. 

(A Boyddl V. Drwnmgnd (1600), It East, 142; Taylor v. AntfA, [1893] 2 
Qt B. 65, Oi A. 

Ddnstlr. Uidchinem (1835), 3 Ad. ft EL 856; Cbw v. Heu/tinge (1881), 7 
Q. B. D. 125. 

(e) Taylor v. Smith, [1893] 2 Q. B. 65, 0. A., where the doouments consisted 
of an advice note, an indorsement UiereoD. and a letter. 

jfiyA«^1879), 6 L. B. Ir. 463, in wbioh ease the entry bk the 
auctioueerie book did poitwmtion that the sale was by sample and there was no 
doscription of the quality of the goods. Subsequent oorrespoudenoe mantioniog 
the quantities, prices, and'piaoea of dopoak of uia goqds was held not to amoonl 
to a sufficient memorandum on account oi the same ftkCsot. 

(g) Ptttir V. Duffidd (1674), L. B. 18 £q. 4'; WiBkern r. Bymt$ (1863), 1 
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memorandnm is unbigoons u to which party is bajer and which 
seller^ parol evidence is admissible to show the sorrounding circtuu- Form of the 
stances from which the relative positions may be inferr^ (ftX, A Cmtaiiiat. 
memorandum which does not contain either the name or a auffioient AmbigaUr. 
description of each of the parties is insuihcient (t). 

765. It is snfiloient if the memorandum contains the names of Ag«aa 
both of tlie parties entering into the contract, though one of Uiem 

may be an agent for an undisclosed principal (k), 

766. If it can be ascertained who are the parties from some other Connected 
document which is sufficiently connected with the memorandum by 

clear reference, this will cure the defect in the memorandum (Q. 

For example, it is sufficient if the vendor's name is written in the 
fly-leaf of the vendor’s order book containing a memorandum 
naming or describing the purchaser (m), or if the vendor's name is 
stamped on a leather cover in which the order-book containing such 
a memorandum is kept (71). 

767. The term “vendor” fs not a sufficient description of one inBufflcieocy 
of the parties ( 0 ), nor is “client,” “friend," or "principal” (p). 0*description. 
Nor is it sufficient to describe the party as “proposing lender” or 

“ intending lender ” (q ); and where the memorandum inaccurately 
describes the vendor as the vendor’s solicitor it is insufficient (r). 

The fact that the purchaser knew who was the vendor in any of 
such cases is immaterial (r). 


Moo. P. 0. 0. (n. bJ 154 ; Williams v. Laks (1859), 29 L. J. (o. B.) 1; Yandmhergh 
V. Spooner (I806), L. 11. 1 Exch. 316. 

(A) Newell v. UaA/ord (18G7), L. B. 3 O.P. 52. Where S. agreed to buy marble 
purchased by V. lying at Lyme Cob, it was held by Pollock, 0.A, aud Biuk- 
WSLL and Ohannell, BB. (Mautin, B., duhitemte), that the oourt could not 
infer that Y. was the seller ( Vandenheryh v. Spooner, supra), 

(t) Champion v. Plummer (1805), 5 Esp. 240; Oraham v. Mueson (1839), 6 
Bing. (nr. c.) G03; Williams r. Jortlan (1877), 6 Oh. D. 517 (offer to take a lease 
signed by person making the offer and attested by the proposed lessor’s agent, 
but not naming or describing the proposed lessor, acceptM in writing by the 
agent without naming the lessor, the letter of acceptance not being signed by the 
propoeed leesoos nor refenod to in any other document, was hold, no euffleieut 
memorandum to bmd the pi-opoaed lessees); Williams r. Lake, supra (letter of 
guarantee not naming or describing the person for whom it was intendra). 

Ot) pmyv.J^ouflMZ/,[1896]20h.737; lron^T.Trff«Hi(1850),5Jar.(ir.B.)lC8 

(Q Warner WOlington (1856), 3 Drew. 523. For on example of dooumeiits 
not foiling within this description, see Coombs v. WUku, [1891J S Ch. 77. See 
p. 869, onto. 

(m) Bari T. Bourddlon (1856), 1 0. B. (V. s.) 168; but not if the vendor's 
name does not appear in the ordor.book at aU (i/ocoi v. Kirk (1839), 2 Mood, 
ft B. 221). 

(nj Jones Jkrethera v. Joyner (1900), 82 L. T, 768. 

M Potter V. Duffidd (1874), L. Jl. 18 Eq. 4 ; Thomas-r. Brown (1876), 1 
Q. lA D. 714. 

(p) For Lord dUBirs in Bossiter r. MiBer (1878), 3 App. Om. 1124; but see 
Or<m V. Oodk <1868), L, B. 3 0. P- IH at & 200. 

lof foMe V. Anatrather (1^2), 69 L. T. 118,0. A. . 

JarraU v. Sunter 0886), 34 Ch. D. 1S2. Tbia rdeFttarw ia a to 

mraain deeds whieb, when examined, sbowed^g^t to h penmn who was a 
tmatee for the vendor doea net cure the d^aefcfbar would Jtif the deeds rimwed 
whs lha vendor was, tbidmpf Katv J.). So.vdiero a condition stated that the 
vmdw was a liQBtoa aua, which waa an aRor,,it was hrid to be a Altai 
dafrot in ^ nsBorandnm {fiuleher v. NaA (1689), 61 L. T. 72). 
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On the other hand, “ proprietor,*' *• owner," ** mortgagee ** (»), 
or " a truetee selling under a trust for sale " (Q, or any other 
description which, having regard to the circumstances of the case, 
clearly shows who is intended, is a sufficient description of one of 
the parties; and “ In consideration of you having this day paid me 
the sum of £50 I hereby agree to grant you or your assigns a 
further lease *' of certain premises is a sufficient description of the 
person to whom the further lease is to be granted, it t^ing proved 
that the existing lessee had in fact paid the £50 (a). 

It is also sufficient if the memorandum shows that the vendors 
are a company in possesaion of the property dealt with, who have 
been carrying on operations there (b). 


(d) Termt. 


Contents of 

memo* 

randum. 


Uust describe 
property sold. 


768. The memorandum, in order to be a sufficient compliance 
with the requirements of the statute, must contain all the essential 
terms of the contract (c), and must show that the parties have 
agreed to those terms (d). 

In particular, i.j a contract of sale the memorandum must 
describe the property sold in such a way as, having regard to the 
circumstances of the case, shows clearly what is intended to be 
sold(c). 


(«) Sale V. Lambert (1874), L. R. 18 Eq. 1 ItensiterY. Miller (1878}, 3 App. Cas. 
1124. 

(f) Calling v. King (1877), 6 Ch. D. 6C0, C. A. 

(a) Carr v. Lynch, [1900] 1 Ch. 613. 

(&) Conmins v. Scott (187d), L. R. 20 liSq. 11. 

Soe Orayy. iSnuYA (1889), 43 Oh. D. 208, 0. A. ; Caiitlick v. AAi(fmore(lS57), 
3 Jut. (w. a) 1185; Coxy. Middleton (185^. 2 Drew. 209. An agroement to 
employ a managing director for a term of nve yertra dors not comply with the 
Statute of Frauds it it does not when the service is to coiumence (Re 
Alexander'e Timber Co. (1901), 70 L. d. (on.^ 767). A memorandum that A. has 
paid B. a certain sum ns a deposit and u part payment of £1,000 for the 
purchase of a specified property, the terms to oe expressed in an agreement to 
be Hgnod as soon as prepared, is insufficient (Wood v. Midgley (1854), 5 De Gl. 
M. & G. 41, 0. A.). The statute “ is a weapou of defence, not onenco, and does 
not moke any sifpied instrument a valid contract by reason of the signature, if it is 
not such according to the good faith and real intention of the parties " (per Lord 
SEPBORirE, L.O., in <7ervt« v. Berridge (187^, 8 Ch. App. 351, at p. 360; and see 
Hueeey v. Jlorne-Payne (1879), 4 App. Cas. 311, at p. 323). Where two letters of 
a coxrespondence seem to constitute a complete oontraot and to satisfy the statute, 
the party to be charged was allowed to show by other letters and by evidence 
of oonversatioDS that a complete 'cbntraot was not intended by the two letters 
{Buteey y. Home-Payne, eupra\\ see also Brieiol etc. AeraJted Bread Co. ▼. 
Magge (1890), 44 Ob. D. 616; Watean y. McOaUwn (1903), 67 L. T. 547. 

(^ Archer v. Baynu (1850), 5 Exoh. 625; Rkharda v. Porkr (1827), 6 B. ft 0. 
437 ; Cooper y. Smith (1812), 15 East, 103. 

(e)i The following descDptions have been hold sufficient, parol evidence being 
adnuasible to show to what they referred This place “ (f^ildron ▼. Jiuob ana 
JIftffw (1870), 1. R. 5 Eq. 131); "property,” the date of the sale being giTen 
(BharcBiae v. Oetterell (1881), 20 Oh. D. Mk 0< A.; and see Bledkley v. Smith (1840), 
11 Sim. 150 ; MeMurray v. Spicer (1868), Xi. B. 5Eq. 527) ; "my house" (Ooudey 
V. Watte (1864), 17 Jur. 172); "llCr. Og^vie's nouse" (O^vie r. Fcljamibe 
(1817),. 3 Her. 50); "&w*h 9 use etc. in New^orti" oonpled with a reference to 
the deeds being in the poaMMien of a named individual (Owen v. Thomae (1834), 
3 Uy. ft K. 8lS); " the intended newpvUie-house at Putney " (Wood v. Searth 
(1855), 2 E. ft J. SA; " twenty-font tores of land, Ire^Id, and all appaxtenaBoes 
atTotmonalow'^P/anf T.£<wrfie,[]C9n20h. 281, 0 .iu); "Iheexecntoniof" a 
named person {Moody. Barrington (186^ L. B. 6Eq. 218); "proposing lender*' 
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Where ft memorandum signed by the defendant containe ftlteruf!- 
ti^ offers,^ one of which is accepted, the contract is sufficientiy 
evidenced in writing within the statute (/). 

769. Parol evidence is admissible to show that the written 
memorandum does not contain the actual terms agreed upon by the 
parties (g). In such a case the effect is that if the contract is one 
which is not enforceahle unless evidenced by writing there is no 
enforceable contract at all. The apparent aj^eement as evidenced 
by the writing cannot be enforced because it is not the real agree¬ 
ment, and the real agreement cannot be enforced because it cannot 
be proved (h). Parol evidence is also admissible to prove assent by 
the defendant to alterations made in a written contract after it has 
been signed by him(i). 

770. If the contract is subsequently varied, as to one of its terms, 
by parol, the agreement so varied cannot bo enforced. Thus, if a 
contract is mado for delivery of goods on a certain day, any agree¬ 
ment whereby the day of delivery is altered must, in order to be 
enforceable, be in writing (i). 

Parol evidence is not admissible to prove an alteration of terras 
which creates a substituted contract {k). But an assent to a substi¬ 
tuted mode of performing one of the terms of an agroemont need 
not be in writing, though the original contract must have been (1); 
and if the time for delivery of goods is extended by parol, no 
rescission of the original written agreement is thereby effected, 
and such original agreement therefore remains enforceable (m). 


(PattU y. ylnafrufAer (1894), 69 L. T. 176); *‘your wool” {Maedonaldy. LonghoUom 
(1859), 1 E. & E. 977). But the words “ tho property ” wore held an insufficient 
description of colliery plant and stuck (VaU of Neath OolHery Co. y. Fumesa 
(1876), 45 L. J. (Cix.) 276), and a memorandum referring u> an ascertained 
quantity of whisky is not suffidont if the quantity was to he ascertained by a 
re-dip {MahaJen y. DtAlin and Ghapditod DiatiUery Co. (1877), 111. XL 0. L. 83). 
An agreement for a lease not stating the date of commencement does not satisfy 
the statute {Marahall y. lierridge (1882), 10 Ch. D. 233, oyorruling Jamua y. 
Jftl/ar (1877), 6 Ch. D. 153). me also May y. Thompaon (1882), 20 Oh. D. 705; 
Sumphtry y. Comhean(\699\, 80 L. T. 40. 

(/) Lever y. Kiffler, [1901] i Oh. 543, following dictum in Huaaey y. Homv^ 
Faynt (1879), 4 App. Ou. 311. 

^) LocksXt y. mmin (1848), 2 Ezch. 03. 

(A) Qoaa y. Nugent (Lord) (l833), 5 B. & Ad. 58 ; SaTuleraon v. Qravea (1875), 
L. B. 10 Exch. 234; Emmet y. Dewhirat (1851), 21 L. J. (on.) 407. It is 
immaterial whether the term altered is eseentiu or not {Manhedl y. Lynn 
(1840), 6 M. A W. 109). So if the day of the completion of a purchase of an 
interest in land in a written agreement is verbally postponed, the agreement so 
altered cannot be enforced (Stowdl y. Bobinaon (1837^ 3 Bing. (n. a.) 928). And 
eee Vexey y. Baahlaighf [1004] 1 Oh. 634. 

! i\ Stewart y. Bdaowea (1874), L. B. 8 0. P, 311. 
j) See note (^, aupra. 
b) PfavfM ▼. Dmming (1876), 10. P. D. 220. 

(f) L 4 B^er-(Bn^ Ck>. y. Hierminma (1875), L. B. 10 B. 140; Hickman r. 
Haynea (1876), L. B. 10 0. P. 598 (nmornumoe delayed beyond tib^stipalated 
at the r^ueat of the defendant). ' 

(m) NiMe y. Ward (1867), L. B. 2 Exch. J35, Ex. Oh.; and see Moere y. 
Oempbett (1854), 10 Exch. w3. Where the dMndaat failed to dsHyer goofa 
tuidete a written agnenuwh and the plainiiS at hii verbal requset delayed in 
pnrohaeing the go^ elemhera, it was h^ th^ there was no new contra^ but 
merely a KirbeMance on the part of the phuntiS, and tharofeoe the defendant 
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771- Except in tho case of a special promise to answer for tlia 
debt, default, or miscarriage of another person, which is specially 
excepted by s. 8 of the Mercantile Law Amendment Act, 1856 <a), f£s 
memorandum must show the consideration for the contract (5). It 
is not necessary that the consideration should appear in express 
terms; it is sufficient if the memorandum is so framed that any 
peraon of ordinary capacity must infer from the perusal of it what 
was the actual consideration upon which the undertaking was ^ven. 
But a mere conjecture, however plausible, as to what is the 
consideration is not sufficient to satisfy the statute. There must 
be a well-grounded inference, to be necessarily collected from the 
terms of the memorandum, as to the nature of the consideration (c). 

It is sufficient to satisfy the statute if the consideration can be 
gathered by necessary inference from the wording of the promise, 
as where the promise is upon the terms of some condition being 
performed, reference to which is contained in the same writing that 
contains the promise (d). 

eonid not pet up the Statute of Frauds (Opie y. Vntie {Earl^ (1868), Ii. E. 3 Q. B. 
272, Ex. Cb.). 

(a) 19 & 2U Viet. c. 97. Tho section is as fnllovs:—" No special promise to 
be made by any pe|^n alter the passing of this Act to answer for tho debt, 
default, or misoarriaeo of another poison, being in writing, and signed by Ibo 
party to be charged thorewith or some other person by him thoraunto lawfully 
authorised, shall be deemed invalid to support an aotioD, suit, or proceeffing to 
charge the person by whom such promise soall have l^n mode, by reason only 
that the consideration for snob promise does not appear in writing, or by necessary 
inference from a written document.’* But there must be in fact valuable con* 
sideration as in tho case of other simple contracts, and a past debt is not suiHcient, 
unless there is evidence of forbearance {Morrell v. Coivun (1877), 7 Ch. D. 151, 
C. A.; Oldenhaw v. Xinff (1857), 2 H. & N. 517; Oole$ v. ParA (1868), L. B. 5 
0. P. 65; Wynne v. Hughee (1873), 21 W. B. 628 ; Orean v. Hunter (1687), 19 
Q. B. D. 341; compare R'i^nv. Knylieh and tkottisA TAfe Auuranee Co., [1909] 
1 Ch. 291, 297), or that the guarantee was intended to extend to future advances 
{Eaigh v. Droma (1839), 10 Ad. & El. 309, Ex. Ch.; Wood v. Benton (1831), 2 Cr. 
& J. 94 ; JtaikfB v. Todd (1838). 8 Ad. &E1. 846; Xennnway v. Treleaven (1839), 
5 M. A W. 498; Johnetone v. Nieholle (1845), 1 C. B. 251; Glmpman v. Button 
(1846), 2 0. B. 634). And see title Ovaiunteb. 

(5) TTatnv. FFarUen(1804),5Ea8t, 10; 1 Smith, L.O., 11th ed., 323, in which 
ease it was held that a promise to pay the debt of a third person must show the 
oonsideration; Saundert v. Wahgfidd {\%%^ 4 B. A Aid. 595 ; 5 B. A Aid. 559; 
Sweet V. Jjte (1841), 4 Soott (n. n.), 77. ^e price must be stated if ootually 
agreed {EUnore v. Kingitote (1826), 5 B. A 0. 683); but not if the sub is for an 
implied reasonshle price {HoadUy v. M'Laino (1834), 10 Bing. 482). 

(c) Hawee v. Armetrong (1835), T Scott, 661; see judgment of TufDAXi, O.J. 

An mdorsement on aa agre^ent between A. and B. mue as part of same 
transaction, whereby C. undertakes that A. shall uorform all the covenants in 
the uyeement) sbowl a sufficient ooneideration tor C.'e promise {CdUJum v. 
Bhowwr (1846), 3 G. B. 312). A letter from A. to B. in which A, refer* to a 
olaiqi by B. on A.’b bro^uw and undertakes to pay the amount within a eertaia 
period ^we.iK> oonsideration (Jamea v. WiUianu (1834), 5 B. A AA. 110^. An 
igreament by A. to work for B. and no other person from a certain date tow 
t^ve months, and afterwards from twdve months and to twelve months until 
A. shall give lA twelve months' notice in writing, shows no consideration on tbs 
partof B. i^hro v.ZKcsoit(1:639), 1 Per, APav. 4^). Bee also Beniham v. Cbqp^, 
[li39):i|t AW-mryep*V. Wimtu (IMI). 7 k. a W. 410. COaeeinwlmdi 
» was MM suBclently meecihat the oonsiasmtioD was the marriage of a daua^ter 
ire ComdaU v. Ea^teood A872);-l<. B. 15 £q. 121, and Laver v. Fidier (loM), 
11W. B, 246, while in v. (1865}, 43 W. B, 5», tiw 

Dontrary wu helA AsteooDaidMatien,'iMp.3B3, jNim 

(d) iWere v. AWAr (1855), 4 E. A B. 511, where dsfeBdabt'e edlioitor wrote 



PaET hi.—F oKKATtOV Of COSTERAOT. 

772. A memorandum is incomplete if it does not state the price 
of go(^s sold where such price has been agreed on («). But* where 
no price has been fixed for the goods the memorandum xnay be 
sufficient althongh the price is not mentioned, l^canse in such a 
case the law will infer that the sale is for a reasonable price (/). It 
may, however, be proved by parol evidence that the agreement was 
in fB 0 for sale at a fixed price, so as to defeat a memorandum, 
which does not mention the price (. 9 ). 

773. In the case of a guarantee the person to be guaranteed must 
be named or otherwise sufficiently described in the memorandum (h). 

774. In contracts between landlord and tenant the writing or 
writings relied upon to satisfy the statute must contain all the 
material terms of the lease (t). 

(e) Signature. 

776. It is sufficient if the memorandum bears the signature of 
the party to be charged in the action (4;), unless it is shown that he 
only intended to bo bound in the event of the other party also 
signing a memorandum, so as to malte the other party’s signature 
a condition precedent to his liability (f). 

The signature must be so placed as to show that it was intended 
to relate and refer to, and that in fact it does relate and refer to, 
every part of the instrument (m). It does not, however, signify in 
what part of the instrument the signature is to be found (n), if it 


UiBt to save his clients’ credit from destroctioa ho would undertake to settle a 
purchase within two mouths “ if that will bo satisfactory to your diouts ” ; 
Kgerton v. Mathewe ^180&), 6 East, 307 (letter afp^eing to give a certain price 
for goods held sufficient, the consideration sufficiently appearing by inferenoel. 

Goodman v. (1857), 1 11. & N. 674. A memorandum stating tno 

price '* net cash ” is not sufficient if the agroemont gave an alternative of pay¬ 
ment by bill at four months, with bank rate of interest added {Maluden v. Dubiht 
and Chmpdizod Distillery Co, (1877), 11 T. B. 0. L. 83). 

(/) Valpy V. Oibeon (1847), 4 0. B. 837. Thus an order for goods *'on 
modsrato terms” is suffident {AiJtero/t v. Jlforrin (1842), 4 Man. ft O. 460). 
This principle has no application to s. 4 of the Statute of Brands (20 Car. 2, c. 3), 
the only exception to uKuch is made by s. 3 of the Mercantilo Iaw Amendment 
Aot, 1866 (19 ft 20 Yict. a. 97). 

’ff) Aaitid V. Ltmf (1834), 10 Bing. 376. 

A) WiSiama v. Lem (1866), 1 L. T. 66. See title Quakaktee. 

(Q Snob as the parties, the bepi^ing and length of the term, the rent, and 
the snbjeot-motter of the lease. Bor fmlei porticnlan, see title LANDtoiU) and 
Tutant. 

(A) LayGtoarp r. Bryant (183^, 3 Scott, 238; Ormond (Lord) ▼. Andonon 
(1818), 2 Ball ft B. 363, at p. 370; Fetide v. Freem/vn (180^, 9 Yes. 361; Selon 
Y. lidadn (1802), 7 Yes. 266; Sgerton v. Mathem (1806), 6 East, 307; Liverpool 
Borough Bank v. Ecdu (1869), 4 H. ft: N. 130. 

(n Moore v. CampbeU (1864), 10 Exch. 323. 

(m) (Mtony. Oaton (1867), la B. 2 H. L. 127. Thus, a signatare to a letter will 
not cover a postoripi neadM ” supplement ” and written a a Mparate piece of 
tnper which was sent with the lettin bnt was not nferredip jn it (JTreMsjta v. 
dMnfnn (1877), 7 Ch. D. 60); and a name inserted in tile body oi^an instm* 
mentaaa appiioaUe to parhonlar pniposos only is not sitiBwwst (fjOiMl'iRr dfsere 
<1786), 1 Oox, Eq. Oas. 219), 



ft M. 626 ). 
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is inserted in Bach a manner as to have the effect of anthentioating. 
ttie whole of the instrument. 

776. It is not enough that tho p.arty to be charged is identified 
by the memorandum; he is required to sign it (a), but if it is signed 
it matters not for what purpose tho signature was put, if only it 
was put to attest the document as that which contains the terms o! 
the contract (&). 

777. A signature in pencil is sulficient (c), and also a signature 
by initials (d), or by means of a stamp (<r); a mark is sufficient and 


omittod {Luhb T. Stanley (1844), 6 Q. B. fi74: "Mr. Stanley eto.*'^ A memo* 
randum " I James (hx>ckford etc. ” is Boilioiently signed by Crockford 
although signed at tho end by the other party to it ana not so signed by 
Oi'ockford {Kniyhl v. Crock/tvd (1791), 1 Esp. 190). Tho name of the 
auctioneer printed on the back of particulars and oouditions^ of sale is not 
a signutiiro os agout of tho vendor for the purpose of oomploting the memo¬ 
randum {Dyaa v. Stafford{1882), 9L. B. Ir. 620, 0. A.). Thesipnng of artidos 
of ansooiation is not a signing of an agroomeut between tbe sbareboldeis and 
another person not e party to thBm{/iley v. JPon'tfve Auurance Co. (167fi), 
1 Ex. D. 20). Signing an agreemont for a lease is sufficient when it is a 
reasonable inierouco tliat tho signature is in tho capacity of tho tenant mentioned 
in tho agreement (Sldrell v. Nii'en (1889), 61 L. T. 18, G. A.; see also Caton v. 
Calm (18H7), L. B. 2 IF. L. 127). 

(a) Thyuue {Lady K.) v. Ulcngall (A'a/i) (1848), 2 H. L. Cas. 131; Selby y. 
Selby (1817), 3 ider. 2; Mariaon v. Tmwur (1811), 18 Yos. 17.‘1. Thus, a 
letter ooncludin^ your affectionate mother^’ is not signod {ibid.). An 
agi^omont containing the names of the contracting parties and at tne end 
the words "as witness our hands,” which is not signed, is not a sufficient 
momorardum {Hubert v. Trelierne (1842), 4 Scott (x. u.), 48^; and altoriug 
a draft is not signing it {llawMna v. Hohnea (1721), 1 r. Wms. 770). 
The mere fact that a memorandum signed by the plaintiff contains at its 
head tho name and address of the defendant does not oonslitnto a signature 
by the dofen^nt {HucMcaby v. Hook (1900), 82 L. T. 117). But whore 
a person wishing to soli sends to a person desiring to buy a document con¬ 
taining the name of the former person, though it may be in print, yet in such 
a way as to show that tho sender recognised it to bo his own name, and 
containing tbe terms of a contract, is a sufficient memorandum to charge the 
sender {Tourret v. Cri^pa (1879), 27 W. B. 706, per UaIiI,, V.-O.). Thus a 
letter not signed, containing an offer of a lease, with the words " From Bichoid 

L. Ch'ipps," with his address printed at the head, is sufficiently signed by Cripps 
(ibid .): or if the defendant fills in the name of tbe plaintiff as buyer on a 
printed paper in which tho defendant’s name is prinM as seller there is a 
sufficient memorandum signed by the defendant {Behneidor v. Kcrrie (1614), 2 

M. & S. 286). A momoroudum " John BleaUey agrees with J. B. Bridges to 
take tlio property etc.,” drawn up by J. B. Bridges, is sufficiently signed by him 
{Jilcakleyy. Smith (1840), 116im. 180); and an entry "Sold John Dodgwn etc.,” 
made by Bodgson, the defendant, signed by tbe agent of the plaintiff and 
intendoa by both parties to be a memorandum of the contraot, is sufficiently 
signod by ^ defendant (Johnaon v. Dodgaoa (1837), 2 M. & W. 633). Or, 
agaib, if an agent of the, defendant prepares a document oontaining his name^ 
and lays it bwore tho pHaiutiff fur sunetnre, that ia a sufficient signing by the 
defendant {Evana t. Noare, ^892] 1 Q. B. 39^. _ A ffignature by an auctioneer 
on bohalf of an imdisdoara proprietor is samdent {Beer t. Lmdon and Parie 
Betel Co. (1873). L. B. 20 Eq. 412). 

(3) Jmu V. Vietoria Graving Dock Cb. 0877), 2 Q. B. D. 314,0. A. (resdlntion in 
minute book of eompsiwh per Lush, J., at_p. 324; IFe^fard v. Betady (1747), 
3 Atk: 303 ; Oatea r.IvSmhick (1804), 9 Yoa. 234. 

(e) Lueaa y. Jamea (1849h T Hare, 410, at p. 419. 

iiQ ChiiAeater y. Cm ^3 (1886), 14 L. 1.438 ; 7n Bktaiit (1880). 6 P. D, 116 
(where a ngnatoTB by iTntiale was dodded to be saffident under the Wills Asti). 

(e) Barnett y. BrumjM (1367), 97 L. S. io, P.) 36. 
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it is not necessary to prove that the person making the mark could 
not write his name at the time (/); and a printed heading 
of the name of a party is a sufficient signature by him if the 
document is written by his hand ig). 

The signature of instructions for a telegram is sufficient (A), and 
a telegram itself may afford a sufficient signature, as the telegraph 
clerk may have the power delegated to him to sign (i). 

778. The memorandum is sufficient if signed by a person law¬ 
fully authorised by the party to be charged 

A memorandum made and signed by a person who is agent of 
both parties is sufficient to bind both (k), as, for example, a signed 
entry in a broker’s book is a sufficient memorandum to bind both 
parties (Z), and the validity of the contract evidenced thereby is not 
affected by a variance in the bought and sold notes (m). Whore 
there is no signed entry in the broker’s book, signed bought and 
sold notes will constitute a memorandum if they substantially 
agree (n); but if they differ in a material respect there is no 
sufficient memorandum (o). • 


(/) £aker r. Dtnitig (1838), 3 Ad. & Bl. (M. 

{g) Schneider r. Nttrria (1814), 2 M. & 8. 280 (bill of parcels in which the 
name of the sollor was printed and the name of the buyer written by the seller 
held Bufliciont to charge the seller); Tourret ▼. Grippe (1879), 48 L. J. (OH.) 
dC7; S. C. 27 W. B. 700, see note (a), p. 376, ante (moinorandum with pnnted 
heodina; “Brom R. L. Cripps”). 

(A) Qodunn t. Fraitde (1870), h, K. 3 (). P. 293. 

m McBlain v. Crtm (1871), 25 L, T. 804. If a person, being unable to write, 
holds the top of tho pen wnilo his daughter signs his natno, it is sufficient 
{Uelaliaw v. Langley (1841),_11 L. J. (oh). 17). 

( 7 ^ Thus, an auctioneer is the agent of both buyer and seller, and a momo- 
raniiiun by him is sufficient {Simon v. Melivier w Motivoa (1760), 1 Wm. BL 
699; Uerr v. London and Parte Hofei Go. (1875), 20 E. 412); the auctioneers 
ageoqr exists only at tlio time of tho sale {Mem v. Carr (1836), 1 Jl. & N. 
484). The authority to the auctioneer as regards tho buyer is given by 
the buyer bidding [White v. Proctor (1811), 4 Taunt. 207 : Ctdee v. Treeothick 
(1804), 9 Yes. 234; limmereon v. H^U 2 Taunt. 38). Ajid the initials 

of the buyer’s agent written by the auctioneer in the catalogue, coupled with 
a letter from the buyer recognising and approving the purchase, is a sufficient 
memorandum {PhiUimore v. Harry (1808), 1 Camp. 313). The entry must refer 
to tho conditions of sale (if any) {Siehton v. Whatmtire (1878), 8 Ch. D. 467). But 
an auctioneer has no authority from the purchaser to sign n oontmot of a 
ffiffeient date from that of the sale (Van Pra^h v. JSveridge, [1903) 1 Ch. 434, 
C. A.). A letter written by an agent within the scope of bis autliority 
recognising and insisting on tue terms contained in an unsigned contract is a 
sufficient memorandum (i/oA» Orijitha Oyde Oorjioration, Ltd. v. Humier <8 Go., 
Ltd., [18091 2 Q. B. 414, C. A.; reversira on another point in H. L., [1902] 
W. N. 9). 

Heyman v. Neale (1809), 2 Camp. 337; Thempton v. Gardiner (1876), 1 
Q.P. D. 777; Sievewrightv, Archibald (1851), 17 Q. B. 103. In a sale of goods 
a hrolEer is oonsidored the agent of both pomes for the panose of siting the 
' bought and sold notes, though primarily employed by the seller {Huelher r. 
Cammeyer (1794), 1 Esp. 103). It is a question of custoia whether the broker’s 
book oan he produced to contradict the bought note {Hama v. Feratar (1834), 1 
Mood, ft B> 368). 

(i) See note (W, eupra, 

(m) Sietmorightv. Archibald, aupra: Oootn y,, A/Mo (1826), 6 B. ft 0. 117; 
Kempaon ▼. Boyla (1863), 3 IL ft 0. 763; T^apnend v. DraJt^ard (1843), 1 
jOpr. ft Kir. 20. 

in) Thaamaon v. Oardimr, avpra; Biamarigid v. Arehihdld, aupra. 

(o) <7raM T» Hatcher (1828), 6 B. ft 0. 438; Gre^on r. Htek (1843), 4 Q. B. 
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A letter from one party to the ^ent of the other party mpy 
bind the former, and parol evidence is admissible to show that the 
agent was not the principal in the transaction, and also to show 
who was the principal (p), 

779. It may be proved by parol evidence that a person who signs 
a memorandum is an agent for a third party (jn) in order to charge 
such third party but not to discharge the parly who signed. But 
the agent in order to bind his principal must be expressly or 
impliedly authorised to make the memorandum (r). An agent who 
is authorised to enter into a contract has implied authority to 
sign a memorandum thereof (s). But not a bouse or estate agent 
who is merely employed to find a purchaser or tenant (t). The 
authority of an agent to sign a memorandum may bo revoked at 
any time before it has been executed, even after the terms of the 
contract have been agreed upon (tt). 


737 ; Cowiev. Rem/nj (1846), 6 Moo. P. 0. 0. 232; Sitvtwrujhi t. Arehihnld 
(1851), 17 Q. B. 1U3; Fiaenaen v. Levy (18Q3), 11 W. B. 259 ; and soo Thorntm. 
Y. Meux (1827), Mood. & M. 43. 

(l>) Bateman y. Vhillijta (1812), 15 East, 272. ^ A dofoiidaut vlio lins signed 
bis own name to an agiooment on tbo faco of wbiob be appears to be personally 
a contraetirig pai'ty cannot avoid bis personal liability by proving that be signed 
as agent for a tbira party and that the plaiutill wa.s aware of that fact at the 
time the agroemont was made and signed [lHygina v. Betiior (18‘11), 8 M. & W. 
834). 

M irifson V. Hart (1817), 7 Tiiuut. 295. 

(r) Tbo signatiu-o by tlio chairman or manager of a company to the minute 
book may be sufficient to bind the company {Jvnea v. Ptdorta Dock Co. (1677), 
2 Cl. B. D. 314). A letter from the defendant’s solicitois to tbo plaintiffs 
solicitor stating that the defendant had informed them that be hod anaiiged with 
the plainUlI lor tlie sale of a property at a certain price, and sending draft 
contnet for perusal and approval, was bold not a memorandum, it not having 
boon proved that the solicitors wero duly authorised to make sucli a memorandum 
(fWtlA V. Webater (1876), 3 Gh. 1). 49, (3. A.; Donniaon v. Vettple'a Cuf^Co, (1881), 
45 L. T. 187). But, of course, a contract may be signed by solicitors duly 
authorised {JtUiffe v. lUimhery (1670), 18 W. R. 784). See also Bowen v. 
D'OrlSema (Dtu) (1900), 10 T. L. B. 226, C. A. (solicitors employed to settle 
contract anil have it stumped, have no implied authority to sign for the purposes 
of the statute). See 1 Smith, L. C., 11th ed., 334—335). Whore a buyer of 
goods at a sale by auction had previously agreed with the eoller that bo 
should bo entitled to set oil the prico of any goods he might buy against a 
debt due to him from the seller, it was hold that the auctioneer had no Autho¬ 
rity to sign a momoranduin on behalf ot the buyer providiag for payment in 
caw {Bartlett v. Purnell (1636), 4 Ad. & BI. 702). See also John Orijfilha Vydo 
Corporation, Ltd. v. Hwndter Jt Co'.f Ltd., [1899] 2 Q. B. 414, 0. A., as renortod 
at 61 L. T. 310; this cose was revened in i£. L., but on ouotlier point, [19021 
W. N. 0. 

(«) Jioaefibatim v. Btlaon, [1900] 2 Cb. 267; BttrrtJl v. Emna (1862), 1 H. & 0. 
174, Ex. Ch. Where the plaintiffa traveller, on taking un order from the defen- 
dant, wrote down in his presence the defendont’a name and the description si^i 

_ • .. _e4i_ - . ___a. _ _ - - ® _ A t_ _ t_ _ ji __ Sax*— _ 


sijrnatore by an agent within tbo statute {Murphy v. Boeae (1875), L. XL 10 Exch. 

(Q Tafe o/ Neuth Colliery Co. y. JPumeaa (1876), 45 L. J. (cuA 276 ; CStadbum 
Y. ilfo(|f)«ll'M2)<61.C..J(.J^,) 674; Samner v. Sharp (1874), tt. B. 10 106. 

Gompare Ataenhuum r. B«piR, auvra. 

(h) Farmer v. BoAtneon (1805), 2 Camp. 338, n. (broker); WarwiA v. Shide 
(1811), 3 Camp. 127. Queen, however, whether a mdder at a sale by anothm 
can revoke the auctioneer's authority to sign for faito after the lot has b^- 
knoeiked down to him {BM r. BdUa, [1897] 1 Ch. 66S). 
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The signalare of an agenfc may bind his principal though the 
agent signs only in the character of witness (»> 

780. The agent must be a third person: a memorandum cannot 
be signed by one of the parties to the contract as agent for the 
other so as to satisfy the requirements of the statute (io). 

78^ An agent cannot without the consent of his principal 
delegate his authority to sign a memorandum (a;), but if it is signed 
b^ the delegate in the presence of the principal and without objec¬ 
tion by him, that is, as a general rule, suldcient evidence of his 
consent (y). 

782. Since an agent may be lawfully authorised by parol to 
sign an agreement for the purchase or sale of land on behalf of the 
party to be charged (a), it follows that, where an agent for the 
purchaser appointed by parol purchases in his own name, parol 
evidence may be given to show that the real purchaser was not the 
person named in the contract, and the contract may be enforced by 
the principal against both the agent so appointed and the vendor {b ); 
nor can parol evidence be resisted on the ground that creations of 
trusts in land must be proved by writing (c), because it would be 
inequitable in such a case for the agent to set up the statute (d). 

a 

(3) Part Performance. 

783. The fact that a contract has been partly performed does 
not at law affect the right of the defendant in an action on the 
contract to set up that there is no memorandum in writing signed 


(v) Wallace v. Roe, [1903] 1 T. B. 32. 

(w) Wright V. Dannah (1809), 2 Camp. 203; Sharman v. Brandt (1871), 
L. B. 6 Q. B. 720, Ex. Ch. Thus an anctioueor cannot sue on a momorandum 
aigned by himself {FariAroiker t. Simmune (1822), S B. db Aid. 333). But he 
can eue on a memorandum made by his clerk if the purchaser assent to 
the clerk making the momorandum {Bird y. Boulter (1833), 4 B. A Ad. 443). 
Where tho agent of the plaintiff, but not of the defendant, at the request of the 
defendant vrote a note of the contract in the defendant's book, whicn the agent 
signed with his own name, it was held there was no memorandum (Oraham v. 
Jamtm (1839), 6 Bing. (if. O.) 803). See also Beer r, London and Pari* HtdA 
Co. (1873), L. B. 20 £q. 412, at p. 416; Mem v. Carr (1880), 1 H. ft N. 484. 

(x) Bemtrion r. BamewaR (1827), 1 T. ft J. 387; IHan v. Sutton (1817), 3 
hter. 237. Thus, a siguatnre by au auctioneer’s derk will not bind the vendor 
(Bdl V. Ball*, [1897] 1 Ch. 663; Ooaldl y. Archer (1836), 2 Ad. ft El. 600), 
unless he assents to the clerk so signing {Coke v. Treecfthiek (1804), 9 Yes. 
234; see also Dffoa y. ^afford (1881), 7 L. Ir. 690). It is a suffloient signa- 
ture if tho purch^r frives in hu name and address to the auotioneer's derk and 
stands by while the clerk fills in his name and address in the memorandum as 
follows: “I A. B. of etc.,” the memorandnm not being otherwise signed W 
ihe defendant(JSVnu r. Zandray, [189^ 2 di. 318). And a memorand'am made 
withent authority may be la^ra {Mmean r. Dunn (1828)t 4 Bing. 722), end 
oQdi ratification may be verbal or by conduct {Boame* "V, Bpencer (16^), 1 
Dow. ft By. (R. B.) 32). 

. («) Bird r. BoulUr (1833), 4 B. ft Ad. 443; Bime v. LandrtUf, emra. 

^) Statute of Traads(89 Car. 2, e. 3), s. 4; this seotiouJttqsi beai^guMiied 
ffom s. 1, which rOqmies on agent tor the puipop|KiNa^ am m to be 
'impmnted by writing. > 

(b) Cane T. AfoctouM (1877), 46 L. J. (OH.) Meard v. PSler (1869), 4 Oh. 

. M ^tate of Frauds (29 'Chr. 2, e. 8), i t. 

(d) BoehtfoumM T. BOMtawf, [1897] 1 Ch. 196, 0. A.; Heordy.PQIeihtufira, 
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by him, as required by the Statute of Frauds (e). But in equity, in 
certain cases, a defendant \nll not be ^rmitted to set up the 
statute after a part performance by the plaintii!’. 

Whether the equitable doctrine of part performance of a parol 
agreement, which enables proof of it to be given notwithstanding 
the provisions of the statute, is confined to contracts for the 
sale or purchase of land, or for the acquisition of an interest in 
land, or applies to all cases in which a court of equity would 
entertain a suit for specific performance if the alleged contract had 
been in writing, is a question with regard to which there is a 
conflict of authority (/). On principle, there seems to be no 
reason why it should be confined to contracts relating to land. The 
most obvious caso of part performance is where the defendant is in 
poBsessiou of land of the plaintiff under the parol agreement; and 
the reason for the rule by which he is precluded from taking 
advontogo of the want of writing is that where the defendant has 
stood by and allowed the plaintiff to fulfil his part of the contract, 
it would be fraudulent to set up (he statute. But this reason 
equally applies wherever the defendant has obtained and is in 
possession of some substantial advantage under a parol agree¬ 
ment which, if in writing, would be such as the court would 
direct to bo specifically performed. It is clear that the doctrine 
is confined to contracts falling within the jurisdiction to decree 
specific performance and has no application to contracts of service 
extending over a period of more than a year (^}, or to contracts of 
guarantee (k). 

784. The part performance, in order to take the case out of the 
operation of the statute, must be by the person seeking to enforco 
the parol agreement (i)> 

785. The doctrine of part performance has been applied in many 
cases of parol agreements to settle land made upon consideration 


(«) See Boifdell r. Drummond (ISOO), 11 Eitet, 142. 

(/) In McManna y. CcioAm (1887), 36 Ch. D. 081, where it wae held that the 
dootnne applied to a parol agreement for the acquisition by each party of an 
easement over tiie other's land, EAt, J., at p. 697, express^ the^ ojtimoii that 
the principle was not confined to contnicte relating to land; and in Onmley y. 
O'Sullivan, riOOOj 2 I. B. 478, the principle was applied in tho case ot an 
agreement for a partnership for a tonn of years. See the obseryatioiie of Lord 
CtotTKirnAM in Sommtraley y. De JNHllBii), 12 01. & Fin. 46,64, n.; see also 
Laaaerusa y. Tirmry (1849), 1 Mac. & GF. 651, at p. 672. In the earlier case of 
Britain^, Xtoaaiter (1879), 11 Q. B. D. 123, 0. A., the Coui’t of Appeal (Bbbtt, 
OeTTOW, and Tussiosii, L.JJ.) nnanimond.y expreased the (mmion uiat the 
doctrine is confined to oontmeta for the sale of interests in land, and this yiew 
is te some extent supported by tho judmnents ai the Lords in Maddiaon y. 
Aldarimt (1883), 8 App. Oas. 467, though Lord SmTOBiiB, at p. 474, pointed oat 
that that view seemed to differ from the opinion of Lord OoTixinzAH in 
ffammeraleg y. De Bial, mtpra. 

{g) Britain y. Boaa^, aupra ; Maddiaon y. Alderaon, aupra. And see title 
Bpsomo Pebvoricakob. 

(A) T, Wtntitr* (1804), 6 East, 10. With regard to oontraote for the sale 

of goods, the acts of port pmoimance which do away with the neoessi^fot 
writing are specified ttj the statute (Sale of Goods Act, 1893 (66 ft 67 riot. 
0. 71), 8. 4). See title Salb ov Goods. 

(»*) CAtton y. Caton (1666), 1 Ch. App. 137, per Loid OuAHWOKCH, L.O., at 
p. 148, oonsideted in DiekbMon y. Borrow, [11^] 2 Oh. 839. 
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of marriage (j), and although marriage itself is not considered a Swt.8. 
sufficient act of part porformance to prevent the statutory defence Fotmofttie 
from being set up (ft), other acts of part performance, such as giving Contnwt 
up posseesion in execution of the agreement, will be sufficient (J), 

786. The doctrine of part performance, as we have seen, is^based Bwia of 
on the theory that it would be fraudulent in the cases to which it doctrine, 
applies to set up the statute, and it is a general principle of equity 

not to permit the Statute of Frauds to be used by a defendant to 
cover a fraudulent act where he is in the position of a trustee or 
juasi-trufilee towards the plaintiff ( 1 ). 

(4) Szect^ed ConiraeU. 

787. A contract, though executed on the part of the plaintiff. Within (he 
but unexecuted on the part of the defendant, is still to be ■•*‘“*®* 
considered as a contract within the Statute of Frauds, and the 
defendant is not precluded by the fact of execution by the plaintiff 

from setting up the want of writing in any action on the express 
contract (m). 

But if the contract has been executed by the plaintiff, and any¬ 
thing has been done by the defendant upon the doing of which the 
law would imply a promise to pay, the plaintiff can recover on such 
implied promise notwithstanding the statute (n). , 

Thus, vhore goods are sold and delivered to the defendant, or guantun 
work is done at the request of the defendant and of which he has mentU. 
had the boucfifc, the plaintiff can recover on a quantum mendtf 
notwithstanding that the respective contracts were within the 
statute (o). 

788. But, though a i)Iainliff may recover on a quantum meruit Serrioes 
for services actually rendered under an unenforceable contract, he rendered 

(j) Surcorne y. JHnniger (1853), 3 Do G. M. & G. 571, 0. A.; Thonwon y. 

Thon%ann (1840), 12 Cl. &Fin. 61, n.; end see Ungley y. Unylty (1877), 5 Oh. D. 

887,0. A.: Stuirmnn y. Sharman (1602), 67 L. T. 634, 0. A.; Johruiom r. Afappin 
(1891), G4 L. T. 48. See for forthor details, title SE'nxBUXNTS. As to what 
conetitulcs part performance in (he case of contracts for the sale or purchasu of 
laud, or for the acquisition of an interest ia land, see titles Saxji of Land ; 

IjAKPIiORD AKl) TjWANT. 

(ft) Caton V. Catvn (1866), 1 Oh. App. 137; Latunce y. Tiemry (1849X I 
Mao. A G- 551; Tkynm {Lady E.) v. QUngcdl {Earl) (1848), 2 H. L. Coa 131. 

(A Maxwell {Sir Q.) v. Mountwuta {Lady) (1710), Preo. Ch. 526; Woodi r. 

MidgUg (1854), 5 Do G. M. AG. 41, 0. A.; Linedn y. Wright (1859), 4De 
G. A J. 16, 0. A.: llaigk y. Kayt (1872), 7 Ob. App. 460 (in which case it wae 
held that the defendant was a trustee for the plaintill); Be Marlborough {Dttke^, 

Davie y. WhiUheiad, [1894^ 2 Oh. 133 (a siioilar case to Haigh y. Kaye, supra, in 
which Stibliho, J.; declmed to follow Leman y. WhiUey (1828), 4 Buss. 423, 
which appears to limit the principle); JSoehe/oueauld y. Bouetead, [1897] 1 Oh. 

196, 0. A.; laaaa v. Evans, [1899] W. N. 261; Caddick y. Skiimore (1857), 2 
De G. A J. 52; and see title MisRETBESBirrAnoN anu FftAim. 

(m) CbeUnff y. Ward (1845), 1 0. 2). 858, per Tiin>AZi, G.J.) at p. 888; Kelly 
y. mieter (1852), 12 0. B. 283; Sanderson y. Grave* (1875), L. B. 10 Esob. 234; 

I^yddl y. Drummond (1809), 11 East, 142. 

m) Sanderson y. Oraves, supra. See judgment of Bsiacwsu:,) A, at p. 238 i 
Aomunt stated (JTnotvIa v. Miehd (iMl), 13 East,.248^” Daycpcw r. jPkkles 
(1863), 33 L. J. (a. ».) 48). 

W Manor r. Bayns (1825). 8 ffing. 286; v. Owurfnp (1867), 1 I. B. 

0. U 434 ; Bearisbnok v. iWfttnMn 7l889)> 17 W. B, 407; Knowlman y. Bluett 
(1874kL.B.9Exah.3(n,llz«0h.; Arndmcnr. Oravst, supra; Fidbroder. Laws 
(1876), 1 Q. B> D. 284. 
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Contract. 


Snra. 8. 
Fonn of the 
Contraot 


Money 

received. 


Money pnid. 


Account 

staled. 


Accord and 
satisfaction. 


Entire and 

divisible 

contracts. 


cannot set np an implied contract attended ^ith the eame eon* 
aequences as the original eontract, so as to escape the effect of the 
statnto, or rely on the acts done nnder the unenforceable contract 
as evidence of an implied contract of service to be determined only 
by reasonable notice (p). 

Money received by the defendant on behalf of the plaintiff can be 
recoverra by the latter os money received to bis use, notwithstanding 
that the contract between the plaintiff and defendant is within the 
Statute of Frauds (q). 

769. Where money has been expended by the plaintiff under a 
contract which cannot be enforced owing to the Statute of Frauds, 
the statute does not preclude him from recovering the amount in 
an action for money paid at the defendant’s request (r). But money 
paid under such a contract cannot be recovered back as upon a 
failure of consideration («). 

790. If the contract has been executed by the plaintiff and the 
defendant admits that he owes the money under it, the plaintiff can 
recover on a claim upon an account stated (f). 

791. The fact that an agreement which could not have been 
enforced owing to the Statute of Frauds has been performed by 
the defendant, and that such performance has been accepted by the 
plaintiff in satisfaction of a debt or other obligation, may bo pleaded 
by the defendant as an answer to the plaintiff's claim in an action 
to enforce snch debt or obligation (a). 

(6) Coniraett partly within the Stattite of Frauds. 

792. Where a promise is entire, and is partly within and partly 
not within the statute, the whole contract is unenforceable unless 
the requirements of tlie statute are complied with (/;); but if the 

(p) Therefore, where a Verbal contract of service for a j'ear has boon mode 
commencing from a future date, a new contract of service will not be implied 
from the fa^ that the plaintiff has entered into the service so as to entitle him 
to damages for wrongful dismissal, the former contract, although unenforceable, 
being still in existence {Britain v. Itneeiter (1879), 11 Q. B. D. 123, 0. A.}. 

(q) QriMih ▼. Young (1810), 12 ilast, 013. See p. 473, ftoet; Oreen r. 
Saddington (1857), 7 E. ft B. 003. 

(r) Knmolman v. Bludt (1874), L. B. 9 Exeb. 307, Ex. Ch. See QoeheU v. ArtJusr 
(1830), 2 Ad. ft El. 000. A plaintiff, who pays money to a third person nnder a 
guarantee unenforceable on account of the Statute of Frauds can recover it 
hrom the defendant os money paid at his request {Alexander v. Vane (1836), 
1 M. ft W. 011). Se»p. 460, pitet. 

(e) ffweet r. tee (1841), 3 Man. ft O. 452 ; Thomas ▼. Brown (1876), 1 Q. B. D. 
711. 

(ff Cwdting v. Ford (1640), 1 C. B. 858; Stago v. Z>Mn« (1828), 4 Bing. 409; 
aee Teal v. AdW (1820), 2 BrwL ft Bing. 09. See p. 489, 

(a) Lavery v. inarfm (18601, 6 H. ft M. 239. 

(0) Thomae v. Willuims (1830), 10 B. ft 0.664, where the plaintiff, a landlord, 
wont on the day of the sals l^the defendant, an auctioneer, to distrain for rent, 
the defendant promuiedi if he would riot distrain, to pay the rent due and the 
^^nt for the &estqnSxtidi, 6^ it was held that the whole contract was ttnealoiroa. 
beorase the contract to nay the future rent waa within the atatuto; 
Mechelen v. WaBaee (1^7), 7 Ad. ft EL 40; Barman v. Meeve (1856), 18 0. B. 
087 ; FatM&on v. Ameoeh(l846). 3 a B..7i66; FWtoe«<A,,(ffhrf) v. TAomacJlSSS), 
1 (>. ft hL 89; Crater v. BmuU (1707)» 7 Term Bep. 901; 8ave^ v. CmHAag 
11867), 1 1. B. 0. L. 434. 
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promise is divisible, so £hat in effect there are two disUnet agree* 
ments, one of which is and the other is not Within the statate, the 
portion of the promise which is not within the statnte may be 
enforced though there is no evidence in writing (c). So where 
there is a verbal collateral agreement not contracting Uie terms 
of a written agreement the fact that the written agreement is 
within the statute does not prevent the collateral agreement from 
Itoing enforced without writtw evidence (d). 

Sect. 4. — Consideration, 

793. Valuable consideration is always essential to the validity 
of a simple contract, and any promise, whether verbal or written, 
which is not under seal ana is made without such consideration 
amounts merely to nudum pactum, ex quo non oritur actio (e). In 
the case of a contract which is divisible into two parts, for only one 
of which there is valuable consideration, that part only can be 
enforced (/). 

794. Valuable consideration has been defined as some right, 
interest, profit, or benefit accruing to the one party, or some for¬ 
bearance, detriment, loss, or responsibility given, suffered, or under¬ 
taken by the other at his request (g). It is not necessary .that the 
promisor should benefit by the consideration. It is suihcient if the 
promisee does some act from which a third person benefits, and 
which he would not have done but for the promise (/t). 


(c) Mayjitld t. Wuddeg (1824), 3 B. & 0. 337; JFood v. Benton (1831), 2 
Cr« & J. ^1. 

(d) Ershint v. Adeam (1873), 8 Ch. App. 736,; Jh LattedU v. Quiidford, [19011 
2 K. B. 213, 0. A.; AngeU v. DvJto (1875), L. B. 10 Q. B. 174; Bodtm r. 
Boston, [1004] 1 K. B. 124, 0. A. 

Jiann v. Ilnghea (1778), 7 Term Bop. 360, note (a), H. L., ovemilmg PiUant 



^ _ _ paymeat _ _ ____ 

Ilaigh V. Brooks (1839)^ 10 Ad. & £1. 300, Ex, Ch. (guoxantee for put debC). 
An apparent exception to the rule that a simple contract is not binding without 
valu^le considemtion is to be found in the case of the acceptance of a bill of 
exchange wlJoh is drawn in favour of a third mrson. In that case the acceptor 
becomes liable to the tbiitl person, provided ne is a holder for value, and to 
any other person becoming a holder for value, although the acceptor did n^ 
receive any considoratiou for hie acceptance. A person who simu a bill of 
exchange without consideration is, however, only liable to holders wr value, and 
not to we person for whose accommodation he signed, so that it is not really an 
exception to the ruleu In the case of bills of exchange and promissory notes 
valuable consideration is presumed until the contrary is proved. See title BlLU 
or Exouaxgb, Fuoiubsout Notes, ano Neqotiaeie Instbuiibiits, Ydl. n., 
p. 461. 

(/) Wood V. Benton (1831), 2 Or. £ J. 94. 

(g) Currie v. Miea (1873), L. B. 10 Bxoh. 133, Ex. Ch.» at p. 162 ; Fleming v. 
Sank o/ New Zealand, [19)0] A 0. 377, P. 0., at p. 3M. And see Ed^wart 
Highway Board v. Harrow iKffrtet Chu Co. (1874), 44X. 3. (4. E.) 1; WiUmmtoa 
V. (Xemante (1809), 1 Taunt. 323. It the consideratioo i« Ule;m or iinmorsl, 
the contract is void; su ShoeheU v. Hosier (1836), (£^(0134$ sad 

^\h) 's^iy T. Croft (1812), 4 Taunt. 611 (amcMpihbl by A. with B. far oonsidara. 
thm that 0., who wunot interested, woulA-|eta W a party); AVeuttn r. Prest 
(1831), 6 liiigeb- 720 (withdrawal oi ptofoedinae iMdnst A w oonsideration of B. 
mmi^ to pay A's debt); Hedgk T. ifreob (1839), 10 Ad. £ EL 300, 
Ex. Ch. (gustantM). 
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pastum. 
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8«0t.4. 

Coiui4era>« 

tlon. 

Mu«t more 

front 

promisee. 

Bzeouted or 
ezccutorj. 


Adequacy. 


795. The coneideration must move from the promisee, that is to 
say, it must be his act, forbearance, or promise, as the case may he, 
and it must be given by him as an equivalent for the promise mad« 
by the other party to the contract (i). 

796. Consideration is said to be executed when it consists in 
some act or forbearance on the part of the promisee completed at 
the time when the promise is made; when it consists in a promise 
on his part to do or forbear from doing some act in the future, it is 
called executory. 

797. An act or forbearance which constitutes the consideration 
for a promise must be of some value in the eye of the law, but 
need not be an adequate return for the promise (k). The court 
will not inquire into the adequacy of the consideration, but will 
leave the parties to mahe the bargain for themselves (0* This rule, 
generally speaking, applies in equity as well as at law(Q. A 


(t) Thomas y. Thomas (1842), 2 Q. B. 851 ; boq also Eeans v. TTmptr (1875), 
1 Q, B. D. 45, 0. A.; Dashwood t. Jem^,(1879), 12 Ch. D. 776 (followed in 
Ashmll and Eesbit, Ltd. y. Stanton (1900), 10 T. L. li. 399); Watt v. (Jallard 
(1908), Timea, November 27 ; Osborne v. liogers (1667), 1 Wins. Saund. 264; Price 
V. Easton (1833), 4 B. & Ad. 4.33; Barry v. Harry (1891), 28 L. B. Ir. 45; and 
SCO McOruther v. Pitcher, [1904] 2 Gh. 306, C. A., at p. 308; Tipyer v. Bicknell 
(1837), 3 Biiif^. (n. 0.) 710, and Webb v. Ehodea (1837), 3 Bing. (k. o.) 732. Where 
the onnaidoi'atinn moves from two persons ft is not necessary tliat both should be 
joined 08 plaintiffs in an action brought to •uiforcea promise made to one of them 
\jmea v. Itabinaon (1847), 1 ISzoh. 454). For certain exceptional cases in which 
a person who is not a party to the oonsidoration can sue on the conh-act, see 
p. 342, ante. 

(k) T/itmaa y. Thomas, sujira. The following cases may bo referred to by way 
of illustration:—In Uaiubridge y. Finnatone (1838), 8 Ad. & El. 743, poimission 
giveu by the plaintiff to tho defendant at his request to weigh two boilera belonging 
to the plaintiff was held to constitute yaluablo consideration for the doxen- 
dant’s promise to return the boilers in as eiml condition as they wore in at the 
tiinewnon the permission was given. In Ilaigh v. Brooks {lS‘d9), lOAd. & El. 309, 
Ex. Ch., the consideration for the defendant's promise consisted in the pliiintiffs 
mviug Tu> a guarantee which was held by them.^ The defendant was held not to 
be jostinod in breaking his promise by discovering sulisoquently that the docu- 
ineut did not possess toe value which ho supposed at tho time when his promise 
was given. In Smith v. Smith (1863), 13 0. B. (ir. 8.) 418, a promise by the 
plaintiff to give up possession of a will under which sue was a beneficiaTy was 
held auflloient consiaeration for a promissory note giveu by the defendant to 
secure payment of her legacy, although tho validity of the will was questioned 
and an arrangement was subsequently mado between all parties interested on 
the basis that the will was invalid lu Begbie v. Phosphate Sewage Oo. (1875), 
L. B. 10 (X- B. 401; affirmed (1876) TQ. B. D. C79,0. A., the plaintiff agreed to pur- 
ohoso the exclusive right of using the defeiidnuto' patent in Berlin, knowing that 
no auch right existed,, but iuteu^g to obtain nn ostensible grant with a view to 
the formation of a company. It was held that, as he in fact got that for 
whidi he was willing to part with his money, there was no fsiluie of conddexa- 
tioxu In Pavy y. Smith {1901), 17 T. L. B. 471, it was held that where a promise 
was made in-obnsideration of the plaintiff " teyealing " particnlars of a sum of 
money to which the defendant was entitled, the word reyealing ’* imported a 
disclosure of something not ali-eady known to the defendant, and that, the 
plaintiff not having given any infoimation of which the defendant was not 
previonsly aware, the consideration wholly foiled. A promise to pay a gambling 
debt is vim for want of oanaideratlon; but an agreement on the psrt of the 
creditor to forbear from poiiting the debtor as a defaulter is sufficient considera¬ 
tion for a fresh promise to pay the amount of the debt {Syama y. Stuart King, 

K 2 E. B. C96, 0. A ; and see BtM y. FelverUm and other c a s e s, cited m 
tOB on pp. 398 at aeq-, post). 

{t) Ilaigh y. Brooks (1839), 10 Ad. A El. 809, Ex. Ch.; Kaama y. Jhiretl (1848), 
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merely nominal consideration does not, however, prevent a contract amt. 4. 
or settlement from being regarded as voluntary so far as tiiird GonsUcra* 
persons are concerned (m). Oob. 

798. A promise to do an act which is obviously impossiblo, or impontbui^. 
which has no legal effect, is no consideration (n); nor is a promise 
whio}i does not involve any legal obligation (o), nor a promise to 
perform, or the actual performance of something which the promisee 
is legally bound to perform independently of his promise (p), or is 
already under a legal obligation to the promisor to ^rform (g). 

The fact, however, that the promisee is already under a legal Existfag 
liability to some third person to perform the act does not prevent obUgKU<». 
his promise to perform it at the request of the promisor from 
constituting a valid consideration (r). An existing debt forms a 
sufficient consideration for a negotiable security given by the debtor 



m 


CoMTRAcnr. 


SiOT, 4. to the creditor on account of the dolt, even if the security ie payable 
Consldera* on demand (<). 
tlon. 

H«nii 799. Blit a mere motive, such as the moral obligation to repay a 

obligation. benefit already received (t), or to make provision for a mishfeea 

seduced by the promisor on an agreement to sever the connection 
and live apart (a), or the desire of an executor to carry out the 
wishes of his testator (t), is not valuable consideration; nor is 
natural love and affection arising from blood relationship between 
the parties (v). 

Forbearance 800. Forbearance to sue, even though no definite time is 
*“*■ allowed, is valuable consideration for a promise, provided that the 
promisee has reasonable ground for believing that he has a good 
cause of action (tr)* If> however, it does not appear that there 
was any right which could be enforced either at law or in equity, 
a mere forbearance to sue does not of itself constitute a valuable 
consideration (x). 

Forbearance to sue a third person *at the request of the promisor 
is a Bufilcient consideration for his promise Q/). 


(a) Currie v. if tea (lS7fi), L. R. 10 Ex^h. 163, Ex. Oh.; alQnncd on onothor 
grouiul aub nom. iliaa v. Currie (1876), I A .>p. Cas. 554; ShM Vf'A^tirlamb (1883), 
5.3 L. J. (q. d.) 47,0. A. In micli a coso tbo negotiable eccurity ia oqnivalont to 
n conditional payment of tho debt; aco p. 447, noat. Whore ipods have boon paid 
for by a negotiable iuRtinimout which ia atill running, tnoi-o is valuable con¬ 
sideration for a Bubaequont ngreomeut that the negotiable instrumont shall be 
paid out of moneys arising from the sale of the goods (il’af^-er ▼. /toetron (1842), 
9M. 411). It has boon held that the more oxistonoe of a debt is not 

oonsidoratioii for the giving of a security by tlie debtor to secure tho debt 
(irfpnn T. Engliah and SaAliah Law Life Aaaurance Aaaociatim, [19091 1 Oh. 
291, 207). 

U) Euatvwd V. Kenyon. (1840), 11 Ad. & M. 438; Thomaar. Thomaa (1842), 
2 Q. B. 851 ; ▼. Kn^iah uvd Seidiiah Law UJe Aaauciation, aujma, 

(u) Braummt y. Reeve (1846), 8 Q. It. 483. 

(v) Holliday v. Ath'naon (1826), 6 B. & C. 501; Tweddle t. Afkinaon (1861), 1 
B. & S. 393. Natural love and affection, which is sntBoient to raise a use or to 


rebut tbs presumption of a resulting trust or uso (see title Tkvsts aitd TnustBBS), 
is sometimes called “ good " as distinmislied from '* valuable ” oonsidoration. 

(to) TTti/alta v. Kemedy 1831), 8 Bing. 5; Cnwhnrat ▼. Laverock (1852), 8 
Exeb. 208 (farbesTonco by mother of illegitimate cbildron from afflli.ition 
ceedings); Morion t. Bum (1837), 7 Ad. A 19 ; Edwarda v. Baugh (1848111 
M. A W. 641; TTtltjy v. Etgea (1S7<^, L. R. 10 0. P. 497 (forbearance to sue for 
doubtful claim sufBcieut )Alliance Bank v. Broom (1864), 2 Drew, ft Sm. 289; 
Fullerian v. Protn'ncwil Rani of Ireland, [1903] A. 0.309. 

(a;) Todey y. rTind/iam (1590), Cro. Eiiis. 206; Qrahamy. t/binaon (1869), L. 
R. 8 Eq. 36; Edwarda y. Baugh (1843), 11 hL & W. 641; Jonea v. Aaabumhem 

n ), 4 East, 455. Seg, however, Ilyama y. Stuart King, [1908] 2 E. ^ 696, 
., and .oempare AtkinaoH y. Brtiree (1744), Wilke, 482. See ako Sibree r. 
Trim (1846), 15 hi. ft W. 36; Llewellyn v. JjaweUyn (1845), 3 Dow. ft L. 318. 
In the case of a oomposition entered into between a debtor and his meditors, by 
which eacdi of the creditora agrees to accept a smaller amotint tliiui is due in 
aatisfootiou of hie claim, the consideration for cabh creditor's promise oonsists 
in tbs ubdertaking by the other creditors to forego port of their claims; see 
p. 443, poaL As to wnetmr forbearanoe to post a man os a defaulter is a good 
oonsidoratKMD for a promise to pi^ a gaming debt, see p. 397, post, 
ty) Mapee y. Sidney (1624), Gro. Jao. 683; SmUh. v. (1830), 1 B. ft 
Ad. 603 ; Balfour y. Sm Fire Life Aaeuranee Cbt (1837), 3 OL19. (ff. s.) 800 ; 
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801. A eoniproraiBe of a disputed claim vbioh is honesti; made, 
whether legal proceedings have been instituted or not, eonatitutos 
valuable consideration, even if the claim ultimately tnrns ont to be 
onfonnded (a). It is not necessary that the question in diapnte 
should be really doubtful. It is sufficient if the parties in good 
faith believe it to be so, though snoh belief is founded on a mis* 
apprehension of a clear rule of law (b). The giving up of a contin* 
gent right to the costs of proceedings which are in the discretion 
of the court is a sufficient consideration (e). Where, however, the 
plaintiff in an action knows that his claim is unfounded, but 
believes that he will succeed because of the defendant’s reluctance 
to go into tho witness-box, a compromise of the claim does not 
constitute valuable consideration (d). 

802. A so-called past consideration, that is, something done by 
the promisee before the promise was made, may constitute a motive 
for the promise, but is not a real consideration (e). There are, 
however, certain exceptional cases in whicli a promise is held to be 
binding although the consideiWon for it is a benefit which was 
received by the promisor before the promise was made. Thus, a 
person who is protected from liability on his promise by some 
provision of the common law or statute which is meant* for his 
advantage, such, for instance, as the Statute of Limitations, may 
waive the benefit of that protection and render himself liable by 
making a fresh promise, although he receives no now consideration 
for it O’)- 


Oldtrahaw v. King (1857), 2 H. & N. 517, Ex. Ch.; Odea ▼. Paek (1869), L. R. 
5 0. F. ( 16 ; Alhttaen y. Preat (^1851), C Exch. 720; Barria y, Venablta (1872), 
41 L. J. (kx.) 180; Oreara y. Hunter (1887), 19 Q. B. D. 341, G. A. 

(a) Wade v. Simam (18‘l«), 2 0. B. 648; Orowlher y. Farm (1860), 15 Q. B. 
677; Cook v. Wright (1801), 1 B. & 8. 569; Calliaher y. Biachaffaheim llKlQiS, 
L. E. 5 Q. B. 4-19 ; Ockford y. Barelli (1671), 20 W. R. \Vy\ 'Milea y. New 
Zealand Alford Ealate Co. (1866), 32 Ch. D. 260, C. A.; Kinga/ord y. Oxetiden 
(1861), 55 j. P. 789,0. A.; iMxworthy Urban Didnicl Couneil y. Jlolsworthtf 
\vraf Diatrict GmneH, [1907] 2 Ch. 62. 

(5) Luey'a Case (1853J, 4 Ee G. M. & O. 356, O. A. 

(e) Braretcell y. WiUiame (1866), L. B. 2 C. P. 196. 

((Q Re Blythe, Exparle Banner (1881), 17 Ch. D. 480, C. A. And eooEdiaanta 
. Battah (1843), 11 M. & W. Oil. 

(«) Lampleigh y. Brathwait (1615), Hob. 105 ; 1 Smith, L. 0., 11th «d., 141; 
Roaeorla y. Thomaa^M2), 3 Q. B. 234; Eastwood y. Kenyon (1840), 11 Ad. & 
El. 438 ; Wigan y. Engliah and BeoUiah Law Life AeaoevUion, [1909] 1 Ch. 201 
(existing de1>t not yaluable ooaaidemtion for assignment of life policy). Ooia> 
pare LiUlefidd y. SUte (1831), 2 B. £ Ad. 811. 

O) Wennall v. Adney (1802), 3 Bob. & P. 247, note (a); Eariey. Oliver (1848), 
2 Exch. 71, per Faaks. B., at p. 00; LatoueJie y. Ludou^e (1865), 3 H. & 0. 
&76. Thus, B maxried woman, who had made a promigo which in the then 
state of the law wae not enforceable againet her owing to her incapacity to 
contract, was held liable on a eabseqoont promiae to the Mme effect made uter 
ehe had become a widow {Let y. Muggeridge (1813), 5 Taunt. 36). A person who 
gave bills by way of secaiity for money oonownd at usoHoos intiHuat at a than 
whmt the usury lAWB were in foreoj and renewed tiie.bffl*'li|ter ^'Ve 3 »^ of 
iboee lawe, was held liable on tiie bills althonj|^hs do hKMh'eon^era- 

tion for renewing them {FligU y. Reed (ISOl^"!'!!. & 0. 703). Thia dootrina 
haa no longer any applioatioa in the case of promm made by a bankmpt who 
haa obtained his diacbaiga to pay a debt from which he haa been released by 
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Where serrices have been rendered by one person to another at 
bis request, a subseqaent promise to pay tor the services can be 
enforced (^r). This is, perhaps, not a real exception to the rule 
stated alrave, for in such a case there may be an implied 
promise to pay for the service, and the subsequent express 
promise may be treated either as an admission which evidences, 
or as a positive bargain which fixes, the amount of that reasonable 
remuneration on the faith of which the service was originally 
rendered (h). 

In certain cases it has been held that where a pauper resides in 
a parish other than the place of his legal settlement, the poor law 
authority of the latter place, who are under a legal obligation to pro* 
vide such medical attendance as he may require, are liable to recoup 
to the poor law authority of the parish in which he resides the 
expense of medical attendance voluntarily provided by them for the 
pauper («), even if there was no subsequent promise by the first- 
named authority to repay such expense (k). Here again the 
liability rests upon a request to provide the necessary attendance 
and a promise to pay for such attencfance, both of which are to be 
implied from the conduct of the parties (1). 


Marriage. 803. Marriage is a valuable consideration sufficient to support 
not only ante-nuptial promises by the parties thereto, but also by 
third persons (m). In the case of contt'acts to marry, the promise 


proceedings in bankraptcy. An order of disebarge roloaees tho bankrupt from 
all debts provable in bnnlcniptcj with corbain spocified exceptions (Uankmptcy 
Act, 188H (46 & 47 Yict. c. 62), s. 30); and a promiso to pay a debt which has 
been released by the discharge is not binding on the bankrupt luless it is made 
for now consideration (Heaihfr ▼. Welib (1876), 2 0. P. D. 1; Jakanan y. Cbok 
4 Ex. D. 26; Ue Andrem, Er partt Harrow (1881), 18 Oh. D. 464,0. A.), 
t which has been discharged under a deed of competition is not a go^ 
consideration for a promiBsoTy note which is Bubsequently given to sooure pay¬ 
ment of the debt (fee ffall, Kx parte Hall (1836), 1 Deac. 171). See title Bakk- 
nUFi'OV AKS Insolvekov, VoL n., p. 269. A ratification by a person of full 
age of a voidable contract nmde by him during infanoy was formerly binding, 
but is now Tendered ineffective by the Infanta Belief Act, 1874 (37 & 38 Yiot. 
0 . 62), s. 2; and a negotiable instruiuent given after majority in respect of 
a loan during infancy is void, evon an against a bolder in due course fitting 
and Loans (Infants) Act, 1892 (55 Yiot. o. 4), 8. 6). See title Ieiaitts akd 
CBIUinEN. 

(g) tamjdeigh r. Brathumit (1615), Hob. 105; 1 Smith, L. 0., lltii ed., 141; 
Bra^ord r. Bouleton (1858), 6 1. 0, L. B. 468. 

(A) Kennedy v. Bnan (1863), 13 0. B. (v. s.) 677, at p. 740; Wilhintoa v. 
Oliveira (1835), 1 Bing. (n. c.) 490; Re Ottfey'e Patente, Btewart v. Oaeey, 
[1892^ 1 Ch. 104) 0. A.,|>^ Bowbv, L.J., at p. 116. Several of the older oases 
on 4108 subject wore decided upon thogTOund that a moral obligation forms 
sufficient oop^doration for a promise. This doctrine, as has been already pointed 
out, is no lohger recognised by EngUrii law, but the dooisionB in the coses to 
which refeieuoe is mode may be supported upon the ground which is stated in 
the text. 

fi) Uateon ▼. Turner (1767). Buller, Nisi Frius, p. 147; ITtnp r. JIftB (1817), 
IB. A Aid. 104. See title Poos Law. 

(k) Paynter v. WUliamiilSSSit 1 Or. ft If. 810. 

rt) Ibid. 

(m) Shadtpdl T. ShadteeR (1860), 9 0. B. (ir. a.) 159; Ludera r. Anetey (1799), 
4 Yes. 501. But a post-nuptial agreement or settlement ie regarded as volim- 
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by each to marry the other is sufiScient valuable consideration for 
the promise by we other (»). 

804. Where a person has in his custody money belonging to 
another, and is instructed by the owner of the money to hold it as 
the money of a third person, he becomes liable to the third person 
for the money as soon as he notifies to the third person tlmt the 
money is held on his behalf. In this case the person holding the 
mone^ holds it as agent for the third person, and the consideration 
for hiB promise is the receipt of the money from the original 
debtor (o). 

805. In the case of a gratuitons bailment of goods, the fact that 
the owner has parted with possession of the goods is sulltoient con¬ 
sideration for a promise by the bailee to take reasonable care of 
the goods or to perform services in relation to them (p). 

806. A person who promises to perform services for another 
without valuable consideration incnis no liability for a refusal or 
failure to perform the service's (q ); but if he does perform them, 
he is bound to exercise reasonable care, the intrusting him with 
the performance being sufficient consideration for such an under¬ 
taking ; and if he causes damage by his negligence, the fact that he 
is not remunerated for the services does not protect him from 
liability (r). 


tary in iho absence of consideration othoi than tbo muTiago {Jtuitfrfleld y. 
Heath (1852), 16 Beav. 408; Ukurmur v. Sedgwick (1883), 24 Oh. D. 697). As 
to who are conndered piuiies to tlie vahuble consideration in tho case of 
marriage settlements, ana for a detailed treatment of the subject generally, see 
title Seitleueni's. 

(n) See title Hvsbaed and Wuis. 

(o) Lilly T. Hays (1836), 6 Ad. & Bl. 648; Qriffin y. Weatherhy (1808), L. It. 
3 B. Its; Crmo/oot y. Oumey (1832), 9 Bing. 372; Walker y. SoHron (1842), 
9 Id. & W. 411; Noble y. National Discount Co. (1860), 6 IL & N. 226; Hamiltnn 
y. Bpottinooode ^649), 4 Exch. 200. 

(p) Hart y. MUee (1868), 4 0. B. {n. s.) 371. See title BAiUfENT, Yol. 1., 

p. 626. 

(o) Coggs y. Bernard (1703), 2 Tjd. Baym. 909; 1 Smith, L. 0., 11th ed., 173; 
Euee y. Gatu-ard (1793). 6 Term Bep. 143; Ba(/s y. West (1863b 13 0. B. 466; 
and see per WliXES, J., in Skelton y. London and North Wetkm mil. Co. (1867). 

L. B. 2 0. P. 631, at p. 636. 

(r) Mqffcdt y. Bateman (1869), L. B. 3 P. 0. 116; Wilson v. Brett (18*13), 11 

M. & WTllS; Beal y. South Devon Bail. Co. (1864), 3 H. & C. 337, Ex. ()h., 
Shitlls y. Blackburae (1788b 1 Uy. BL 169; imiehead y. Oreetham (1826), 
2 Bing. 464, Ex. Oh.; OibUn y. MeMuUen (1869b L. B. 2 P. 0. 317; Wilkinson 
T. Covetrdale (1793), 1 Esp. 76; Doorman y. Jermne (1834), 2 Ad. & El. 256; 
DartnaU y. Howard (1825), 4 B. ft C. 345; Donaldson y. Haidane (1840), 7 CL 
ft Fin. 762, H. L. See also title BAZUtERT, Yol L, p. 631. 
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Part IV.—Void and llli^ai Contracts. 

Hect. 1. —In General. 

807. There are several classes of contracts which, though perfect 
in point of form, cannot be enforced at law (a). Contracts which 
are expressly prohibited by statute form one of these classes. 
Another class consists of contracts which are illegal at common 
law, as involving the oommission of a crime or tort, and a third 
class consists of contracts which are unlawful as being contrary to 
public policy, such as contracts conducing to sexual immorality. A 
fourth class consists of contracts which are not actually unlawful, 
but merely void, either by statute, such as gaming and wagering 
contracts, or on grounds of public policy, such as contracts in 
general restraint of trade (f). The term " unlawful” or "illegar' 
is not uncommonly applied to all of these classes of contracts, but 
is more accurately confined to contracts falling within the first 
three divisions (a). 

If the illegality of a transaction is brought to the notice of the 
court aud the person invoking the aid of the court is himself 
implicated in the illegality, the court will not assist him, even if 
the defendant has not pieced the illegality and does not wish to 
raise that objection (h). 

Contracts which belong to any of these classes ore void and 
have no legal elfect, but the distinction between contracts which 
are illegal in the sense that they are contrary to law and contracts 
which are void, but not unlawful, is of importance in relation to 
collateral agreements. Thus, a security which is given for the pay¬ 
ment of a debt arising out of a contract which is contrary to law is 
tainted with the illegality of the original transaction and cannot be 
enforced; but if the conti'act is merely void a security for payment 
of a debt arising out of it is in the position of an agreement made 
without consideration, and if it is made under seal con be 
enforced (c). 


{») As to contracts which are either void or voidable on the around of wont of 
eupucity, see p. .til, ante; as to contracts which ai« voidable on toe ground 
of duress, undue influence, fraud etc., see pp. 300 et »e». , ante ; and as to contracts 
which are unenforceable owing tib the want of wrUten evidence, see p, 361, 
ante. 

*(<) Mitchell V. Reynolda (1711), 1 F. Wms. 181; 1 Smith, L, 0., llih ed., 406; 
TZe Miuonri Steumahfp Oo. (1889), 42 Ch. D. 321, 0. A., per Fby, HJ., at 
p. 342 : hi/ama vJ Stuart King, [1908J 2 KB. 606, 0. A., per Fabwbix, LJ., 
at p. 720. 

(a) Mogul BteanMip Gt. v. McGregor, Gow i fe Co ., [1893] A. 0. 20, per Lord 
HALBOUuy, L.O., at p. 80, and wr Lord Bbamweli., at p. 46. 

(0) Scott V. Brown, Dnering, MeKah <9 Cb., [1892] 2 Q. B. 724, 0. A.} Oedge 
▼. Iwgal Exchange Aecuranee Oorporatitm, [1^1 2 Q. B. 214 ; Atyal Exchange 
AemroMee Oarpwatvm v. BJa/ormkringe- AhiiiiMagU Vega, [19021 2 K B. 384, 
0. A.- This pnnciple hoefBoently beton extended to a contiuct wnich is merely 
void under tne Gaming Am (Luciett v. Wood (1908), SM T. L. B. 617; and see 
Thontae r. Deg (1900), 24 T. L. R. 272; Connolly v. Ooneunert' Cordage Co. (1903), 
89 L. T. 347, P. 0.> 

(e) See p. 410, j>oat. 
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Part IV.— Void 4^d Illegal CoNTBAots. 

. 608. There is woth^doilb -^ B 0 >calied contracts consisting 
of agre^ente vhich, alifpongh TOt unlawful, are void as being 
ultra vires. The principle applies to all incorporated bodies, and 
is based on the rule that a body of persons incorporated for certain 
purposes has no existence in law except for those purposes. It 
follows that any agreement of a corporation or incorpoaated 
company which is not within the scope of, nor ordinarily incidental 
to, the objects specified by the charter, statute, memorandum of 
association, or other instrument of incorporation, is void, even if it 
is assented to or ratified by every member of the corporation or 
company (d). 


Sect. 2. —Nature oj Illegality. 

809. A contract is illegal where the subject-matter of the 
promise is illegal, or where the consideration or any part of it is 
illegal (e). A contract which is on the face of it perfectly legal may 
yet be an illegal contract, if the purpose for which it is made is 
filegal—fur instance, where it forms part of a transaction the object 
of which is illegal (/). Tims, money lent for an illegal pur¬ 
pose cannot be recovered back after such purpose has been 
wholly or partially carried out(^), and no action lies to recover 
money paid at the request of another in pursuance of aif illegal 
purpose (A). 


(ci) See llatvkes v. Eatlem Counties Ihtil. Co. (ISSS), 6 Zf. L. Cos. 331; 
Ashbury Railway Carriage and Iron Co. r. Riehs 087^, L. B. 7 H. L. Soft. 
For a detailed treatmeut of this subject, see titles Cu&rrAKxiiis, Vol. V.; 
COAFOnATIONS. 

(e) Herman v. Jeachner (1883), 15 Q. B. P. £61, 0. A. jxr Bjiexj', M.B., at 
* p. 363. 

(/} For instance, the sole of goods for the purpose of their being 
Hinuggled (Riggs v. Lawrence (1789), 3 Term Zlep. 434; Clugas y. Petialuna 
(1791^ 4 Toriu Rep. 466; Liyhtfoot y. Tenant (1796), 1 Bos. & P. 351); the 
sale of drugs lor use in brewing beer in contravention of an Aot of Parlia¬ 
ment (Langkm y. Hughes (1813), 1 M. & S. 303); the letting of lodgings 
for immoral purposes (Qirardy y. Richardson (1793), 1 Eim. 13 ; Jennings y. 
Throgmorton (1823), By. A If. 231; Aj/pUton y. CampMl (1826), 2 C. A P. 
347 ; Smith y. WhUs (1866), L. B. 1 £q. 626); the letting of rooms for 
blasphemous lectures (Cowan v. MUboum (1867), L. B. 2 £zch. 230; the 
delivozy of goods for a fraudulent purpow (Taylor y. Roarers (1873), 1 Q, B. D. 
291); recoTory of property held iwder illegal trust (Symes v. Hughes (1869), 
L. & 9 Eq. 473). Foi instances of oonbucts for the usurance of an illegal 
risk, see title Insuhance. 

(p) (Jannan y. Bryce (1819), 3 B. & Aid. 179; M*KinneH v. Robinson (1838), 
3 M. A W. 434 ; Foot y. Baker (1843), 6 Man. A G*. 333. See also Collins y, 
BUinttm (1767), 2 Wils. 341,1 Smith, L. 0., 11th ed., 868; Kearley y. Thompson 
(1890), 24 Q. B. D. 742, 0. A., and cases there cited. 

(A) Em parte Mather (1797), 8 Yes. 373; Amory v. Merywendher (1824), 2 
B. A 0. 373: Be Begnis y. Armutead (1833), 10 Bing. 107; Rs Barker (1882), 21 
Oh. D. 408, 0. A. This does not apply to a payment made at the i^uest of 
onothw under a oontraot which is void rat not ulc^l, such os a wager. Money 
poid at the request of another in discharge of a gaming debt oouldl^ recovered 
before the Qa^g Act, 1892 (33 Viet. c. 9) (Jessemp y. LutuPiffis (1834]UiOExch. 
814; Knight y. Otmbers (1833), 13 0. B. 362; ^isonis ir. (1803), 15 

0. B. (v. 8.) 316). Premiums paid in respeo:^ W wagering ineanmoe poucif'e 
cannot be recovered (Howard y. Be/uge Friaimy Soaety (1886), 54 L. x, 644) 
See title Gajcwo aed WAOSBiiro. 

n.L.—VU 


8acne.i. 

InOttMnL 

UUraoIrss. 


lUegalltr. 


Q 



892 


Biot. S. 
Nature of 
Illegality, 

lUegHT' 

pwpose. 

Illegal 

promiBA 


Ignoraace of 
Illegality, 


Wroagfnl 

acts. 


CONTBACT. 

810. A person who supplies goods or lets premises knowing that 
they are to be used for an illegal purpose cannot recover the price 
or the rout, even though he takes no part in the unlawful trans* 
action (i) and there is no stipulation that payment shall be made 
out of the proceeds of the illegal acts {k), 

811. A contract to do a thing which cannot be performed 
without a violation of the law is void, whether the parties knew the 
law or not; but in order to avoid a contract which can be legally 
performed on the ground that there was an intention to perform it 
in an illegal manner, it is necessary to show that there was the 
intention to break the law(f). The law presumes against illegality 
in such cases (m). 

812. Whore a person has entered into a contract to let rooms in 
ignorance of the hirer’s intention to use them for an illegal purpose, 
he is entitled to refuse to carry out the contract on subsequently 
discovering the other party’s intention (n); but whore such a con¬ 
tract has boon <.xocutod and posse’^sinn of the premises has been 
given to the tenant, the validity of tho contract is not atfocted by 
the fact that the premises are used for immoral purposes, or that 
the tenant fraudulently concealed liis intoiilion to use them for 
such purposes at the time when the lease was granted (o). An 
iunocout party is on tilled to payment fur work done under a contract 
before he became aware of the other party’s intention to make use 
of his work for an illegal purjioBO (p). 


Sect. 3 .—Sources of Illegality. 

Buu-Seut. 1 .—Cotitracla void at Common Lino. 

(I) Ayreements to Commit a Wtong/iil Act. 

813. Kx tur2>i causa non oritur actio. An agreement to commit 
an unlawful act, whether it amounts to an indictable offence or not, 
is void, and an agreement which is innocent in form cannot bo 


(i) Cannon v. Bryce (1819), 3 B. & Aid. 179 ; Seymour v. London and Pro- 
vinnal Marine Ineiiranee Co. (1872), 41 fj. J. (o. V.) 193 ; (ht$ Liykt and Coke 
Co. V. ru?>ni!r (1840), 6 Binj?. (N. o.) .124, Kx. Oh.; /iitc/iie v. Smith (1848), 
6 C. B. 402; Fisher v. ffruh/es (1854), 3 E. ft B. 642, Ex. Ch.; soo also Sear/e 
r. Moryan (1838), 4 M. ft W. 270. 

(k) Pearce r. Brooke (1860), L. B. 1 Exoh. 213. 

(f) Waugh t.’J l/orrti (1873), L. B. 8 Q. B. 202; and see Tvoaitee y. OhuZ- 
ilivwte, [1896] 1 Ch. 496. 

(m) Jknuett v. Clough (ISIS). 1 B. ft Aid. 461; Sietone y. Dixon (1826), A 
B. ft 0. 7o3; Lewia y. Danetm (1839), 4 M. ft W. 654 ; Hire Purehaee pimiehing 
Co. y. Richena (1687), 20 Q. B. 1). 387, C. A. Soo also title EvroEUCB, as to 
presumptions. 

(n) Cowan y. MUhourn (1807), L. B. 2 Exch. 230. 

(e) Ftret y. HiB (1854h 15 C. B. 207. That case, however, only decided that 
the iossor was not entu&d to refuse to perform the contract on the ^joands 
stated; it did not doal with the question whether he was entitled to resoission of 
the contract in equity. 

(p) Clay V. rates (1856), 1 H. ft N. 73. 
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enibrced if i6 is entered into for the purpose of carrying out or 
assisting in carrying out an illegal transaction (q). 

A contract made with the purpose of committing a fraud on a 
third person or on the public cannot be enforced (r). Where a debtor 
enters into a deed of composition with his creditors, a secret agree¬ 
ment, whether by the debtor or a third person, to give one of the 
creditors an additional benefit is a fraud upon the other creditors, 
because each creditor consents to lose part of his debt in con¬ 
sideration of the others doing the same, and eqnality among the 
creditors is an implied condition of the arrangement (s). In such 
a case not only is the creditor who has entered into the secret 
a^eement with the debtor unablo to enforce the stipulation for 
his benefit, but the deed remains operative against him so that 
he loses both the right to the composition and his original debt 
which has been released (t). It is immaterial that the creditor 
receiving preferential treatment guarantees payment of a specified 
composition to the other creditors if they do not consent to the 
arrangement (a). , 

Similarly, any agreement made with the object of giving a 
creditor preferential treatment in the event of the bankruptcy of a 
debtor, such as an agreement for a security or for additional 
security to take ciTcct only in case of bankruptcy (b), or the p&rchase 


(o) For inBtnncu, a contract for thn solo of obaceiie urinls (Foret v. Johnet 



ogninat tho conta of an action brought against him in rospeot of a libel publishod 
by him at the defendant's request (ShackeU y. Sveier (1836), 2 Bing. (s. 0 .) 63-1; 
li'ilt, Smith d; Son y. CUntofi (19U8)> 25 T. L. It. 34V, on agreomont to buy 
shill us at a fictitious premium in order to induce tne public to believe that 
tboro was a market for the ehni-os at a premium {ScoCt y. Brown, Doerin^, 
MrXab <6 Go., [1802] 2 Q. B. 724, 0. A.); an ngroemont to assist a person in 
carrying on a businosa which he could not lawfully carry on bocauso he diil 
not possess the qualifications required by law (Davies v. Malwia (1885), 29 
Oh. D. 596, 0. A.}. 

(r) Willis V. Baldwin (1780), 2 Doug. (k. b.) 450; Jackson v. DucAoife (1790), 
3 Term Bep. 551 ; BegHe y. Phosphate Sewage Co. (1875), L. B. 10 Q. D. 491, 
nfBrmod (1876) 1 a B. D. 679, 0. A.; Taglor y. Bowers (1876), 1 (1. B. I). 291; 
Oilessa Tramways Co. y. Mendd (187^, 8 Oh. D. 235, 0. A.; Post y. Marsh (1880), 
16 Cfii. D. 395; Setdt y. Brown, thering, MeNdb S Co., supra (rigging the 
market); Re Ambrose Lake Tin and Cepper Mining Co., Ex parte Taylor, 
Ex parte Moss (1880), 14 Oh. D. 390, 0. A. 

(s) Cockshott y. Bennett (1788), 2 Term Bop. 763; Lekfstrr y. Bose (1803), 4 
East, 372; Jackman y. MiteheM (1807), 13 Yes. 08 I ; Knight y. TIurA (1829), 
5 Bing. 432; Hawden v. Haigh (1840), 11 Ad. & El. 1033; Uiggins v. Pitt 
(1849), 4 Exch. 312; MaRalieu y, Boston (1851), 16 Q. B. 689; Mare y. 
Mndfard (1669), 1 Giff. 288; Damlish'^. Tenneiif (1866), L. R. 2 Q. B. 49; 
MeKewan y. Sanderson (187^, L. E. 20 Eq, 66 ; Tits Milner, Keb parte MUner 
(1886), 16 Q. B. D. 605, Cf. A.; ^ Andrews, Ex parte Barrow (1881), 18 

D. 464, 0. A.; and see Jiie Griffith, Ex parte Official Receiver (1897), 66 L. J. 
(q.B.) 763. 

(f) iZs Cross (1848), 4 De G. & Sm. 364, n.; Be Hodgecii, Ex pmte (River 
(1861), 4 De G. & dm. 364; Be Harvey, Ex parte Phillips (1888), 36 W. B. 667 ; 
Re J^srs, Exports Myers, [1008] 1 S. B. 941. 

(o) dlatnes v. Wainwright (1839), 6 Bing. (H. tt) 174. 

(5) Be Jeavons, Exports Mackajf, Ex pc^ John Breton (fc Co, (1873), 42 L J. 
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of bills at an nndervalud from a parson who is Imown to be oon- 
tem plating bankruptcy (c), or the agreement by whi<di the assets of 
a member of the Stock Exchange upon being declared a defaulter 
vest in the official assignee for the exclusive benefit of the Stock 
Exchange creditors {d), is void as a fraud on the bankruptcy 
laws {e). 


(2) AgreemenU eentrary to PMic Poliey, 

814. Any agreement which tends to be injurious to the public 
or against the pubUc^ good is void as being contrary to public 
policy (/). The question whether a particular agreement is eon* 
trary to public policy is a question of law. It has been said, hovrever, 
that this branch of the law should not be extended, for judges are 
more to bo trusted as interpreters of the law than as expounders 
of what is called public policy (p). The determination of 
what is contrary to the so-called policy of the law necessarily 
varies from time to time. Many transactions are upheld now 
which in a former generation would have been avoided as contrary 
to the supposed policy of the law. The rule remains, but its 
application varies with the principles which for the time being 
guide public opinion (/t). 

816. It is contrary to public policy that anyone should be 
allowed to benefit by his own criminal act, and the courts will not- 
enforce rights directly resulting to the person asserting them from 
the crime of that person (t). 

816. An agreement which tends to interfere with the free and 
proper exercise of the franchise, or corruptly to influence the action 
of members of the legislature, is unenforceable as being contrary to 


(ucY.), 68, C. A.; Re I'kompsm, Ex parte Wiliiamt (1877), 7 Oh. D. 138, C. A. 
Oil thia principle a clause in a building contract providing for the foifeiture of 
materials to tlie owner in the event of the baukruptoy of the builder was held 
void {Jte Harrimn, Ex parte Jay (1880), 14 Ch. D. 19,0. A.; compare J2a Garrud, 
it’sBparte(isSl), 16 Ch. D. 622, 0. A.; and see title Buiusmo CoN- 
TUXOIB ETC., Vol. ni., p. 153). 

(e) Jonee v. Gordon (1877). 2 App. Cos. 616. 

(cO Tomkine v. Saffery (1877), 3 App. Cas. 213. 

(e) See also Re Myere, Ex parU Myen, [1908') 1 £. B. 941; and title 
Bankbuptoy and InsoIiVXNoy, Yoi. II., pp. 279 et eeg. 

(/) Eyerton v. Browtdow {Earl) (1853), 4 H. L. Ou. 1, per Lord Tbtjbo, at 
p. 196; see alsq lliUon v. Eehereley (1856), 6 E. A B.17, 60; Janeon v. Dri'e- 
/enUin Mines, [1902] A. 0. 484. 

"(y) Mogul^ateamek^^. v. MeOregar, Goto A Co., [1892] A. 0. 25, per Lozd 
Bbaitwxzx, at p. 45. “ The dootiine of publio poUoy is regazdod no\^aya as 
one rather for uxe legidature than the oourts, although ue courts will not 
shrink from acting on it if the contract sought to be enforced leads to immorality 
St crime” (per FabwxUi, L.J., in Hymns v. Stuart King, [1908] 2 E. B. 686, 
.CL A., at p. 727 : seaBlso at pp. 71Q, 71^. 

(A) Evanimud v. Ebwbhrd (1874}, L, B. 6 P. 0. 1, at p. 29. Market rignng 
eonttaoto ore iUegid (Scott v. brown, [1892] 2 (h B. 724). 

(*) Amicable Steiety r. BbUand (IB^), 4 Bli. (m. s.) 194, H. L.;' Cleaver v. 
Midual Beeervo Fund Hfe Aeeockdion, [1892] 1 Q. B. 147, C. A. 
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plablio policy (k ); but where a person is entitled to give his votes 
as he pleases, in a matter not affecting the interests of the public, 
as in the case of a subscriber to a charity, there is nothing con¬ 
trary to^ pnblic policy in a bargain between two sul^cribers to vote 
for particular candidates (Q. 

817* A disposition of property which is made subject to a con¬ 
dition that the beneficiary should obtain a title of honour for which 
he might be unfit is voia as being mischievous to the community 
at large (m). 

818 . A public office is deemed to be a place of public trust, and, 
even apart from statute (n), a contract for the sale or resignation 
of such an office is contrary to public policy and cannot be 
enforced (o). The sale of a recommendation to a public office, 
or on agreement by a person for pecuniary reward to use his 
influence in order to obtain such an office for another, is void on 
the same ground (p). An assignment of or charge on the salary or 
emoluments of such an office also void, for the presumption is that 
these are required for the purpose of upholding the dignity of the 
office and enabling the holder of it to perform his duties in a proper 
manner {q). This principle, however, applies only where the office 
is in some way connected with the public service and the salary is 
paid out of national funds, and not out of local rates (r), and it has 
no application in cases where the office is a sinecure or the duties 
attached to it have ceased (s). 

On the same principle the assignment or charging of a pension 


(A;) Allen t. Hearn (17Hd}, 1 Tenn Hop. 50; Ccppoek ▼. Bower (1838), 4M. A W. 
361; Jlowden (Lord) r. Simpson (1839), 10 Ad. A El. 793, Ex. Cb., affimKxl 
(1842), 0 Cl A fin. 61, H. L.; Skrewsbitry (Earl) y. Norih Staffordshire Bail. Co. 
(1865), L. H. 1 Eq. 593 ; Cooper v. SloM (1838), 6 ZI. L. Cos. 746; Tra//t« y, 
Portland (Duke) (1798), 8 Bro. Purl. CSas. 161; Osborne y. Amalgamated Soeiety 
of Bailu<ay Sermnts (lw8), 25 T. L. H. 107, 0. A. 

(1) Bolton y. Jlfadden (1873), L. B. 9 Q. B. 55. 

(in) Egerlon v. Brownlow (Earl) (1853), 4 TE. L. Cas. 1. 

(n) &ieof Offices Acts, 1551 and 1809 ^ A 6 Edv. 6, o. 16; 49 Oeo. 3, o. 126). 
See B. V. Charretie (164.9), 13 Q. B. 447; Layng v. Paine (1746), Willes, 571 ; 
Qodolphin y. Twlor (1705), 2 Salk. 468. 

(o) (3o. Litt. 234 a; Hanington y. Du-Chaitl (1781), 1 Bro. 0. 0.124; Oar/orth 
y. Fearon (1787), 1 Hy. Bl. 327; Parsons y. Thompson (1790), 1 Hy. Bl 322; 
Blaeh/ard y. Pr^on (1799), 8 Term Hep. 89; Card y. (1824), 2 B. A 0.661; 
Bichardson y. Mellish (1824), 2 Bing! 229; Waldo v. Ifariin (1825), 4 B. A C. 
319: Hopkins y. PreKott (1847), 4 0. B. 578; Orvme y. Wroughlon (1855), 11 
Ezch. 146; Eirre't, Forbes (1862), 12 0. B. (N. s.) 191. 

S i) HoHweu y. HartweU (1799). 4 Yes. 810; Hughes y. BtatJutm (1825), 

, A 0, 187; SavUl Brotlters y, Langman (1898), 79 L. T. 44, 0. A.; and 
see Arkwright y. Caidrdl (1887), 7 Ad. A EL 565. 

(0) OoUyer y. Falltm (1828), Tam. A B. 459; Mdhwtdd y. Walbank (1751), 2 
Yes. Sen. 238; Flarty y. Odium (1790), 8 Term Bep. 681; Barwiik y. Beads 
(1791), 1 Hy, BL 627; Lidderdale y. Montrose (Duke) (179lL 4 Term Bep. 248; 
PofiRV y. me (1821), 2 Brod. A Bing. 673; nV//s y. Foster (1841), 8 M. A W. 
149; Livtrpeel Corpomtton y. Wright (1859), 28 L. J. 668^ Ajrtiteras y. 
Apthorpe (1887), 12 P. H. 192, 0. A.; MeOr^, V. BmnsU, [lOOQ 2 I. B. 
69« 

(r) A Miram, [1801] 1 Q. B. 894. 

($) Qrenfdl v. Windsor (J^» emd Canone) (1840), 2 Beay. 514. 
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given for the support of a peerage or other dignity is void as being 
contrary to public policy (t). 

819. A contract entered into between a master and his servant 
by which the latter agrees to waive the breach by the master of an 
obligation imposed upon him by statute for the protection of his 
servants in the course of their employment is contra^ to public 
policy (a); but an agreement by which a workman gives up his 
right to compensation under the Employers Liability Act, 1880 (6), 
in consideration of his employer's subscribing to a fund from 
which the workman is entitled to receive compensation in case of 
injury is not contrary to i)ublio policy. 

820. An agreement which provides for a separation to take 
place between husband and wife at some future time is void as con¬ 
trary to public policy (c); but where the parties have determined to 
separate at once, the terms on which the separation is to take place 
may form the subject of an agreement between them (d). A covenant 
not to sue for restibution of conjugal'rights is commonly inserted in 
such agreements, and is not illegal or contrary to public policy (e), 
nor does the absence of a dvm casta clause invalidate a covenant by 
the husband to pay an annuity to tho wifo(/’). 

821. A father cannot bind himso-f by contract to abandon the 
right to control the religious education of his children, since such 
right is given to him not for his own botiefit, but for that of the 
children (^); nor can the mother of an illegitimate child divest herself 


(rt Dat’ia y, Marlhorough (DuJee) HSIS), 1 Swim. 74. As to eiinoniacal 
coiinuntH, see title EcolesiasxicaIi JiAw; and as to usury, see title Monev 
AND Money Lendino. 

(a) Eadifelrff v. Qranrille.{Earl) (1887), 19 Q. B. D. 423, per Wlixs, J. 

{b) 43 & 44 Viet. c. 42; Ormiii y. Dudley {Earl) (1882), 9 Q. B. D. 357. 
An agreement by wbidi a workman gives up liis right to compousation for 
injuries under tho Workmen’s Compensation Act, 19U6 (6 Edw. 7, o. 58), is 
avoided by s. S of that Act except in the case of a scheme coi’tifled hy 
tho Ttogistrar of Friendly Societies. See p. 405, post, and title Master and 
Servant. 

(c) Uindley r. Westmeath (Marquis) (1827), 6 B. & 0. 200; C-cktedgt y. 
Cocksedge (1844), 14 Sim. 244; H'ettmeatk (Marquis) \. Salishury (Marquis) 
(1831), 6 Bli. (n. 8.) 339, II. L. : TFi7«f)n v. Wilson (1818), 1 II. L. Oas. 538; 
ViunsiUart v. Vansfttart (I86ii), 4 K. & J. 62, per Tornkr, L.J.; Carttor^ht y. 
Cartuiright (1863), 8 Bo O. M.. & G. 982, C. A.; 11. y. W. (1857), 3 K. dk J; 882. 
See title UuanANi) and Wife. 

(eO Jee y. Thurhw (1824), 2 B. & 0. 641; Jows y. Waits (1842), 9 Cl. * Fin. 
I01» H. L.; J/unt y. ffuaf (1862), 4 Bo O. F. & J. 221; Besant y. Wood (1879), 
12 Oh. D. 605; Wilson v. MumU (1833), 3 B. ft Ad. 743; Dandle v. Ootild 
(1867), 8 E. ft B. 457. See title IIusbanh and Wife. 

(e) Marshall y. MarshaUCim), 6 P. D. 19; Clark y. Clark (1885), 10 P. D. 
188, 0. A.; Aldridge y, Aldridge (1888), 13 P. D. 210. See Doifie y. Moyle, 
[1009] P. 24, where an agreement not to take proceedings for s^aratmn, 
divorce, or maintenance was hold bad. 

(f) Kendall y. Webstet*'(1862), 1 H. ft 0. 400; Fearon V. Aylei/ord (EatT) 
(^84b 14 Q;. B. I). 782, 0. A.; BwttA y. Smet, [1895] 1 Q. B. 12; fFasien^s y, 
Wdsteneye, [1900] A. 0. 448. 

(g) Andrews y. 8sdt (1873), 8 Ch. App. 622; Ms Agar-Ettis, Agar-Ettie y. 
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by contraofc of the obligations which are imposed on her by law in 
respect of the child (A). 

622. A contract which is in general restraint of marriage is 
unenforceable (i); but this rule does not apply where the restriction 
is only against marriage with a particular person or limited class of 
persons (j), nor where the restraint relates to a second marriage 
whether of a man or of a woman (A;). 

823. Marriago brokage contracts, that is to say, contracts for 
the payment of money in consideration of procuring a marriago, 
are illegal (1), whether the contract is to procure a marriago with a 
particular individual or with one out of a class of persons, or to pro¬ 
cure a marriage generally with any person who may bo considered 
suitable, In either case the evil consists in the introduction of a 
money payment into that which should be free from any such 
taint (m). 

A contract under which a papnt or guardian acquires a personal 
benefit which is given in order to induce him to consent to the 
marriage of his child or ward, or to withdraw his opposition, is 
void for similar reasons (a). 

• 

824. Contracts by way of gaming or wagering arc made void by 
statute, and no action can bo brouglit to recover any sum of money 
alleged to be won upon a wager (o); but such contracts are not 
illegal, and a promise made by the loser of a wager to pay the 
amount lost in consideration of the winner’s forbearance to post 
him as a defaulter can be enforced as a new contract which is 


iMscdlet (1878), 10 Ch. D. 49, 0. A.; VttiMiiaH v. Vaimttart (1858), 4 K. & 
J. 62; IValrond v. Walrond (1858), Johns. 18; but soo Swift v. Swift (1865), 
64 L. J. (on.) 894. I'iie fathor, however, may nj'i'oe in a Boparalion deed to 
give up tno custody or control of his ijituut cliibliou to the moUier, but siiuli 
such agreement will not bo enforced if the court is of opinion that it will not bo 
for the benefit of tbo infants to give effect to it ((Justify of Infiints Ac^ 1878 
^6 & 37 Viet. e. 12). s. 2). Soo titles lI^^HJ)A^o anuWjve; Invamts and 
Childreit, for a detailed treatment of this subject. 

(A) Jlumphrya y. Folak, [1901] 2 £. B. 383, 0. A. 

(t) BaJeer v. IKAgs (1690), 2 Yern. 213 ; Lowe y. Peers (1768), 4 Burr. 2223; 
Hartley y. iftce (1803), 10 East, 22; Bdlairs y. Bellaire (1874), L. 11. 18 Eq. 510; 
Morley y. Bennoldaon (1843), 2 Ifaro, 570. A covouaut not to revoke a will is 
yedd iu so far as it applies to a revocation by marriage {ll<Aimon y. Ommamey 
(1883), 23 Gh. B. 283, C. A.). 

(y) Feirin y. Lyon (1807), 9 East, 170 (prohibition of marriage with a 
Scotsman); Jenner y. Turner (1880), 16 Gh. 1). 183 (marriage with a domestic 

t jt 

(k) Newton y. Marnden (186!^, 31 L. J. (on.) 690; Affen y. Jackeon (1875), 1 
(jh. D. 399, 0. A. As to (he effect of conditions in partial restraint of marriage, 
see title Rrsl PROPEHTr and C!hattels Bbai,. 

(0 Artuidel v. TreviHian (1634), 1 Bop. Ch. 47; Hall y. Balter (1603), 3 Ley. 
411; BeribUehiU y. Brdt (1703), 4 Bro. Pari. (^. 144; Keat y. il/(e»‘(l707), 2 
Vem. 388 ; Cole v. Uibeon (1750), 1 Yes. Sou. 303; Kiny r. Bwtr (181Q;, 8 iSjot, 
093 

(m) Hermann y. CkarUaworth, [1905] 2 K. B. 12^ 0. A< 

(n) (Ihtka) y. UokunXLofai (1710), 1 P. Wms. 118. 

(o) See title OAvnm and WaosbinO. 
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distinct from the original xragering contract, and such an agreement 
is not contrary to public pohcy (p). 


(3) AgremmU tending to pervert the Oouret ef Juafiee. 


laterference 825. Any contract which has a tendency, however slight, to 
ftfiect the due administration of justice is illegal (g). Thus, an 
^ ' agreement to pay money is illegal if the consideration is the for¬ 

bearance to talie criminal proceedings against the person making 
the payment (r), and so is^ an agreement for the withdrawal of 
an election petition in which charges of bribery are made (s), or 
a promise for valuable consideration not to oppose a bankrupt’s 
application for discharge (t), or to stay proceedings to strike a 
solicitor off the rolls (u), or a secret agreement by a shareholder 
in a company which is being wound up to prevent or interfere 
with the disposal of the company’s assets in the manner provided 
by law (»). 

A promise to marry a woman if she obtains a divorce from her 
present husband by improperly concealing material facts from the 
court is contrary to public policy (w). 


Indemnitj to 826. Where a defendant in a criminal case has been ordered to 
^ find bail, a promise given either by him or by a third person to 

indemnify his surety against liabiliby on his recognizances is illegal, 
because it deprives the public of the protection which the law 
affords for securing the appearance or good behaviour of the 
defendant (x). 


(p) Bubb V. Telverton (1870), L. E. 9 Bq. 471; Be Browne, Ex parte 
Nartingdl, [1904] 2 K. B. 133; Chapman t. P'rankiin (1905), 21 T. L. H. 515 ; 
Ooodaon ▼. Baker (1908), 98 L. T. 415; Ooodaon r. Orieraon, [190^ 1 K B. 
701, 0. A.; Hyama v. Sinart King, [1908] 2 E. B. 696, 0. A.; UodgMne v. 
Simpson (1908), 25 T. L. B. 63. Compai'e Ite Comar, Ex parte Boncdd (1908), 
52 Jo. 642, 0. A.; Ladlrohe d Co. y. Bvwkland (1908), 25 T. L. B. 55. 
Other dlaseea of contraota which are void aa being contrary to public policy 
are dealt with below under separate headings, and in otW portions of 
this work. As to contracts in restraint of trade, see title Tiudis Aim Tiuns 
UmoitB; contracts with alien enemies, title Axjeks. Yol. L, pp. 310-~312; 
insurance of enomies’ goods, title Insuranos. As to agreements which are 
void on the ground of maintenance or champerty, boo title Acnoir, ToL I., 
pp. 51—55. 

(}) Egerton ▼. Brownhm {Earl) (1853), 4 H. L. Cas. 1, per Lord LrimHUBST, 
at p. 163; hound y,.Orimwade (1888), 39 Oh. D, 605. 

(r) hound y. Orimtoade, supra* 

(a) Coppoek y. Bower (1838), 4 M. & W. 361. 

(t) liau y. Dyson (1882), 17 Q. B. 785; /fills y. Mitson (1863), 8 Exoh. 751; 
Kearleyy. Thomson (1890), 24 Q. B. D. 742, 0. A. 

(«) Kirwan t. Chodman (1841), 9 Dowl. ^0. 

(v) Ettiatt y. BMardson (1870), L. B. 5 C. F. 744. An agreement not to 
plead fraud is ba^Feareon y. Dublin Corporation, [19071 A 0. 351). 

(w) trevod v. Wood (1905), 21 T. L. B. 684. For other examples of agree¬ 
ments to interfere ,course of jhstioe, see Bfpps ▼. Ifume (1861), 31L, J. 

S B.) 37 (withdrawal of divorce proceedings); Brown y. Brtn<(1875), 1 Ex. 
. 5 (swpreBsing &ct of adultoty). 

to) Herman y. JeMcAfier (1885), 15 Q.B«l}.561,jO.Ai Consolidated Ea^lesraiion 
sna Finance Co, y. Musgrave, [1000] 1 Oh. 37. But were is nothing unlawful 
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827. An agreement to stifle a proseootion in respeet of an 
offence of a public nature is against public policy and illegal, 
because the effect of it is to take uie administration of the law out 
of the hands of the judges and to put it into the hands of a private 
individual to determine what is to be done in the particular case (a). 
Such an agreement is none the less illegal though the prosecutor 
receives no personal benefit under it, and the effect of the com¬ 
promise is to secure the object for which the prosecution was 
brought (6). 

There is, however, nothing to prevent a creditor from taking a 
security from his debtor for the payment of a debt due to him, even 
if the debtor is induced to give the security by a threat of criminal 
proceedings, so long as there is no agreement not to prosecute (c). 
Where the commission of an offence gives a right of action for 
damages to a party injured, it is competent for him to compromise 
his claim for damages in any way that he thinks fit (d); and in 
t^ case of a misdemeanour where the person injured has the 
choice between a civil and a criminal remedy, as in cases of assault 
or libel, a compromise of criminal proceedings is not contrary to 
public policy («). 

828. An agreement which ousts the jurisdiction of the courts is 
void. Where a right of action has accrued it is against the policy 
of the law to give effect to an agreement that such a right should 
not be enforced through the medium of the ordinary tribunals; 
but there is nothing to prevent the parties from agreeing that no 
right of action shall accrue until a third person has decided on any 
difference that may arise between them, and this may be made 
to apply not only to the question of the amount that is due, but to 
the question whether any liability has been incurred (/). An 
agreement which provides that the award of an arbitrator shall bo 
final and binding, and shall not be questioned even on the ground of 


in an agreement by the next-of-kin to indemnify sureties to an administration 
bond {hlaisfr. Bayne, [1908] A. 0. 371, P. 0.). 

(a) Cdline v. Blardem (1767), 1 Smith, L. 0., 11th ed., 369; Edgamle ▼. Bodd 
(1804), 6 East, 294; Harding v. Cooper (1816), 1 Stark. 407; Keir v. Leoman 
(1846), 0 Q. B. 371, Ex. Oh.; Ex parte Oritdil^ (1846), 3 Dow. St L. 527; CluVb 
Y. HvUon (1865), 18 0. B, (n. 8.) 414; WiBiame y. Bayley (1866), L. B. 1 H. L. 
200; Brook v. Hook (187p, L. B. 6 Exch. 89; Baielingt y. Coal Conevmmf 
Aetoeialian (1874), 43 L. J. (ic. a) 111; JRe Camphett, Ex parte Wolverhampton 
BanJnng Co, (188^, 14 Q. B. D. 32; Jonee y. MeriontthiMre Permanent Bm^t 
SuBding Bodety, |T892] 1 Oh. 173, G. A. 

(5) mndhill Local Board of Health y. Vint (1890), 45 Ch. D. 361, 0. A. (com- 
promise of indiotment for non-repair of highway). 

(«) Ward Y. Lloyd (1843), 6E[!w. & Cl. 786; Re Mafdebadt, Ex parte Cdldecdt 
(1876), 4 Ch.D. 160, 0. A.; FZotoer y. Badler (1882), 10 Q. B. D. 572, 0. A. 

(d) BeeJey v. WingfidUt (1809), 11 46; Baker y. Towneend (1817), 7 Taunt. 

423; EUeorthy y. Bird (1825), 2 Sim. A St. 372; Heir y. Leman, eupm. 

(f) Fieher £ Co. Y. JpoUinarie Co, (1875), 10 Oh. App. 297, OtiutfViie if the 
assault is ooupled with a riot and me otetruotion at »-]^ai08 aSaat {Xletr y. 
Zeeman, supra). 

(/) Boatt Y. Avery (1856), 6 L. Gas. 811; Trtdnery.Pkmix FireAeeuranee 
Co. (1891), 66 L. T. 826. See title AmiliaATlcitr. Yob 1., at p. 446. and other 
cases there cited. 
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fraud on tfao part of the arbitrator, is not oonfcrsry to pnblie 
policy (g). 

(4) Immoral OontraOi. 

829. A contract -which is made upon an immoral consideration 
or for an immoral purpose is unenforceable, and there is no dis¬ 
tinction in this respect between immoral and illegal contracts (A). 
The immorality here alluded to is sexual immorality. 

A ]>romiBe by a man to pay money to a woman in consideration 
of illicit cohabitation which is to take place between them, or a 
promise to any third person in consideration of his bringing about 
or permitting illicit cohabitation, is void, even if made under seal (i ); 
but a promise which is made in consideration of past cohabitation 
only is simply a voluntary promise, and if made under seal can be 
enforced (/f). The mere continuance of cohabitation in such a case 
does not raise any prosumption that the promise was given for an 
immoral consideration (Z), and a bond given in respect of past 
cohabitation is not rendered invalid }^y the mere fact that the parties 
contemplated a continuance of the cohabitation so long as that is 
not the consideration for the bond (in). 

All action lies to recover the price of goods sold or work done 
even though the plaintiiT knew Ihat tlio person with whom he was 
dealing was a prostitute (n), unless it appears that the goods were 
sold or the work was done for the purpose of enabling her to exercise, 
or assisting her in the exercise of, her immoral calling (o). 

830 A promise made by a married man, during the lifetime of 
his wife, to marry another woman wlio knows that he is a married 
man is void, because it is against public policy as tending to make 
the husband disregard the general rules of morality, and no action 


(j/) Jones V. Vir/M-fa Oraiwfi Bock Co. (1877), 2 Q. B. D. 314, 0. A.; London 
Tramways Co. v. Bailey (1877), 3 Q. B. B. 217; Tullis y. Jarson, [1892] 3 Oh. 
441. 


(A) Jlolman v. Johnson (1773), 1 Oowp. 341; Pearce y. Brooks (1866), I,. B. 

1 Exch. 213. For inataiices of illegal contraots, see the cases oiled at pp. 390 
et seq., ante. 

(»■) ItoMneon v. Oee (1749), 1 Vos. Sen. 251; Walker y. Perkine (1704). 1 Wm. Bl, 
617: Ch'ay y. Mathiae (1800), 6 Vos. 286; Benyon y. Nettle/aild (IHuO)^ 3 Ttfnrt, 
A G. 04; WUlyanu y, BuUmore (1863). 33 L. J. (OH.) 461; Ayerst y. Jenkins 
(1873), L. E. 16 Bq. 276; and see PhiUijts y. Proht/n, [1899] 1 Oh. 811. 

(A) Annandale {marchioness) y. Harris (1728), 1 Bro. Pari. Oos. 260; Qihtm y. 
Bidke (1816), 3 8c S. 463; MaUhetrs v. L——e (1816), 1 Madd. 568; 
Binnington y. WaUis (1821), 4 B. & Aid. 660 ; Nye y. Meadey (1826), 6 B. dt 0. 
133; Friend v. Harrison (182T), 2 0. & P. 684; Jennings y. Brown (1842), 9 
M.'& W. 496; Turnery, Vaughan (1707), 2 Wile. 839 ; Jhriest y, Parrd (17M), 

2 Yes. Sen. 160; EaU y. Aifmer (1844), 8 Bate, 632; BeasmorA y. JHeeve GS46]. 
8aB.483. 

(l) Be Vallanes, ViullaMe y. Blagden (1884), 26 Oh. D. 333. 

(m) Be irooffcm Isaacson, Sanders y, Smtles (1904), 21 T. L. B. 89. See also 
on tl^ eahjeot Ex parte Naden (1874), 9 Oh. App. 070; and Ahdg, [1896] 
1 Oh. 486> 


^n) Lhyd y. Johnson (1798), 1 Boa. & F. 340; Bowry y. Penned (1808), 1 Ohibp. 

y. Qrainger (I860), 6 H. ft N. 40; Petu^es y. ProoAs (1800), L. B. 
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will lie for breach of such a promise even after the death of the Swr. 9. 
wife(p). The same principle applies to the converse ease of a Soorceiof 
promise to marry a married woman after the death of her husband, MleOlity 
or after a divorce ( p). If, however, tho promise is made by a married 
man or woman who is not known to be married by the promisee at 
the time of the promise, an action >Yill lie fur breach of the promise 
at the suit of the innocent party, the remaining unmarriod in the 
meantime being sufficient consideration to support the action (p). 

Sub-Sbct. 2 .—ConiradB ittade void hy Statute. 

831. Certain contracts are prohibited by statute, and in such Bututorj 
cases, whether the prohibition is express or implied, a contract P«>WbiUon. 
made in contravention of the statute is illegal and cannot bo 
enforced {q). In other cases tho contract is expressly declared by 

statute to be void. In a third class of cases, where the mode in 
which a profession or bnsiuoss is to be carried on is regulated by 
statute, no contract which is made in contravention of the statutory 
re([uirements can bo enforced.* 

(1) Cvhtracte ifrohUiilnl hy Statute. 

832. The following are instances of contracts which are prohibited Prohibited 
by statute:—The sale of any public office (r); simoniacal contracts, coutracu. 
t.«., corrupt agreements to present anyone to an ecclesiastical benciice 

for reward (s); contracts providing for the payinojit of wages 
otherwise than in the current coin of the realm or containing 
stipulations as to the manner in which any part of tho wages is 
to be expended (/); contracts for the payment of certain expenses 
or for certain employment for the purpose of promoting or pro¬ 
curing the election of a candidate at a parliamentary or municipal 
election (a); lotteries (c); certain contracts between a local authority 
and their officers or servants {w). 

Partnerships or associations carrying on business for gain which iiiegHi 
_afiiiociatiODa 


(») Spiere v. Huut, [1908] 1 IC. D. 720; Jrtinou v. Oamhy, flOOSl 1 K. D. 
729, 0. A.; U’tidy. Harris (1819), 7 0. li. 999; MlUward v. LfUlewottd (1850), 
b Exch. 775. 

(q) Bartlett v. Vincr (1692), Oai-th. 231; DnUa-e v. Jones (1850), 26 L. J. 
(ex.) 79; Cope y. /lowlands (1836), 2 M. & W. 110; yictorian Daijlcsfvfrd 
Syndicate, Ltd. y. Jkil, [1905] 2 (Jh. 621. 

(r) Sole of Offices Act, 1551 (5 & 6 Edw. 6, c. 16); Bale of Officus Act, 1809 
(49 Geo. 3, c. 126). Boe also title Public Aui'itokities axu Puhi.io 
OFFICERS. 

(a) 31 Eliz. 0 . 6. See title Ecolesiasiical Law. 

(f) Truck Act, 1831 (1*2 Will. 4, n. 37), sa. 1, 2 ; Truck Amoudraeat Act, 
1887 (50 & 61 Yiot. o. 46), s. 6. See titles Mastek and BeuvamI'; Woiik and 
L i^UB. 

(u) Oorrwt and Illegal Practices Prevention Act, 1883 (46 ft 47 Tick o. 61); 
Municipal Elections (Corrupt and Illegal Practices} Act, 1884 (47 ft 48 Vick o. 70); 
and see title Elbotionb. 

<v) Gaining Act, 1802 (42 Geo. 3, o. 119). See Blyth y. Htdion ft Cb., Ltd. 
(leOS), 24 T. L. B. 719, 0. A. ; Willie y. Young and Stetniridge, [1907] 1 K. B. 
448; and title GAicixa Aim WAOEBmo. 

g (w) PuUio Health Act, 1875 (38 ft 39 Vrak c. 65), s. 193; PubUo Health 
[emhers and Officers) Act, 1886 (48 ft 49 Vick o. 63), a. 2. ^ title Pvbuo 
EAX.TBBTO. 
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exceed a certain number of members are prohibited (o;), nnlest 
they are duly registered as companies; and contracts m^e for the 
purpose of carrying out the objects of an association which is so 
prohibited are illegal and cannot be enforced (y). ■ 

833 . Where a penalty is imposed by statute upon any |>erson 
who does a particular act, this may or maj not imply a prohibition 
of that act. It is a question of constrnction in each case whether 
the legislature intended to prohibit the doing of the act altogether, 
or merely to make the person who did it liable to pay the penalty. 
If the penalty is recurrent, that is to say, if it is imposed not 
merely once for all but as often as the act is done, this amounts to 
a prohibition {z). Where the object of the legislature in imposing 
the penalty is merely the protection of the revenue, the statute will 
not bo construed as prohibiting the act in respect of which the 
penalty is imposed (a); but where the penalty is imposed with the 
object solely or partly of protecting the public, though it may also be 
for the protection of the revenue, tlie^act must be taken to be pro¬ 
hibited, and no acuon can be maintained on a contract which is 
made in contravention of the statute {h). 

834 . It is provided b^ statute that no tradesman, artificer, 
workman, labourer, or other person whatsoever, shall do or exercise 
any worldly labour, business or w<*rk of his ordinary calling on 
Sunday, works of necessity or charity excepted (c). The effect of 


(x) Companies Act, 1862 (25 & 26 Yict. c. 89), s. 4; and iiftor Ist May, 1900, 
Companies (Consolidation) Act, 1908 (8 Edv. 7, o. 69), s. 1. 

(»/) IteSoiuh irafra Atlantic Steomahtp Co. (1876), 2 Ch. D. 763,0. A.; Jenninffa 
T. j/ammond (1882), 9 Q. B. D. 225, approved in Shaw v. Benaon (1883), 11 
Q. B. D. 563, C. A.; and soo title Companies, Yol. Y. 

(z) Bartlett v. Vinor (1692), Clarth. 251, 1 Smith, L. C., 11th od,, 388; Cope y. 
Bowlanda (1830), 2 M. & W. 149; Smith y. Matchooil (1815), 14 M. & W. 452; 
Mdliaa v. Shirley Local Board 0886), 16 Q. B. D. 446,0. A.; Victorian Daylta/ord 
Syndicate, Ltd, v. Jhtt, [1905] 2 Oh. 624, atp. 630, per Buokeev, J. 

(a) JohnaoM V. i/uf/aoH (1809), 11 Eiust, 180; Brown v. Duncan (1829), 10 
B. & 0.93 ; Wetherdl v. Jonea (1832), 3 B. & Ad. 221; Smith v. Mawhood, aupra; 
Learoyd v. Brachen, [1894] 1 Q. B. 114, 0. A. 

(5) Booth V. Ilodgaon (1795), 6 Term Bop. 405 (illegal partnership for iusoramco); 
Liffht/ool V. Tenant (1796), 1 Bos. & V. 551 (shipment of goods conttuy to 
statutory prohibition); Bibltana v. Crickett (1798), 1 Boh. & P. 264; Law v. 
Ilodaon (1809), 11 East, 300 (brickp. for sale required to be of certain uze); 
Langton v. 1/ughea (1813), 1 H. & 8. 593 (sale of drugs to be used iu brewing); 
itarchant ▼. Evana (1818), 2 Moore (o. P.). 14; Cannan ▼. il^oe(1819), 3 B. & Aid. 
179 (stock jobbing transaotione}; Bendey v. Bigiwld (1822), 5 B. A AM. 335 
(printer’s name to be afiBxed to work ); /Attla ▼. Boole (18^), 8 B. db 0. 192 
(delivery of ticket’ by vendor of oools); B. r, Oraveaend (inAaWtonta) (1882), 3 
B. A Ad. 240 (restri^oitt on taking of apprentices- by watermen); Forster v. 
TatAor (1834), 5B. A Ad. 687 (marking of vessels containing butter for saM; Cops 
V. RouAands (1836), 2 M. A W. 149 (unlicensed broker); Ferguason v. Sorman 
(1838), 6 Scott, 7M (regulations as to pawnbrokers); CutukB v. Dawam (184^, 
4 C. B. 376 (ticket on sale of coals); Taylor ▼. Onmland Oaa oauf Cbfea Cb, 
‘‘1864), 10 Exob. 203 (unqualified person acting as oonveyanoer); Ftdori'an 
}h.yleafind Sytidioais, Dott, [1805] 2 Cb. 624 (unremstned money-lender). 

(c) Sunday Observance Act, 1677 (29 Gar. 2, c. 7), e. 1. There ii an exc^ 
tioa providm by a. 3 of &e Aot in reroect of prepiaing and cook^ meat for 
*' Bach 08 otherwise cannot be provided,’’ aa to whiw see SuUenr, U^rd (1905), 
74 Iu J. (K. B.) 916. See also title Timb. 
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the statute is to render void any contract entered into on Sunday Bmr. s. 
by any person to whom the statute applies if the contract is made Sources Of 
in the exercise of his ordinary calling (d). But the words other lUegoUtf. 
person whatsoever ’* mean other person (jusdem generis with the 
classes of persons specified {e), and do not extend, for instance, to a 
hairdresser (/), the proprietor of a stage coach {g), or a farmer, even 
though he works with his own hands (h). 

Sunday trading is not illegal at common law, nor is it prohibited Sunriaj 
by the statute except where it is in the ordinary calling of the 
person trading (i). It follows that a contract made on Sunday is 
not avoided unless it is made in the ordinary course of the trade or 
business of one of the parties (,/). Baking puddings and pies is not 
an exercise of the ordinary calling of a baker {k), but baking or 
selling bread is (2). It is not in the ordinary course of a trades¬ 
man’s business to give a guarantee to another tradesman for the 
fidelity of a traveller (m). 

A contract is not avoided by the statute unless it is wholly mode, 
or at all events completed, on Sunday (n), and a contract which is 
void because made on Sunday is a valid and sufiicient consideration 
for a new promise made on a subsequent day (o). A defendant 
will not be pei*mitted to set up his own breach of the statutory 
provisions in order to avoid his contract, unless he can shdw that 
the plaintiff was aware of the illegality (p). 


(2) Cmtract$ derlared by Statute to be void. 

835 . Contracts by way of gaming or wagering are declared by Qamfng 
statute to bo void (g); and a promise to pay any person any sum 
of money paid by him under or in respect of any such contract, 
or to pay any sum by way of commission, fee, reward, or otherwise 


(cO FfTinell y. Jlidler (18261, Oli.&G. 406; Smith v. Sparroto (1827), 4 Bing. 
84; Simpam y. NiehoUe (1838), 3 M. & W. 240. 

(e) iZ. V. Cleworih (1864), 4 B. & S. 927. 

(/) Palme/r v. Smw, ([1000] 1 Q. B. 728. But the statute applies to barbers 
so far as concerns the business of shayiog customers: see PhiWpa r. /nnc« (1837), 
4 Cl. & fin. 234, H. L. 


(o) Sandiman v. Breach (1827), 7 B. & C. 86 . 

(h) Jl. y. Uleteorth (1864), 4 B. & S. 927. 

(t) Drury y. Defmiiaivc (1808), 1 Taunt, 131. 

( 7 ] Beai/e y. Morgan (1838), 4 M. & W. 270; Peede y. Diekeiu (1834), 3 Dowl. 
171 (not in the ordinary course of a solicitor's business to become porsonall 7 
temonsible for a client's debts); B. y. Wkitmuh {Inhabitanti) (1827), 7 B. & C. 
696 (hiring of labourer by fanner not within the statute). 

(k) JL y. John Younger (1793), 6 Term Bep. 449. 

(l) Jbid, See also as to baking and seUing bread, 3 Qeo. 4, o. cri,; Bread 
Act, 1836 (6 A 7 Will. 4, c. 37), s. 14; B. y. Brot (1901), 86 L. T. 681 (Jewish 
betor); JL y. Mead, [1902] 2 K. B. 212; and title Toon aim Duuas. 

(m) Norton y. I^oteell (1842), 4 Man. & O. 42. See also title Tim. 

(n) Ibid, (contract signed on Sunday and delivered on Monday) f Beatm&nt 
t. ifrengeriildiT), 6 0. B. 301. 

( 0 ) ^iiliame t. TauZ (1830), 6 Bing. 606. ' * - - 

(p) Bloaeomey. William (1824), 3 B. AC. 232cAorsedealer sued for broach of 
warranty); Smitk y. Sparrost (1827), 4 Bing. OtMaintiff aware of illegality). 

<;} Oamug Act, 1846 (8 A A Viet 0 . 109), a 18; and see title Gamimo 
AND WAmama. 
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in respect of any Buoh contract, or of any^ aervices in relation 
thereto or in connection therewith, is also void (r). 

An assignment of or charge on a police constable's pension {$) 
or an old age pension (t), and any agreement to assign or charge 
cither of them, is declared by statute to be void. 

A policy of insurance on any person’s life, or on any other event 
in which the person for whose benefit the policy is made has no 
insurable interest, is a watering contract, and is declared by statute 
to be void (u), as are policies of marine insurance, interest or no 
interest (a). 

Certain contracts for the sale on credit of intoxicating li(]^nor8 to 
be consumed on the premises where sold are in effect avoided by 
statute (6). 

A contract for the sale of joint-stock bank shares which does not 
specify the numbers of the shares or name of the registered 
proprietor is docliirod by statute to be void (c). 

836. As a genera] rule, any person can enter into a binding 
contract to waive the benefits conf&rrod upon him by an Act of 
rarliament, or, as it is said, can contract himself out of the Act, 
unless it can bo shown that such an agreement is in the circum¬ 
stances of the particular case ccmtrary to public policy (d). In 
certain cases, however, the legislature has expressly provided that 
any such contract shall be void. The following are instances in 
which contracting out is precluded by the provisions of the statute 
by which the rights are conferred :—An agreement made between 
landlord and tenant for the payment of rent in full without deducting 
the landlord’s property tax (e); an agreement by which an occupier 
of laud is divested of his right to kill ground game (/); a stipulation 
by which a lessee is deprived of his right to apply for relief against 
forfeiture for breach of covenant (p); a contract by a tenant for life 
not to oxorciBO any of his powers under the Settled Lt^id Act, 
1882 (h ); an agreement by which a tenant is deprived of his right 
to freedom of cropping and disposal of the produce of his bolding 

(r) Qomiiig Act, 1892 (ad A 56 Viet. c. 9), s. 1. See title QAUUro axd 
Waoxrwo. 

(«} Police Act, 1890 (53 & 54 Viet. o. 45}, 8. 7, except so far as made lor the 
heueiit of the family of the pousiouer. 

(t) Old Age Penaiuna Act, 1908 (8 Jildw. 7, c. 40), a. 6. 

(u) Tjifo Asaurance Act, 1774 (14 Qeo. 3, c. 48), a. 1; aud aee title IirsaKAircB. 

(a) Marine Inauranoe Act, 1906 '(6 hJdw. 7, c. 41), a. 4. 

lb) Sale of Spirits Act, 1750 (24 Qeo. 2, o. 40), a. 12, as amended by the 
S.ale of Spirits Act, 1862 (23 & 26 Viet. o. 38), and by the County Gourta Act, 
1888 (61 & 62 Viet. c. 43), s. 182. See title Intoxicatino Liqttous. 

(c) hanking Coiiipaniea Act, 1867 (30 A 31 Viet. o. 20). Bee Neilton v. Jamat 
(1882), 9 Q. U. D. 646, Oi A. ; Seymour v. Bridge (1885), 14 Q. B. D. 460; Perry 
V. Barnett (1-886), 16 Q. B. B. 388, C. A.; Coatee, Son A Co. v. JVicey (1892}, 
8 T. li. B. 474, u. A.; and title Sroox Bxchanoe. 

(d) Orifdhe v. Dudfeg (Earl) (1882), 9 Q. B. D. 357. 

(e) BicomeTaxAct, 1642(6 & 6 Viet. o. 36), as. 73,103. See title Iirooira Tax. 

(/) Ground Game Act, 1880 (43 & 44 Viet. c. 47), a 3, and see Ground Game 

(Amendment) Act, 1906 (6 Edw. 7, c. 21), s. 3, and title Gamx. 

(y) OouTeyanoingandliawof Property Act, 1881 (44 & 46 Vlct. 0.41), s. 14(0). 
See title LAiniLOiui Aim Tshaht, 

(A) 46 ft 46 Viot c. 88, i. 60. See title Rbat, PxoriBTV Aim Ohattbia 
BeaIi. 
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or to ^mpensation under the Agricnltara! Holdings Aet, 1908, 
except in so far as that Act permits compensation to be substituted 
by agreement (t); a contract made between an occupier and an owner 
of lands for the {»yment of the tithe rent-charge by the occupier (ft); 
a contract by which a workman is deprived of his right to compensa* 
tion for injuries under the Workmen’s Compensation Act, 1906 (2), 
except in the case of a scheme certified by the Registrar of Friendly 
Societies under that Act. 

(3) Statutory Regulalion of Pte/eationo and Tradea, 

837 . Many professions, trades, and businesses are regulated by 
statute, and are subject to certain statutory restrictions as to the 
persons by whom or tlio manner in which they may be exercised or 
carried on (m). Thus, medical and surgical practitioners, apothe¬ 
caries, dentists, and veterinary surgeons are req[uired to be registered, 
and cannot recover any charges for professional services rendered 
by them unless they are registered in the manner prescribed by 
statute (n). Solicitors are rccpiired to be enrolled, and no solicitor 
can recover any charges for work done by him as a solicitor unless 
ho holds a certificato authorising him to practise as a solicitor (o). 

Among the trades or busineases which can only be carried on by 
persona who hold a licence or certificato or are registered in the 
manner preacribed by statute are those of auctioneers (p), hawkers, 
pediars( 9 ), pawnbrokers (r), money-lenders (a), and midwives (&). 
Intoxicating liquors (c), tobacco and snuff (d), and game (c) can only 
be sold by persons who are licensed to sell them. Poisons can only 
be sold by duly registered chemists and in the manner prescribed 
by statutory regulations (/). 


(t) Agricultural UoldiiigB Act, 1908 (8 Edvr. 7, & 21^, ss. fi, 10,11, 20 ; bco 
also Allotmouts iind (Juttiigo Qardons Oomponsiitiuii for Crops Act, 1687 (liO & ,71 
Yict. c. 261, s. 5 ; and soo title Aghtcultoiis, VoL I, p. 202. 

(If) Tithe Act, 1891 (,>4 & fid Yiot. c. 8}, a. 1. See titlo Lakulord and 
Tenant. 

g o Edw. 7, c. 58, s. 3. See title Master and Servant. 
i) As to the statutory regulation of trades in general, see title Trade and 
Trade Unions. 

(n) Apothrearies Act, 181S (fifi Geo. 3, c. 104), s. 21; Medical Act, 1858 (21 & 
2^ Viet. c. 90), B. 32 ; Dentists Act, 1878 (41 & 42 Yict. o. 33), s. 5; Yetonnury 
Surgeons Act, 1881 (44 & 45 Viet. o. 62), s. 17. See titlo Medicine and 
A-OY* 

(o) Solicitors Act, 1843 (6 & 7 Yict. o. 73), s. 26. See title Solicitors. 

(p) Auctioneers Act, 1845 (8 & 9 Yict. o. 15), s. 4. See title Auotion and 
Auctioneers, Yol. I., p. 439. 

(0) See title Markets and Fairs. 

(r) Pawnbrokers Act, 1872 (35 & 36 Vid c. 93), s. 37. See title Pawnbrokers 
AND Plbdobs. 

(a) Money-lenders Act, 1900 (63 & 64 Yict. 0 . 51), s. 2. See title Monet and 
Monet Lekdino. 

(fi) Midwires Act, 1902 (2 Edw. 7, 0 . 17), s. 1. See title PuBtiO Health 


BTO. 

(e) liaensing Act, 1872 (36 ft 36 Yiot. 0 . 94), s. 3. See title iHtpzuiATlNa 
Liqtjobs. 

(di See title Bevenub. 

(e) Game Act, 1831 (1 ft 3 Will. 4, o. 32). s. 14. See title GAXB. 

(/) Fbison and Fhonno^y Act, 1903 (8 Edw. 7, 0 . 55). See title MfenictNl 
AND PkAEVAOT. 


Sadr. I. 
BoilitttOf 
Blegidlty. 


Re(;iiIatIon of 
profeasioRB 
and trades. 
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888. Statutory provisions regulate the manner in which brea^ 
coal, and old metal may be sold (g). The name of tibe printer is 
required by statute to be written or printed on any paper printed 
for reward, and if this requirement is not complied with the price 
of the printing cannot be recovered (/<)• Every contract or trans* 
action involving the payment of any money in the United Kingdom 
must be mode m legal currency and not otherwise (t); and every 
contract for work to be done or goods to be sold or carried by weight 
or measure in the United Kingdom must be made according to the 
imperial weights or measures established by statute (k). 

SoB'Seot, 3 .—Illegality supervening after Contract made. 

839 . Where the performance of a contract, which was legal at 

the time when the contract was made, has been rendered illegal by 
a Bubsequent Act of Parliament, the parties are as a rule excused 
from further performance of the contract, because they are presumed 
to have contracted with reference to the law as existing at the time 
when the contract was made {I). • 

Sttb-Seot. 4 .—lUegality under Foreign Law. 

840 . A contract mado abroad which is to be performed in this 
country will not be enforced here if it is contrary to public policy 
according to English law, even tluiugh it may be valid according 
to the law of the country where it was made (m). But a contract 
which is regarded as contrary to public policy by the law of the 
foreign country where it was made will be enforced here if it is valid 
according to English law(fl). 

In the case of a contract which is to be performed abroad, the 
fact that it is illegal according to English law will not prevent its 
enforcement here if it is legal according to the law of the country 
where it is to be performed (o), unless it is contrary to morality or 
to the principles of natural justice (p). 


(g) Bread Act, 183G (BAT Will. 4, c. 87), as. 4, 6; Weights and Moastirea 
Act, 1889 (82 A 63 Yiot. a 21), as. 20—81; Old Metal Dealers Act, 1861 (24 A 
26 Yict. c. 110), B. 8; Prevention of Ctimes Act, 1871 (34 A 86 Wot. o. 112), 
s. 13. See titles Food Aim Dbuos; Weiouts akd MsAsinuss; dsDUNAn 
Law AND PROOEDTIItE. 

(it) Newspapers, Priuten and Beading Booms Bepeal Adi 1860 (82 A S3 Yict. 
0 . 24), a 1; Jieneley v. Bigwdd (1^22), 6 B. A Aid. 336. ^ title Preos awd 
PnnTTiNO. 

(«) Ooinage Act, 1870 (33 A 34 Yict. o. 10), s. 6. See title CommrutioHAX. 
Law, Vol. VI., p. 461. 

(k) Weights an'd Measures Act, 1878 (41 A 42 Yiot, o. 49), s. 19, and Weights 
ana Measures Act, 1889 (62 A 63 Yiot. o. 21), s. & See title Wbiohis Aim 
MxAeuuEB.- ‘ 


(2) See431,post; Eyre v. ShdUy (184(9, 6 M. A W. 269: Be SweeUng, 
[1898]] 1 Ch. 268. 

(m) Hope V. Hope (1867), 8 De G. M. A G. 731,0. A.; OreS v. Levy (1864), 16 
0. B. (»..B.) 73; Boueillon v. Roueillon (1880), 14 Ch. D. 361. 

(n) > A Mieeouri BtecmuA^ CV.J1689), 42 (m. D. 321, 0. A. 

W V. lUidge (1660), 8 <7. B. (K. S.) 861, Ex. Oh.; Saadtu v. Fulton (19081, 
99 L. T. 92, afflrmM in CL A. (190^, 26 T. L. B. 446. 

(p) Kau/nwm r. Gerwa, [1904X^1 K B. 601, 0. A. See further tm this 
subject, title Cokvliot ox* Laws, YoL YL, p. 232. 
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Sect. 4.— Statatory Cc^firmatum oj Void Contraeto. Ban, i. 

841. In some eases, especially in the case of working agreements 
between railway companies, an agreement which would otherwise 
be invalid is scheduled to a local and personal Act of Parliament, by contracts, 
which it is confirmed and declared to be valid and binding upon — 
the parties to it (q). The effect of such a provision is not merely *?^?***“‘ 
to give the parties capacity to enter into an agreement which would 
otherwise be tUtra vires or invalid, but to make the agreement 
itself valid in toto, for every clause of the agreement has statutory 
validity (r). 

Where an Act of Parliament not merely confirms a scheduled 
agreement, but requires the parties to carry it out, the agreement 
becomes a statutory obligation, and is to be read as if its provisions 
were contained in a section of the Act (s). 

Sect. B.—IncidenU of Illegal Contracts. 

848< Where there is nothing on the face of a contract to show Eztriosio 
that it is illegal, extrinsic evidence is admissible to prove the evident, 
illegality either of the consideration for the promise or of the 
purpose for which the contract was made, evon if the contract is 
under seal (a). * 

843. Wliere any part of the consideration for a promise or tTnlawfal 
promises contained in the contract is unlawful, the whole agreement coMidemtion. 
is void, for it is impossible to discriminate between the weight to 
be given to different parts of the consideration, and the lawful part 
cannot be severed from that which is unlawful (6). 


({) See, for example, Jonas y. St. Dunsian-in-the- West Overseers (100S),72 J. P. 
157, 0. A., and the cases cited in tho following notes. 

(r) Manchester Ship Canal Co, y. Manchester Jmcecottru Oo., [1901] 2 Ch. 37,0.A., 
affirming Fabwell, J.,_ [10001 2 Ch. 352. But the mere fact that an invalid 
agreement is referred to in a subsequent Act of Parliament by way of recital is 
not in itself snffidont to give statutory validity to the agreement whore the Act 
contains no exprass confirmation of it (iTent Coast Bail. Co. v. London, Chatham, 
and Dover Bail. Co. (1868), 8 Oh. App. 656). Where a tenant for life of settled 
land entered into an agreement to sell it under the Settled Land Acts at a price 
to he fixed by valuation, and tho agreement was confirmed and made hinding 
on the parties to it by a private Act of Parliament, it was held that the agree¬ 
ment, which but for the Act of Parliament would have been a breach of trust, 
was muding upon all parties interested in the settled land, even though they 
were not mentioned in the Act (Be Wilton's (Earl) Setttsd Estates, Q60711 Oh. 5m. 

(«) Caledonian BaB. Co. r. Greenotk and Wemyss Bay Bail. Co. (1874), L. B. 
3 So. ft Div. M7; OreaS Western BafL Co. v. ffaUsowen Bail. Co. (1883), 52 L. J. 
(a B.) 473; B. v. Midland Bail. Co. (1887), 19 a B. D. 540. 

(■VtVKnsv. BZontem (1767), 2 Wile. 341; 1 Smith, L. 0., 11th ed., 369; 
Oas JAgkt and Coke Oo. v. Turner (1840), 6 Bing. (w. a) 324, Ex. Oh.; Benyon v. 
JSTetOefdld (1850), 3 Mao. ft O. 94. 

(5) Fefukers^ v. Mutehinson (1590), Oro. Elia. 199 ; Seott v. Oittmore (1810), 
a wmt. 226; Shadtdl v. BMier (18%), 2 Bing. (k. 0.) ^;’/onea v. Waits 
(1839), 5 Bing. (w. a.) 341, Ex. Oh.; Hopkins v. PrueaU (1847X 4 ( X£. 578; 
Uaimiudon v. YieUma Graving Dods Co. (1878), 3 Q..3. -1). 54(^'4!iMiii v. 
Gtimoads (1888), 39 Oh. D, 605 ; Kaxmey V. mdshistn OdlUsry Co.,' [1893] 1 
Q. B, 700, 0. A.: Kershaw V. Evans (1906), 51 Sob do. 27,0. A.; MvsdisT, Owen, 
[lM7j 1 K, B. 746,0. A., per OoiXiHS, M.B., at p. 753; Browns v. Bail^ (1908). 
24T.II.B.644. 
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844. Where a contract consistB of several promises some of which 
arc lugal and others illegal, and there is no illegality in the con¬ 
sideration, the promises which are in themselves legal are not con¬ 
taminated by the illegality of the others and can he enforced,nnless the 
promises are inseparable from and dependent upon one another (c). 

845. No action can be brought for the purpose of enforcing an 
illegal contract either directly or indirectly (d), or of recovering a 
share of the proceeds of an illegal transaction, by any of the parties 
to it (e). Where the object of a contract is illegal the whole trans¬ 
action is tainted with illegality, and no right of action exists in 
respect of anything arising out of the transaction (/). In such a 
case the maxim In paii delicto, potior eat conditio defendentia applies, 
and the test for determining whether an action lies is to see 
whether the plaintiff can make out his claim without relying on 
the illegal transaction to which he was a party (</). 

The illegality of a contract may be set up by way of defence to an 
action on the contract, even if it does not appear on the face of the con¬ 
tract (//); hut in c rder to obtain relief‘In equity by getting the contract 
sot aside, the applicant must prove, not only that the contract was 
illegal, hut that he was induced to enter into it by pressure or undue 
influence (i). 

Whore money has been advanced by a money-lender otherwise 
than in his registered name (Jc), the. borrower is entitled to a declara¬ 
tion that the transaction is void, without being put on terms to 


(c) 1 Wms. Saund. R5; Piyot'a Cate (ISH). 11 Co. Bup. 26 b, 27 b; JIarrimjton v. 
KloprtHffje (1785), 2 Brod. A Bing. 678, n.; Mouya v. Ltake (1769), 8 Term Hep. 
411; (iatMl v. King (1809), 11 KuHt, 163 ; IVigg v. HJiuttleirorth (IRIO), IS East, 
87 ; Ilov'e v. Sgtige (1812), 13 East, 440; Newman v. Newman (1815), 4 M. & S. 
66 ; M'Allen v. ChvrcMll (1826), 11 Mooto (o. P.), 4.S3 ; Uihhaut v. Iimqivr (1831), 
2 B. & Ad. 734; UiddtU v. Leader (1823), 1B. & 0.327; Kerriaon v. Cole (1807), 
6 East, 231; Payw v. Brecm Corporation (1868), 3 H. & N. 572; Pickering y. 
Ilfraeomhe Rail. Co. (1868), L. B. 3 0. P. 235, per Wii.tiKS, J., at p. 250; Oiutea 
Tramwaye Co. y. Mewlel (1878), 8 Ob. D. 2.35,0. A.,at p. 243; ReBurdelt, Kxjiarte 
Jlyme (1888), 20 a B. D. 310, 0. A. ; B. v. B. (1892), 8 T. li. B. 636; Kearney y. 
Whitehaven Colliery Co., n863] 1 Q. B. 700, 0. A.; Re Taaaeaon, Ex parte Muam, 
[1865] 1 Q. B. 333; Baktr y. IJedgecock (1888), 39 Oh. D. 520; United Shoe 
Machinery Co. of Canada y. Brunet (1909), 25 T. L. B. 442, P. 0. Sod also the 
decisions relating to covenants in restraint of trade, which are cited under title 
Trauw akd Tbaub Unions. 

(d) Thamton y. Thornton (1802), 7 Ves. 470; Taylor y. Bower a (1876), 1 
Q. It. ]). 391,0. A.; Beoit y. Ma^ghten (1908), Timet, November 25, 

(e) Byket v. Beadon (1879), 11 Ch. D. 170. 

(/) Smith y. White (1866), L. B. 1 Eq. 626. 

((;) Simpson y. BUna (1816), 7 Taunt. 246; Fioaz y. NichoUt (1846), 2 0. B. 
50i ; A.-u. V. ffollingworth (1857), 2 H. & N. 410, at p. 423; Ttmlar y. Chetier 
(1860), L. B. 4 ‘a B. 309; Taylor y. Bowera (1876), 1 a B. D. 291, 0. A. ; 
B^ae y. Phiaphaio Bmage Ch. (1875), L. B. 10 B. 401, affirmed (1876) 1 
Q. B. 7). 67-6,* 0. A. See p. 486, poet, as to when money reomved under an illegal 
jDontract can be claimed by another person os having been received to hU use. 

[h) Hdman y, JbhnaoA (1775), 1 Cowp. 841; Re Cork and Toughhl J^il. Co. 
(1860), 4 Oh. Am. 748; Jones ▼. Merwnethahire Permanant Ben^t Building 
iSciciato. 118921 I On. 176,0. A., per LlNDUiV, L.J., at p. 181. 

(i) wwianu y. Bojfiek (1806), L. B. 1 H. L. 200; Apera y. Jerdtina (1873), 
L. E. 16 Eq. 275 ; MeOmhie y. Haalam (^1891), 65 L. T. 601, 0. A.; Jems v. 
Merionethahira Pehnanent Btnefit BaUding aoeutig, aupta. 

(le) Money-lenders A6t, 1900 (63 & 64 Yiet. a, 51) s. 3 (t) (o). Soc title 
Monet and Monet Lending. 
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repay the amoimt received by him ({); bnt he oannot obtain relief 
in an equitable action to recover securities mortga^d by him to the 
money-lender except upon condition of repaying me money which 
was advanced upon them(nt). 

846. liloney paid or goods delivered in pursuance of an illegal 
contract can be recovered from the other party so long as tbe 
contract remains executory (n), provided that notice is given 
repudiating the contract before the action is brought (o); ami 
money deposited with a stakeholder to abide the event of such a 
contract can be recovered from him if notice is given at any time 
before he has paid it over in pursuance of the contract {p). If, 
however, the illegal purpose has been earned out or a substantial 
part of Uie contract Las been performed, iiioncy paid under the 
contract can no longer be recovered ( 7 ), except where it appears 
that the parties were not in pati delicto, for instance, where the 
plaintiif shows that ho was induced to enter into the contract by 
fraud, duress, or oppression on the part of the defendant, or that a 
fiduciary relationship existed between the parties which renders it 
inequitable for the defendant to insist upon the bargain that he 
made with the plaiutiif (r), or where the contract is made illegal by 


(/) Chapman v. Micknehm, [1908] 2 Cli. 612. 

(m) SioU V. NesUt (1789), 2 IJro. 0. 0. 610; Ilaaon y. Gardiner (1703), 4 
Bro. C. 0. 436 ; Ltdt/e v. Natioml Union Investment Co., Ltd., y‘J071 1 Ch. 300. 
Whether the eocurities could bo recovered in a common*luw action of detinue or 
troTor without the imposition of such terms is still an open question (see Fitzrty 
V. Gwiflim (178G), 1 Term Hop. 153; Jfind/e v, O’^rten (1809), 1 Taunt. 413'; 
lioberts v. Gqf (1820), 4 B. & Aid. 92; Tregoning y. Attenbormigh (1830), 7 Bing. 
97 ; Hargreaves v. Hutchinson (^1834), 2 Ad. & £L 12 ; Lodge v. National Union 
Investment Co., Ltd., euiera). ^ title AIohey and Money Lenuinq. 

(n) 'I'appenden y. Randall (1801), 2 Bos. & P. 467; Rone y, Ekless (1860), 5 
H. & N. 925; Symea Y. Hughea (1875), L. E. 9 Eq. 475; Taylor v. liowera 
(1676), 1Q. B. D. 291, 0. A.; Hermany, Jeuc/iner (1885), 16 Q. B. D. 561, C. A.; 
JCearley y. Thompson (1890), 24 Q. B. D. 742, 0. A1 ; Hermann v. Charlesworlh, 
[1905] 2 K. B. 123, 0. A. 

(o) Rusk V. WaUh (1812), 4 Taunt. 290; Ralgart y. Leckie (1817), 6 M. & S. 
290. 

(j>) Haatel"W y. Jackson (1828), 8 B. & C. 221; Hudson y. Terrill (1833), 1 
Or. & M. 797; Rarday y. Pearson, [1893] 2 Ch. 154. See further, os to the 
right to recoyer from a stakeholder a deposit mode on a wager, title Qaming 
ANU WAaEoum. 

( 7 ) Collins V. Rlantarn (1767), 2 Wils, 341 ; 1 Smith, L. C., 11th e<l., 3(}9 ; Lowry 
y. Rowrdieu (1780), 2 Doug. (^ B.) 468 ; Qoodall y. Lowndes (1844), 6 Q. JJ. 464'; 
Taylor v. C7i«f<T (1669), L. E. 4 Q. B. 800; Ayerri y. Jenkiiu (1873), L. E. 10 
Eq. 275 ; Bcghie y. PhosphaU Sevmge Co. (1875), jj. E. 10 Q. B. 491 ; aflinned 
(1876) 1 Qi B. D. 679, U. A.; As Maplebadc, Ex parte CaldeaAt (1876), 4 Oh. D. 
160, 0. A. ; Re Great Berlin Steamboat Co. (1884), 26 Ch. D. 616, 0. A. ; Herman 
y. JituoAnsr (1885), 15 Q. E D. 561, 0. A. ; Howard y. Refuge FriemUy Society 
(1886), 54 L. T. 644; Kearley y. Thoruon, supra; Scott v. Brown, Hoenag, 
MeNal it Co., [1892] 2 Q. B. 724, 0. A.; Apthorp y. NeuiBe it Co. (1907), 23 
T. L. E. 676. 

(rl Smith y. Cuff (1817), 6 1£. & S. KM; Htnion y. Btley (1843), 11 M. & W. 
492; Higgins y. Pitt (1849), 4 Exch. 312; Beyndl y. Sprye (1852), 1 M. & 
Q. -660, at p, 679; Atkinson T. Denhy (1802), 7 H. a 91ii, Ex^'^;; Rs 
Leneb^'s Adicy (1877), 7 Oh. D. 650; Eisarj^ y. Tkvmson, Mpta; British 
Workmasds and Genera* Assurance Co. y. Cunlm (1902); 18 T, L. B. 6(^, 0. A. ; 
Earse ▼. Pearl Life Asewranee Co,, [1004] 1 £:B,066,0. A. ; KeitleweU y. Refuge 
Assurunee Co., [1908) 1 E. E 646, O* afBnned in U. L. (1909), 25 V. L. E. 305. 
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statute with the object of protecting a particular class of persons 
to which the plaintiff belongs (a). 

847. A securit; which is given in respect of a debt arising out 
of an illegal transaction is tainted with ille^lity, and cannot be 
enforced, whether it is under seal or not, if it was taken by a 
person who knew, or ought to have known, of the illegality (b); but 
in the case of a contract Avbich is merely void and not illegal, a 
security given for payment of a debt arising oat of the contract 
is in the same position as any other promise which is made 
without consideration, and if it i.s under seal it can ho enforced (c). 


Part V.—Discharge of Contract. 

848. There are three modes in which a contract may be dis¬ 
charged—(1) by performance, where* all that the promisor under¬ 
took to do has been performed ; (2) in certain cases where the 
promisor is excused by law from performing his promise; (3) by 
breach, whore the promisor has failed to perform his promise. 

Sect. 1.— rti>/ormance. 

Sub-Sect. 1 .—By whom Contract must he performed. 

849 Whore the contract is of such a nature that no personal 
skill or superintendence on the part of the promisor is required for 
its performance, it may as a rulo be performed either by the 
promisor himself or by some other person nominated by him for 
the purpose-(d); but where the personality of the promisor is or 
may be of importance, for instance, whore an element of personal 
skill or confidence is involved, the performance must be effected by 


(а) Drowning v. Morrie (1778), 2 Cowp. 790 ; Kenrley v. Thomson (1890), 21 
Q. l5. D, 742, C. A. ; Barclay y. Peareon, [1893] 2 Cb. 154; Lodge y. National 
Union Investment Co,, Ltd,, [1007] 1 Cb. SOO. 

(б) Cuthbert y. JIaley (1799), 8 Term Hep. 390; Walker v. Po'kine (1764), 1 

Wm. Bl. 817 ; Vannan v. Bryce (1819), 3 B. & Aid. 179 ; Amory v. Meryweathcr 
(1824), 2 B. & C. 873 ; Prole y. (1836), 3 Scott, 6(U; Benyon r. Nettlefold 

(1850), 3 Mao. & G. 04 ; Fither v.,Bridget (1884), 3 E. & B. 642, Ex. Cb. ; Owes 
y. Mare (1863), 2 H. & (}. 339; Clay y. Bay (1864), 17 C. B. (K. S.) 188 ; Taylor 
T. Chester (1869), L. R. 4 Q. B. 309 ; Jenningt y, IJatnmond (1882), 9 Q. B. D. 
225; Bhaw v. Benton (1883), 11 Q. B. D. 563, 0. A.; Kerthaw y. Evant (1906), 
81 &1. Jo. 27,0. Securities given in reepoot of bets on games (which inolndes 

horse-raoing) are to be deemed to bare been given for an illegal consideration 
(9 Ann. o. 19, (o. 14, Buff.); Gaming Act, 1836 (5 ft 6 Will. 4, o. 41), a 1). See 
Univerted Stock Exehange^Ltd, v, Btraehan, [1896] A. 0. 166 ; The Uronmire, E» 
parts Waud, [1898] 2 Q. B. 383, 0. A.; and* title GaniNa Aim WAGEBme. As 
to the rights of a holder in duo coarse where the security given is a negotiable 
instrument, see title Bn.L8 or Exokakox, Pbowisbobt Notes, akd Negohabub 
iRSTEgmENis, Yol. n., p. 600 . 

(e) y. WUMas (1600), 5 Yes. 286; Nye y. Moteley (1826), 6 B. ft 0.138; 
Wynns v. ObSandri* G826h i Buss. 293; Fitch y. Jones (1866), 6 E. ft B. 238; 
Torkthire Batlway Wagon Co. y. Maelnre (1881), 19 Ch. D. 478; Be Vedlanes, 
VaUancs v. Blagden (1884), 26 Ch. D. 803. 

(d) BrUish Waggon Co, v. Lea (1880X 5 B. D. 149. 
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the promisor personally, and the other party is entitled to object to sacnr. i. 
the contract being performed by any other person (e): Ferfonn- 

In the case of a joint promise each of the promisors is liable 


as between himself and the promisee to perform the whole of 

the contract (f), though he is entitled, if he is sued on the promise. 

contract, to have the other promisors joined as defendants {g). 

S(7 B-Seot. 2.—Mode of Perfarmomee, 

860. Tho question whether what has been done amounts to a Mod* of 
performance of the contract is a question in each case of the con- porformwio*. 
struction of the terms of the contract (/t). The promisor is not 
entitled to substitute for what he has promised something else 
which is equally advantageous to the promisee (i). The parties 
may, however, by express agreement or waiver substitute a different 
mode of performance for that originally agreed on (y). 

In the case of an alternative promise (that is, a promise to do Aitematin 
one of two or more things), if the contract does not state which 

- ■ ■ ' II . ■! ■» I I I . ■■I .■ — » ■ ■ ■ ■ ■ 1. 

(e) Schmalinff-v. Thomlimoii, (1815), 6 Taunt. 147 (transport of goods to foreign 
market); Jlobton v. JJrwJtmond (1831),2 B. ft Ad. 303 (agi«ement by cooebmaker 
to supply carriflgo for a term of years) ; Boulton v. Jones (1857), 2 H. ft N. 504 
(snlo 01 goods); Jaeger't {Dr.) Sanitarg W^Hjllen Sgstem Co., Ltd. v. WaBcgr Sous 
(1897)^1 77 L. T. 180, 0. A.; GrifUh v. Toioer Publishing Co., Ltd. and Moncritff, 

(18971 1 Ch. 21 (ngi-eomout between author and publisher); Lucat ▼. Monerieff 
(1905)r 21 T. L. 11. CS3 (author and publisho^. Compare iPolhurst v. AssodatM 
Portland Cement Manw/aeturerB Q900), [19031 A. 0. 414, and Buesell ft Co., Ltd. 
v.AtuAin Fryers (1009), 25 T. L. Ik 414.^ see also p. 4S\,yost. Where the 
other party nos a claim which he is entitled to set off against his liability 
under the contract, it has been said that ho is entitled to insist upon the con¬ 
tract being performed by the promisor personally {Boulttm, v. Jones, supra, per 
BoAMWEr.n, B.). 

(/) BicJuirde r. Heather (1817), 1 B. & Aid. 29; Monntstephen v. BtooAm (1818), 

1 B. ft Aid. 224 ; King v. Hoare (1844), 13 hi. ft W. 494, at p. 505. See p. 336, 
ante; and as to tho liability of the survivors after the death of any of the joint 
promisors, see p. 337, ante. 

{g) Kendall v. Hamilton (1879), 4 App. Oas. 504; Pilleg t. Ituhinson (1887), 

20 U. B. I), 155; 11. S. 0., Ord. 16, r. 11. See p. 336, ante; and as to tho right 
of one joint promisor to contribution from the others, see p. 471, post. 

(A) PentdaU y. Harbome (1846), 11 Q. B. 368 (covenant to insure from time 
to time and at all times held broken by leaving a part uninsured for two 
months after oxocution of the lease, though no loss was suffered); Biehardson 
y.,Barnes (1849), 4 Exch. 128 (agreement to give lease of a term which hod 
expired hold not satisfied by delivery of the lease with the seal tom ofQ; Doe d. 

Jlfuslon T. Obtain (1845), 6 Q. B. 953 (covenant by lessee to insure in joint 
names of himself and lessor not fulfilled by insurance in name of lessee only; 
compare .havens y. jl/t(Mrio»(1863), 10 Hare, 641); Etlmundson y. Longton Cbr- 
poratfon (1902), 19 T. L. B. 15 (payment for gas by putting money in automatic 
slot meter, the money being stmen without negligence). In the case of a con¬ 
tract for toe sale of goods, if the seller delivers a quantity of goods larger or 
smaller than he contracted to sell, or delivers the go^s nixed with goods of 
a different description not included^ in the cootract, this is not a performanoe o£ 
the oontiuot, and the buyer is entitled to reject the goods (Sale of Goods Act, 

1893 (56 ft 57 Yiot. o. 71i, s. 3^. See titia Saub OF Ooona. 

(»). Legh y. LiBie (18^, 6 H. ft N. 165; Forman ft Co. Propridary y. The 
Ltddtsdale,” [I900j A. 0.190, P. 0. Compare Havens y. Middktfin (18^}, 

10 Hare, 641, whore it was held that a covenant by a lenee toioaitae m the 
names of himself and lessor was sufBdently performed 1^ an insaraDCe in the 
name of the lessor slone, on the ground that tbit Stipulation for the joining of 
the leesee was for his exdnalTe beneflty which be might therefoie dispense with. 

(y) See pp. 421,423, post. 
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Biot. 1. party is to have tlie option, the rule of law is that the party who 
Perform* has to perform the first act has the right to elect which branch of 

BPCe . the alternative he will perform {k). Where the option rests with 

the promisee, notice must be given by him of the mode in which 
the option has been exercised, and the liability of the other party 
to perform the contract does not arise until such notice has been 
given (2). When an option has been exercised the election cannot 
afterwards be revoked (?»); but a tender of performance which is 
not in accordance with the terms of the contract can be withdrawn, 
and does not preclude the promisor from subsequently making a 
tender of performance in a proper manner, at any rate where the 
first tender has been rejected by the promisee (n). 

Where one of the things contracted for subsequently becomes 
impossible, it is a question of construction of the terms of the 
contract whether the promisor is bound to perform the alternative 
or is discharged altogether (o). 


SoB-SacT. 3 .—Time ff Terf^irmance. 

Where no 851. Where no time for performance is fixed by the contract, 
time fixed. implies an undertaking by each party to perform his part 

of the contract witliin what is a reasonable time having regard to 
the circumstances of the case (p). 


(A-) LayUm v. Patree (1778), 1 IJoug. (k. b.) 15; Pannv. Spurrier {181)3), H 
]) 0 B. & P. Uiii); Price v. Nixon (1814), 5 Taunt. 338; Pe Prooktnan’a Trust (1869), 
6 Ch. App. 183; Reed v. Kilburn Vo-operaiive Society (1875), L. B. 10 Q. B. 264; 
I’ielma v. Hooper (1850), 5 Exch. 8.30. 

(0 Mallam v. Arden (1833), 10 Bing. 299; Vyse ▼. Waticfidd (1840), 6 
M. & W. 412, alBrinod 7 M. & W. 126, Ex. Gh.; (hiaminus y. Dowlais Iron Co. 
(1878), 47 L. J. (Q. B.) 576; Uonck v. Mailer (1881), 7 Q. B. U. 92, G. A.; Thorn 
y. City liiee Mills (1889), 40 Gh. D. 357. 

(m) Schneider y. Foala' (1857), 2 If. & N. 4; Bromi y. Royal Insurance Co, 
(1659), 1 E. & E. 853; lUtgg y. Weir (1861), 16 0. B. (K. s.) 471; Uaih y. Lees 
(1865), 3 H. & 0. 558. 

(n) Rorrowman y. Free (1878), 4 Q. B. D. 500, 0. A. 

(o) Anderson r. Commercial Union Assurance Co. (1685), 55 L. J. (4. B.) 146, 
0. A., jter BuwEir, L.J., at p. 150. As to impoBsibility as an excuae for the 
uoii-porfonna&oo of a contract, bco p. 426, post. 

(pi) Co. Litt. 208 a, b ; Taylor v. Great Northern Rail. Co. (1866), T' B. 1 0. P. 
385; Posllethwaite y. Freeland (1880), 5 App. Gas. 590 ; Pe Iroal v, A-Urr (1886), 
12 App. Gas. 141, P. 0.; Potter y.^lftboos (1815), 1 Stuvk. 82; JIariison v. Cays 
(1698), 1 Ld. Baym. 386; Ford y. CoUsvuorlh (1870), L. B. 5 Q. B. 544, Ex. Ch.; 
Carlton Steamship Co. v. Castle MaU Packets Co., [1898] A. C. 486: Hick y. Raymond 
and Reid, [1893] A. 0.22. In Hyde y. Waits (1843), 12 M. & W. 254, it was held 
that a covenant by a person to inBure hia life forthwith m\ut be construed as a 
covexiaub to insure within a reasonable time. In Stauntmi y. Wood (1851), 16 
Q. B. 638, where there Was a contract for the deiiyery of goods forthwith, to be 
paid for in' fourteen days, it was hold that ddiyery must be made at lei^t 
belora the expiration of the fourteen days, the contract importing that there 
was to be a period of credit. The words "m soon as poasiUe” wore oon- 
Btrued as meaning witliin a reasonable time in Hydraulic ^tginuriny Cb. v. 
McHaffie (1878), 4 Q. B. E. 670, a A.; but in Duncan y. Topham (1849), 8 C. B. 
225, it was held that the word '* direotly " imported that the act was to be done 
speodily, ea at least <u so^ as practicalue, and tliat it ought not to be construed 
as meaning merely within a resscnable time. As to the time tor deliyei^ of 
goods under a eonhraot for sate where no time for defiyexy is fixed, see s. 20 (2) 
of Bale of GKiods Act, 1893 (6d 4t 57 Viet. c. 71); and .title SAt.B ox Ctoons. 



Part V.— DiscHAnaii or Contract, 

852. At common law stipulationB as to time in a contract were, 
as a general rale, consider^ to be of the essence of the contract, 
even if they were not expressed to bo so, and were construed ae 
conditions precedent, so that in an action tor damages for breach 
of the contract the defendant could not escape liability by showing 
that he had offered performance, unless the offer was made at or 
within the precise time specified ( 5 ), and, on the other hand, the 
plaintiff could not succeed unless he could show that he was ready 
and willing to perform his part of the contract at or within the time 
fixed for performance (r). But in the exercise of its jurisdiction to 
decree specific performance the Court of Chancery adopted the rule, 
especially in the case of contracts for the sale of land, that stipula* 
tions as to time were not to be regarded as of the essence of the 
contract unless either they were made so by express terms, or it 
appeared from the nature of the contract, or the surrounding 
circumstances, that that was the intention of the parties; and in 
the absence of ah express stipulation, or clear indication of an 
intention, that time should boiof the essence of the contract, specific 
performance would be decreed although the plaintiff had failed to 
complete the contract or to take the various stops towards 
completion by the dates specified (s). 

653. The equitable rule now prevails, not only in actions for 
specific performance, but also in aetiops at law for damages for 
breach of contract, in the case of such contracts as fell within the 
jurisdiction of the Court of Chancery to decree specific perform¬ 
ance (t ); but it has no application to mercantile contracts not 
falling within that jurisdiction, with regard to which stipulations 
as to time are still primd facie to be regarded as essential (a). There 
is an exception to this latter rule in the case of stipulations as to 
the time for payment in contracts for the sale of goods, such 
stipulations not being deemed to be of the essence of the contract 
unless a different intention appears (&). But stipulations as to the 
time for delivery of the goods are considered essential unless a 
contrary intention is clearly shown (c). Where it is provided that 


( 9 ) See p. 432, post. As to the computation of time, and the moaning of 
particnlaT expressions descriptive of periods of time, see title Tims. 

(r) Noble v. EdvMxrdee (1877), 6 Oh. D. 378, 0. A.; Parkin v. Tkordd (1862), 
16 J3eav. 69; Wilde v. Fort (1812), 4 Taunt. 334 ; Samom v. Rhodu (1840), 6 Binff. 
(K. 0.) 261. 

(a) Parkin v. Tkorold, supra; SOon r. Slade (1802), 7 Yes. 266; Jb>berte t. 
Seny (1863), 3 De Q. M. A Q-. 284, 0. A.; TtUey ▼. Thomae (1867), 3 Oh. App. 
61; Boehm v. Wood (1820), 1 Jac. ft W. 419; NoJees v. Kilmorey (Lo d) (1847^ 1 
De G. ft Sm. 444. See, further, titles Sai.b or Land ; SrEcino^BFOBicAirax. 

tt) Judicature Act, 1873 (36 & 37 Yiot. 0 . 66), s. 26 (7). 

(а) Beuter v. Sola (1879), 4 0. P. D. 239, 0. A., per Ootton, L.J., at 
p. 249. 

(б) Sale of Goods Act, 1893 (66 ft 67 Yiot. 0 . 71), s. 10 (1). As to the time 
tor payment of bills of exchange and promissory notes. See title Bum 
EXCHAKUB, FbOKISSOBT NoTBS, ABU NBUonABlJi ISWrftUUBNn^'Td. ZL. 
p.476. 

(e) Bowes v. Shand (1877), 2 App. Cas. 465 (where goods were to be shipped 
duzbg March AptQ, it woa hdd (hat the buyer was entitled to reject goods 
shipped in February); Beuter v. Sola, supra 
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the goods shall be delivered on or before a certain day it is soffi* 
cient if they are tendered at a reasonable time on the last or any 
other of the days of the period specified (d). 

,854. In contracts subject to the equitable rule, although stipula¬ 
tions as to time ore primd facie presumed not to be of the essence 
of the contract, this is merely a presumption which is liable to be 
rebutted by a (dear indication of a contrary intention, and such an 
intention may appear either by a direct stipulation to that effect or 
by implication from the, nature of the subject-matter of , the 
contract and the surrounding circumstances (e). A condition in a 
contract for the sale of land that if from any cause whatever the 
purchase is not completed by a certain date the vendor shall be 
at liberty to rescind the contract makes the time for completion 
essential and justifies the vendor in rescinding the contract in the 
event of the purchaser refusing to pay the purchase-money on the 
appointed day(/). If in a contract for the purchase of a house 
for the purchaser’s own residence it is provided that vacant 
possession shall be given by a certain date, time will be considered 
of the essence of the contract, provided the vendor was aware that 
the purchaser required the premises for his own residence (ff). The 
motives of the purchaser will not, however, be taken into consideSra- 
tion in construing stipulations as to time, unless they are expressed 
in the contract or were made known lo the vendor (/t). 

Contracts for the sale of a reversionary interest (i), or of a public- 
house or business as a going concern (k), or for a lease of a working 
mine(Q, are instances of contracts in which stipulations as to time 
will be deemed essential by implication from the nature of the 
subject-matter in the absence of clear indication of an intention 
to the contrary. A provision that the purchaser shall pay interest 
on the purchase-money in the event of non-completion by the day 
appointed is, however, a sufficient indication that the time fixed for 
completion was not intended to be of the essence of the contract (m). 

An option for the renewal of a lease (n), or for the purchase or 
re-purchase of property (o), must in all cases be exercised strictly 
within the time limited for the purpose, otherwise it will lapse; 
and a notice of an intention to exercise the option given without 


(cQ Sale of Gooda Act, 1893 (56 A 57 Yict. o. 71), a. 29 (4); Startup y. Mae- 
donaid (1843), 6 Man. & O. 69% Ex, Oh. 

(«) JritAu V. Cottle (1823), Tara. A E. 78 ; Garter v. (Ikon and Chapter) 
(1835), 7 Sun. 211. • 

(/) Hudson y. Tjrnijde (I860), 29 Beav. 536. 

(o), Tdlty V. Thomas (1867), 3 Ch. App. 61; Hokes y. Kdmorey {Lord) (1847), 
1 De G. A .4^. 

(A) Boehmy. Wood (1620), 1 Jao. A W. 419; Nokesy. Kilmorw (£onZ), aupro. 
(t) Heuman y. ^ers (1793), 4 Bro. 0. 0. 391; Patrick y. Muner (1877), 2 
0. P. D. 342. 


(&) Cowles y. Cede (1871), 7 Ch. App. 12; Cadakt y. TiO. (182^, 1 Buss. 376; 
Bau y. lAthke (1868), Ij. B. 5 £q. 336., 

G) Mad^de v. Wedwe (1856), 22 Beay. 533. 

' in) Foir^'y. amn ; Batten y. Bussell (1888), 88 Oh, D. 334. 

») Nicholson y. BmUk (1&2). 22 Oh. D. 640. 

o) DibHns y. Bibbins, [1896} 2 Oh. 348-; Bcmtibnh (lord) y. Melton (1864), 
i inow. A Sm. 278. 



Part'V.—D isoHABax of Gontbaot. 




aathoritj within the time limited cannot be made efibotiTe by a Saar. l. 
ratification after the time has expired (p), 

HUM,. 

866. In oases where time is not originally of the essence of the *-*** 
contract it may be made so, where there is unreasonable delay, by 
a notice from the party who is not in default fixing a reasonable 
time for completion and stating^ that, in the event of non-comple> 
tion within the time so fixed, he intends to abandon the contract (g). 

But the time ^ed must be reasonable having regard to the position 
of tilings at the time when the notice is given (r). 

866 . Where time is of the essence of the contract, and is RxtensioB. 
extended by agreement between the parties, the extension does not 
operate as an entire waiver of the condition, but merely has the 

effect of substituting the extended time for that originally fixed(«). 

Sub-Skot. 4 —Fiace of Performatue. 

867. The place for performance of^ a contract, if not specified in Pisea. 
express terms, depends upon the intention of the parties, as 
inmeated by the nature and terms of the contract and the other 
circumstances of the particular case (a). 

Where a ^lace for payment, or for the performance of an]^ other When 
act, is specified, the promisor must tender payment or performance 
at that place in order to discharge himself (2i), unless the place so 
specified is varied by mutual consent, or pe^ormance according to 
the stipulaiion is waived (c); and on the other hand, if the act is 


tp) mwnt V. DiWm, [1896] 2 Oh. 341. 

{q) Parkin y. Tlwrold 16 Beav. 69; Taylor ▼. Brown (1839), 2 Bear. 

180; Benton v. £am6 (1846), 9 Bear. 502. 

(r) Orem v. Semn (1879), 13 Oh. D. 589; Orawford v. Toogood (1879), 13 
Oh. D. 153. See title Saicb of Labd. 


(«) Barclay r. Metsenger (1874), 43 L. J. (CH.) 449; N^oket r. KBmorey (Lord) 
(^1^7), I Do Q. & Sm. 444. Parol evidence is admissible to show that the 
defeucLmt requested that the time for performance should be extended (Hickman 
r. Haynet (1875), L. B. 10 0. P. 598). 

(a) Beynddt v. Coleman (1887), 36 (^. D. 453, 0. A. (coniauct made in England 
by an American to transfer shares in on Eneliish company to a person recent 
in En^and ought to be performed in England); Thompton v. JMnur, [1893] 
2 Q. B. 80, 0. A. (contract by dril engineer reeident in England with two 
persons, one an Englishman and the omer a foreigner resident in Sjiain, by 
whic^ the engineer agreed to prepare drawings and supe^tend the oonstruetion 
of certain do^_ in ^ain, which he was repaired to visit once in every three 
months, the engineer to be paid his ttaveUing expenses and a commission on 
the cost of oonstniotion. It was held that payment of the expenses and com¬ 
mission ought to be mode in England, no other place being spooifie^. Oomporo 
Comber v. Logland, [1898] A. 0. 524; Anger v. Veunier (1902), 18 T. L. B. 596, 
0. A.; and see alw BtB & Co. y, Antwerp, London and Bratil Line, [1891] 
1 Q. B. 103, 0. A.; Bein v. Stein, [18921^1 Q. B. 753, 0. A.; Chariea Duvod S 
Ob., Ltd. V. Cant, [1904] 2 KB. 665, 0. A. As to payment generally, see 


p, 444, pcMf. 

(5) Cm V. Wotton (1877), 7 Oh. D. 196. As to disohiugiag cargo under 
ehurtetparties and bills of lading, see title SnivpiHO Ann JnAVl6AiXlon. m 
(e) Leather-Clrdk Co. V. Uitrmimiu (1875), L. R 10<Q. B, l4A^'iinrd'f v. 
Whitworth (1866), Lw B. I 0. P. 664, Ex. Oh, 'a coadgS(» directs 

a earner to deliver goo^ to the consignee at a partaeular place, it is com¬ 
petent to the consignee iurd the carrier to dhuge the plaoe ol deUvezy, and 
a delivery according to any such sgreement with the consignee discharges the 
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Contract. 


Scot. 1. one wliiuh cannot be done without the conourrence of the promiee^y 
Ferfonn* it is his duty to attend at the place fixed in order to enable the 

fuwe* promisor to fulfil the contract (d). Where, in such a case, the act 

IS to be done on or before a certain day, the promisee must be at 
the place of performance at such a convenient time before sunset 
on the day or the last oithe days specified as will enable the promisor 
to complete the act by daylight, failing which the presence of the 
promisor at the place ready to perform the contract will operate as 
a legal tender {e). 

AltematlT* Where a contract specifies two or more alternative places for 

placet. payment or performance, the question whether the promisor or the 

promisee has the right of selection depends on the intention of the 
parties, which is to be ascertained from the nature and terms of the 
contract and the surrounding circumstances (/). It is the duty 
of the party who has the right of selection to notify the other party 
at which of the places he intends to perform or require performance 
of the contract, as the case may be (/). 

When not 858. Where ne place for peiiformance is specified either 
BpeciSed. expressly or by implication from the nature and terms of the 

contract and tlie surrounding circumstances, and the act is one 
which requires the presence of both parties for comiiletion, the 
general rule is that the promisor must seek out the promisee and 
perform the contract wherever he in iy happen to be {g). This rule 
applies not only to contracts for the payment of money, but to all 
promises for the performance of which the concurrence of the 
promisoo is necessary (< 7 ). If, however, a debtor gives notice to 

contract with the conBifjnor, unless the consignor has in tho mcantimo stopped 
thu goods tn iraimtu^{London and North-W'eatern Itail. Co. v. JJartlett (1881), 
7 11. & N. 400). S?ce titles CAuiinsafl, Yol. IV., p. 1; Salb or Qoona. 

(«j) Startup V. Manlotiald (1S43), 6 Man. & (t. 903, Ex. Gh.; Shop. Touch. 
378; SViorti v. Cil^ liter Mills (1889), 40 Oh. J). 397 (condition m dobontiire for 
payment at time and place coitain is not brokon iiuloss tbo creditor attends 
ut the place speciHod); Re EsenlvTa Silver Lead Mhiitty Co., Tweedy v. The Ctm- 
}iauy (1903), 25 T. L. B. 87 (simihir case). 

(4 Star^ v. Macdonald, supra, at pp. 624, 625, per Fabke, B. ; Thorn v. 
City Rice Mills, supra. An actual tender to tho promisee, so that the act may 
bo completed at any time before midnight, is good. 8 oe, as to tender generally, 
p. 417, 

(/i In Rippinghall r, Lloyd (1833), 6 B. & Ad. 742, whore a Contract under 
seal for the sale of land contiiined a stipulation that if the vendor should not 
verify his tiflo by the production of deeds at Norwich, Lynn, or Loudon before 
a certain date the a^eement should be void, it was hold that the option was 
with the vendor, ana that he was bound to giise notico at which of the places 
ho would he iwadyto produce his deods. In Thom v. City Rice Mills, supra, 
where a dohonture provided that payment should he mode at a spoailetl 
bonk or at the company|B rogistored office^ it was held that it was for the 
creditor to seluot at which of tho two places he would lie paid, and tiiat 
there could be no default until he had made his selection and notified it to the 
company. 

( 7 ) Payment of money {Haldane v. Johnson (1853), 8 Exch. 089; Rol^ v. 
SnaefeU Mining Co. (1887), 20 Q. R D. 162 ; The Eider, [1893] P. 119, 0. A. j 
Thompson y. Palmer, [1890] 2 Q. B. 80,0. A; Fessard r. Mugnier (1865), 18 
G. B. (n. s.) 286). Ckxvenaut to produce deeds {RiijpinghaU v. Lloyd (1833), 
5 B. & Ad. 742). Delivery of promi^Bory notes securing a composition myable 
under a deed of arrangoment with orodii<m {Oranley y. Biliary (1813), 2II. A S. 
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bis creditor of his intention to pay at a certain time at a eon- i. 

venient place, and the creditor makes no objection to the notice, Perf^' 
he mil be deemed to 'waive the necessity of a personal tender aaiw . 
unless he attends at the place specified {h). 

The general rule applies to contracts made with persons resident Promisee 
abroad (i), but not where the promisee was in England at the time 
when the contract was made and subsequently went abroad before 
breach (k). 

Bent reserved without any express covenant for payment is Rent, 
deemed to issue out of the land, and unless a place for payment 
is specified in the reservation, is payable on the demised premises, 
the tenant being protected if he is ready to pay at the door of the 
pi'incipal house, or other notorious place, at a convenient time before 
sunset on the day the rent falls due (/); but if there is an express 
covenant to pay, the general rule applies, and the tenant is bound 
to seek out and pay his landlord, except for the purpose of 
forfeiture or distress (»»)• 

Sect. 2.— Excuses for Non-pcr/ormance. 

Sub-Sect. l--2’en<ler. 

859. In cases where the promise is capable of perfoimiance Tendec. 
without the concurrciico of the jjromiseo, the promisor is not 
excused from liability by reason of iho fact tlmt performance is 
dependent upon the concurrence of a third person which he is 
unable to obtain (a). Where, however, a promise cannot be per¬ 
formed without the concurrence of the promisee (as in the case 
of a contract to deliver goods or to pay money), the promisor 
is freed from liability under the contract if ho makes an 
unconditional tender or oiler of performance in accordance with 
the terms of his promise and the promisee refuses to accept 
performance; provided that iho tender is made under such 
circumstances that the other party hiis a reasonable opportunity 
of examining the goods or money tendered in order to ascertain 
that the thing temlei'ed is what it purports to be (b). 


120). As to the plnce of payment in the case of bills of exchange and pro¬ 
missory notes, see title Biltjs op Exchangu, PaosiissouY Notes and Neoo- 
TIABLB IssTEUMENTS, Vol. II., 467 ; and as to tlie place of delivery in a 
contract for the sale of goods (on excrotion to the generu rule), see s. 29 (1) of 
the Sale of Goods Act, 1893 (06 & 67 Viet. o. 71), and title Saxe OF Goons. 

(b) Qylea y. Hall (1720), 2 P. Wms. 378 (mortgage money lent in London: 
notice to pay it off at Lincoln’s Inn Hall). 

(f) If'easard v. Mugnior (1866), 18 0. B. (ir. a.) 280 (payment under composi¬ 
tion deed, the maditw being abroad when the debt was luourred). 

(%) Ihii .; Littleton’s Tenures, 340. As to the right of a oreuitor to require 
payment to be made to his account at a bank in England in suoh a case, sea 
Sbreufgbary v. Shrewahnn/ (1907), 23 T. L. B. 277. 

(2) Go. Litt 201 b; iVneiler v. Frenim (1812), 4 Taunt. 649; Bro. Abr. tit. 
Tendfir, nl. 41. 

(m) EMdane y. Johnton (1803), 8 Exch. 689 (see title LAsmxnU) ASm^nOFAirT). 
(a) Doughtg y. Neal^ (1669), 1 Wms. Saund. 210. For oases in wMoh impossi¬ 
bility of performance is an excuse for non-peTf<mnanci& seep. 426, post. 

(0) Startup y. Ufacdmald (1843), 6 Mian. 9t G*. 093, Oh., par II 01 .FE, B., 
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The principle of the plea of tender is that the promisor has 
always been ready to perform the contract, and has in fact per¬ 
formed it as far as he was able, but has been prevented from 
completely performing it by the refusal of the promisee to accept 
performance. In the case of a contract for the sale of goods, ^e 
seller is freed from liability under the contract if the buyer fails to 
take delivery of the goods (c). 'Where, however, the promise is to pay 
a sum of money, the debt is not discharged by a tender of payment, 
but such tender, coupled with continued readiness to pay the debt, 
is an answer to a subsequent action for non-payment if the amount 
of the debt is paid into court (d). and operates os a bar to any claim 
for subsequent interest («). 

^ A plea of tender will fail if the plaintiff can show that at any 
time, whether before or after the tender, a demand for payment or 
performance was made by him and was not complied with, provided 
that the demand was made at a time when he had a right to make 
it and that he did not require payment of a greater amount than 
was due or performance otherwise than in accordance with the 
contract (/). But in order that the plea may be defeated by a 
demand made after the tender, the demand must be made by the 
creditor himself or by an agent previously authorised by him (^). 
An unauthorised demand cannot be made effective for this purpose 
by ratification (^). 


Bequbitei af 860. The amount tendered ought to be the precise amount that 
valid tender, jg however, the debtor tenders a larger amount and does 

not require change, it is a good tender of the amount duo (h); but 
if he requires change it is not a good tender, because the creditor 
is not bound to give change, though he will be deemed to waive 
the objection if he refuses to accept the tender on some other 


at p. 610; Itherwood v. WhUmore (1843), 11 M. & W. 3-17. A refusal to accept 
perfonuRnce may be mada in such a manner as to amount to a rouuncialaou of 
the contract so as to entitlo the promisor to treat the contract as at an end. 
gee pp. 438 et seg., post. 

(c) Startup v. Macdonald (1643), 6 Man. & G. 693, Ex Ch.; and see title Sax.b 
ov Goons. 

((f) Dvmn V. Clark (1848), 6 0. B. 306; B. S. 0., Ord. 22, r. 3; (flinty 
Court Buies, Ord. 10, r. 20. Where money has been paid into court with a 
plea of tender the plaintiil may take the money out, but is not enl.tled to the 
coste 61 the action, hecause if the plea is substantiated the action ought not to 
have been brought (B. S. 0., Oio. 22, r. 7; Griffiths r. Tstrady/oawg Sdund 
Btiard (1890), 24 Q. B. D. SOI). A plea of tender is not available where the 
daim is for unliquidated damages (Dmrle y. Barrett (1834), 2 Ad. & El. 82; 
Dams y. B»cAanfson*(1888), 21 Q. B. D. 202, 0. A.). 

(e) Norton y. Bllam (1837), 2 M. & W. 461. 

If) Poole y. Tundtri^s (1887), 2 M. A W. 223, per Paukb, B. ; Cotton y. 
Goawtn (1840), 7 M. A W* 147; Brttndon y. Newington (1842), 3 Q. B. 916; 
Hesketh y. Fawcett (1843), 11 M. A W. 356; Dixon y. Clark (1848^, 6 0. B. 366). 
In the case of a debt owed by two or more persons jointly it is sufficient if 
the demand is made to any one of them (iVtrss y. Bowles and SpUn^ (1816), 1 Stork. 
323). The principle that a plea of lander is not ayailalMe m the case of a 
den^d made before the fonder i» of no practical importance in the case of 
coutiaoto to sincb formal pleadings were abolished by the Judios^re 

. Act. 1878 (86 A 37 Viet. e. 66). 

Chore v. (UBawm (17M) Jl Esp. 116; Coles y. Bell (1809), 1 Camp. 478, n. 

Dean y. Jernse (1838), 4 B. A Ad. 646. 
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l^ond (t)t A tender of part of an entire debt is bad, bat if the ^ 

items of the claim are separable a tender may be made in respect Exeaieslbr 
of separate items, provided it is appropriated by the debtor to the NoH'DiT' 
sp^fic items (k). A tender of the balance of a debt after setting fonnsiica 
off, without the consent of the creditor, the amount of a debt 
presently due from the creditor to the debtor, is not strictly a 
legal tender (2), though, at the present day, having regard to the 
system of pleading under the Judicature Acts and Buies, and the 
discretion of the judge as to costa, it would have the same practical 
effect (m). A reduction of the debt to the amount of the tender by 
A set-off accruing afterwards does not make the tender effectual (n). 

A tender may be made in coin or, in the case of a sum above five 
pounds, by Bank of England notes, except in the case of a tender 
by the Bank of England or any of its branches (o). There must be 
an actual production of the money at the time of the tender, 
unless this is dispensed with by the creditor either expressly or by 
implication (p). If the debtor tolls his creditor that he has come 
for the purpose of paying a specified amount, and the creditor says 
that it is too late, or is insnificfieut in amount, or otherwise indicates 
that he will not accept the money, the actual production is thereby 


(«} JFade’s Ocue (1601), S Go. Sep. 114 a; Slack v. SmiiA (1792), Peake, 121; 
Btitarbee v. Davit (1811), 3 Oanm. 70; Rahmton r. Cwk (18lS), 6 Taunt. 336; 
Cadman y. Lubbock (1824), 5 iJow. A By. (x. &) 289; Dean r. Jamet (1833), 
4 B. & Ad. 046; Bevana v. Beet (1839), 5 M. & W. 306. 

Dixon y. Clark (1848), 6 G. B. 363; Jamea y. Vane (Lord Harry) (I860), 
2 £. & E. 883. In such a caso the debtor can appropriate the amount tendered 
to Budh items as he pleases, but if ho foils to do so at the time of the tender, 
it will not operate as a tender of any of the items unless it is suffloiont to dis¬ 
charge the whole debt (Hardintfham v. Alien (1848), 3 C. B. 793). 

(l) Searla y. Sadgrave (1833), 5 E. & B. 639 ; PhilljivUa y. Clijlan (1861), 10 
W. k 135. 

(m) See title Sbt-ovf and Countbbolaiu. 

(n) Cotton y. Godwin (1840), 7 M. & W. 147. 

(o) Bank of England Act, 1833 (3 & 4 Will. 4, o. 98), s. 6. The words of the 
statute are " a tender of a note or notes of the Bank of England . . . shall be a 
le^ tender, to the amount expressed in such note or notes, and shall be taken 
to oe yalid as a tender to such amount for all sums aboye five pounds on all 
oocasionB on which any tender of money may be legally made.” It seems &at 
this has been generally understood as preventing a five-pound note being legal 
tender for a sum of five pounds, though a five-pound note and a penny 
wonld be good tender for £5 Os. Id., and two five-pound notes would be good 
tender for £10, and it has long b^n accepted that only for sums above five 

S junds COB notes be tendered; see, e.g., per Jbssel, M.B., in SuffeB y. Bank of 
ngland (1682), 9 Q. B. D. 335, 0. A., at p. 303. Gold coins are a legal tender 
for any amount; silver coins for an amount not exceeding forty shillings; and 
Iminse coins for an amount not exceeding one shilling (Ooinage Act, 1870 
(33 A 34 Yiot. 0 . 10), s. 4). Every contract which involves a liability to pay 
money mnst be made according to the ourrenoy which ia made l^ial tender by 
that Act, unless the oontnujt is made according to the cuxrsncy of some Britian 
possession or some foteiga State (ibid., s. 6). 1^ title CoKsimmovAL La.w, 
Vd. VI., pp. 461 etaeq. 

(p) Thmaa v. Evana (1808), 10 East, 101; Gkuacott y. .pay (1803), 4 48; 

Huaenam v. 8mUk (180^, 2 Comp. 19; Ryder y. Tounwoid (Aofd i7j.'(!l|63), 7 
Dow. A By. (k. b.) 119. As to what is a suffloient prodnotiosi d the taaoer, see 
AlmoaMbr v. Brown (1824), I 0. & P. 288; Loatherdede y. Swe^atom (18^), 3 
G. & P. 3-12. 
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dispenfled with, and there is a good tender of the amount mentiohdd 
by the debtor ( 5 ). 

A tender by bill or cheque, or notes of a bank other than the 
Bank of England, is not a legal tender; but if on such a tender 
being made the creditor refuses to accept it on the ground that a 
larger sum is due, or on any ground other than the form of the 
tender, to which he does not make any objection, he will be con¬ 
sidered to waive the objection to the nature of the tender as regards 
form (r). 

861. Where a debt is expressly made payable on a particular 
day, a tender made after the date for payment is strictly not a legal 
tender (a), but, provided it is made before the commencement of an 
action for the recovery of the debt, it will, as a general rule, have 
the same effect as a legal tender {b). In the case of a contract for 
the sale of goods, an invalid tender does not prevent the seller from 
subsequently making a valid tender, provided it is made within the 
time limited for delivery of the goods (c). 

863. A tender must bo uncondilional. If it is made on such 
terms that the creditor would by taking the money be precluded 
from afterwards claiming that a larger amount w'as due, as, for 
instance, if the debtor requires a receipt in full discliarge, or a 
receipt expressed to be for rent due l(< a particular day, the tender is 
bad (d); but a tender is not invalidated by the fact that it is made 
*' under protest,” or is accompanied by a statement that the 
amount is all that the debtor considers to be due, provided that the 
creditor is not required to make any admission as a condition of liis 
taking the money (e). Whether a tender accompanied by any such 
statement is conditional or unconditional is a question of fad in 


(q) Re Farley, 3js forte Banks (^18t>2), 2 De Q. M. & O. 936; Finch v. thotJe 
(1834), 1 Bing. (n. 0 .) 253; Bluci v. Smith (1792), Poake, 121; Harding ■v. 
Bavios (1825), 2 0. & P. 77; BmtyJas v. Patrick (ITuO), 3 Tonti Jlep. 683; The 
Onmers of the “ Not'ivay ” v. Ashbume; The " Norway ” (1865), 3 Moo. P. 0. C. 
(N. B.) 245. 

(r) Pt^glasB v. 0/frer (1831), 2 Cr. & J. 15; Jones y. Arthur (1840), 8 Dowl. 
443; Pe Stam Stoker Co. (1875), L. E. 19 Eq. 416; Wright v. Reed (1790), 3 
Tcnn Eep. 654; Lockyer y. Jones (1790), Peake, 239, n.; Txtey y. Courtier 
(1817), 2 Or. & J. 16, n.; Johnston v, Bvyes, [1890] 2 Ch. 73. 

(a) Hume y. Pcnloe (1807), 8 East, 168; Poole y, Tumlridge (1837), 2 M. & W. 
223; Bixon y. Clark (1848), 5 0. 13. 365; Dobie y, Laikan (1855), 10 Exch. 
770. 

(5) The fact that the creditor had inetruoted a eolioitor to take proceedings 
does not affect the validity of a tender made before the proceedings were 
aotoally commenced {Briggs y. Oalverly (1800), 8 Term Bep. 629; Mofaiy, 
Parsons (1814), 5 Tauni oOH 

(c) Binrrovtmmn y. Free (I 8 I 18 ), 4 Q. B. D. 600,0. A. See for further details as to 
the tender of goods under a contract of sale, title Saxe of Goods. 

(d) Evans y. Judkins (1815), 4 Camp. 156; Laing y. Meader (1824), 1 0. ft F. 
257; Strong y. Harvey (1825), S Bing. 304; Hough y. May (1836), 4 Ad. ft EL 
934; S7titon y. Hawkins (1838), 8 0. ft P. 259; Hastings {Marquis) y. Thorleu 

i l838), 8 0. ft P. 573; Ifanwow v. Oliver (1841), 1 Q. B. 409; Foord v. Noll 
1842), 2Dowl. (H. 8.) 617; Buweny. Owen (1847), 11 ^ B. 130; Olasseatty. Bay 
1803), 5 Esp. 48; V. MUlar (1848), 6 0. B. 426. 

(e) Robinson y. Ferreday (1839), 8 0. ft P. 752; Manning y. Lunn (1845), 2 
Car. ft Ear. 13; Scott y. Uxbridge and Riehmansworth Rail. Co. (1866), L. E 
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each particular case (/). A tender is not invalid merely because 
the debtor asks for a receipt, if he does not make it a conditim of 
payment (g). Even if be makes it a condition, the creditor will be 
precluded from taking the objection if he refuses to accept the 
money on some other ground {h). 

863. A tender need not be made to the creditor personally; it 
may be made to any person authorised or held out as being 
authorised by him to receive payment on his behalf (i). A person 
authorised to accept a tender has no implied authority to accept a 
cheque in payment, unless it can be shown that it is usual in the 
ordinary course of the i7articular business to take payment by 
cheque (A;). In the case of a debt owing to two or more persons 
jointly n tender made to one of the joint creditors on behalf of all 
operates as a tender to them all (1). A tender may bo made by an 
agent if he has been authorised by the debtor to make it, or if his 
act has been subsequently ratified by the debtor (m). 

Bub-Seot. 2 .—Retvmon hy Nm Agretment. 

$64. A oontraet may be discharged at any time before broach 
by a new agreement made between the parties (a). Such new 
agreement may either simply rescind the original contract or allor its 
terms and substitute a new contract in its place. 

In order to operate as a discharge of the original contract the 
new agreement must possess all the attributes which are requisite 


1 0. P. 696; Ifowni r. Owen (1817), 11 Q. B. 130; Ilenvmd y. Oliver (1811), 
1 Q. B. 400; Jvnra v. Bridgman (1878), 39 L. T. 500; Sweny v. Smiih (1869), 
L. R. 7 Bq. 321; Greenwood v. Suiclijfe, [1892] 1 Cb. 1, 0. A. 

(/) Maraden v. Goode (1846), 2 Car. & Xir. 133; Eekatein v. Seynolda (1837), 
7 Ad. & m. 80. 

{y) Jouea t. Arthur (1840), 8 Bowl. 442. Wbetber requiring a receipt aa 
a coiidiliun of pariiioiit iiivaiidntos a tender is open to queatiun. In Laing v. 
Meader (1834), 1 0. & P. 267, it was bold that it did, and this is probably good 
law ill the case of sums under £2. But a refusal to giro a stamped receipt ou 
payment of £2 or upwaixls renders the creditor liable to a penalty (Stamp Act, 
1891 (64 & 56 Victb c. 39), _s. 103), and thorofore the debtor would, in such a 
case, by insisting on a receipt, merely be requiring the creditor to fulfil a legal 
obligation, which could hardly be held to make the tender oonditionil 
Jiiehardson v. (TaclrsoA (1841), 8 M. & W. 298). See as to stamp ou receipt, 
p. 462, jfKMt. 

! h) Jttehardaon v. Jackamt, tupra. 

i) Qoodland y. likmth (1808), 1 Camp. 477: Moffat y. Panona (1814), 6 
Taunt. 307; Kirtony. ilrattAu»H'te(1836), 1M. & W. 310; Wedaon v. Hetherit^ton 
(1843), 1 Oar. & J^. 36; Finch y. Boning (1879), 4 0. F. D. 143. A baifill 
authorised to distrain for rent bos implied, authority to receive a tender of rent 
and expenses {JOedch y. Hale (I860), 16 Q. B. 10), but not a man who is merely 
left in TOssession by Ihe boiliu {Boulton y. Seynolda (1869), 29 L. J. (q. b.) 11). 

(jfe) Slumierg v. Life Intereata and Sever^onary Securitiea Corporation, [18971 
1 Oh. 171 ; affirmed on facts, [1888] 1 Oh. 27, 0. A. See p. 447, poat. 

(2) Dougla* y. Patrick (1790), 3 Term Bep. 683. 

(m) Bead y. Ooldring (1813), 2 M. & S. 86; Harding r. Bavtea (1826), 2 0. & P. 
77, In the former case it was held that a t^der by an agent of the whole sum 
demanded by the creditor was good, although the debtor had only Mthoriaod 
him to tender a smaller sum, and he hod oifbred the rest af hia ow^ '4ak. As to 
the authority of an ^ent in Mueral and the xarifioation of aoibRidfaie by an 
agent without authority, see tiue Aoeeoy, Tol. L, p. 145. 

(n) King y. aUktt (1840)i 7 K. A W. 50} Hobaon t. Chwlty (1858), 27 I, J. 
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to constitute a valid contract (a). A promise made without 
consideration, or not in the form required oy law, cannot have thi4 
effect, although if the substituted agreement is iu fact carried out 
in such a case it may operate as a waiver of the obligations imposed 
by the original contract (&). 

If the original contract is one which is required by law to be made 
in writing, it cannot be varied by a new verbal agreement, even if 
the variation relates only to a part of the contract which, if it stood 
by itself, would not be required to be in writing (c). But in such a 
ease the contract can be rescinded altogether by a verbal agree¬ 
ment {d). If the original contract, though made in writing, is one 
which is not required by law to be made in that form, it can be 
varied by a verbal agreement (c). 

At common law a contract under seal could not be discharged 
or varied by a fresh agreement which was not made under seal (/); 
but this technical rule was not recognised in equity, and the rule 
of equity now prevails (ff). 

865. A contract cannot be rescinded in the strict legal sense 
of the term without the consent of both parties, and a mere 
intimation by one party of his intention not to perform his 
promise does not discharge the contract unless the other party 
elects to treat it as a breach of the contract (h) ; but where one 
party by acts and conduct evinces an intention no longer to be 


(ex.) 205. In order to disdurge the original contract it is not necessary that 
^ now agreement should have been j)ert‘ormed, m is required os a generu r^e 
in the cose of an accord and satisfaction dischaiging tho right of action which 
accrues on a breach of contract {Taylttr y. Hilary (1835), 1 Cr. hi. & B. 741; 
Foster v. Dawher (1851), 6 Exch. 839). See p. 441, post. 

(a) Firth v. Midland RaU. Co. (1875), 44 L. J. (ou.) 313. As to the requisites 
of a valid contract, see pp. 345 et aeq., ante. 



■ Ad. 58; Uarrry v. Orahham (1836), 5 
, 3 Bing. (n. c.) 028 ; Stead y. Dawber 
(1830), 10 Ad. & £1. 57; Marshall'y. Lynn (IB-IO), 6 M. & W. 109; Girattd v. 
Richmond (1846), 2 0. B. 835 iNobley. Ward (1867), L. R 2 Exch. 135, Ex. Oh.; 
Flavins y. Dmaning (1876), 1 0. P. D. 220 ; Sanderson y. Craves (1875), L. B. 10 
Exch; 234, Nor could such an agreement be enforced in equity (fltcA v. Jackson 
(1794), 4 Bro. 0. C. 514; Emmet y. Dewhurst (1851), 3 Mac. & O. 587).~ As to 
the effect in equity of part perlormance of the newa^oement, see p. 381, ante. 

(d) Coman y. Salisbury (1684), JL Yern. 240; Pries v. Dyer (1610), 17 Yea 
356; Robinson y. Fage (1826), 3 Buss. 114; Coss y. Nugent, supra; Vezey y. 
BaahJeigh, [1904] 1CL 634. 

(s) Coss y. Nugent, jupra. 

I/) Kaye v. Waghom (1809), 1 Taunt. 428 ; Doe d.Mustony. Cladwin (1845), 
6 Q. B. 953; Cordwent y. Hunt (1818), 8 Taunt. 596; Selwyn’s Nisi Priiu, 13(ih 
ed.,'p. 468. But a poroloagreement not to enforce performance of the covenants 
in a deed wasValid at common law {Nash y. Armstrong (1861), 10 C. R (x. a) 


UVis 

(y) Webb y. UsvaiU (1857), 3 £. d; J. 438; Steeds v. Steeds (1889), 22 a B. D. 
637 ; Judicature Act, 1873 (36 & 37 Yiot. c. 66), s. 25 (11). 

(A) Leigh v. Fitterson (1818), 2 Moore (0. P.), 588; Fhillpotta y. Evans (1839), 5 
M. & W. 475; HeindBey y. Earle (1857), 8 E. & B. 410, Oh.; Michael v. 
Emt, [1909] 1E. B. 482, 0. A., ofBrmed in H. K on the facts. As to the right 
fii the othsar party to ti'eat such au intimation as a breach of the contract, see 
p. 438, posts and os to what acts amount to mpudiation, see Cenerdl Bil^osting 
VO, v« Atkinson, [1809] A. 0.118, and other cases oitsd in next note. 
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boQBd by the oontraot, the other party 'vill be joatified in rc^tfding 
hihuself ae emancipated from continued liability unwir. the 
eonkact (»)• \ 

• i 

866 . A reeeisBion of the original contract, either wholly or-in 
purt, may be implied where the parties hare subBequently entered 
mto aigi agreement which is inconsistent with it (ic); and where 
neither, paxty has insisted upon the performance of the contract for 
a long period after it was made, it may be inferred that thev 
intended to abandon it altogether. In that case the contract will 
be deemed to be rescinded although no express agreement to this 
effect has been made (1). 

Where a contract that has been partly performed is rescinded, 
the question whether any claim can be made in respect of what has 
been done under the contract depends upon the intention of the 
parties, to be gathered from the terms of the new agreement (m). 



Partly 

performed 

contract. 


867. One of the modes in which a contract may be discharged Novatioa 
by a new agreement is called npvation. This occurs where a third 
person undertakes the obligations of the contract and his liability is 
accepted by the promisee in place of that of the original promisor (n). 


Sub-Seot. 8.—KFoiwr. ’ , 

668. A contract may be discharged, either wholly or in part, Wairw. 
before there has been any breach of it, by a waiver of the right to 
insist upon its performance (o). Where, for instance, one i)arty 
consents at the request of the other to extend the time for per¬ 
formance or to accept performance in a different mode from that 
contracted for, although there is no binding agreement which 
prevents him from enforcing his rights under the contract, unless 
a fresh agreement is made under seal or he receives some 
consideration for his forbearance, still, if the new arrangement is 
in fact carried out, the obligation of the other party under the 
contract is discharged to the extent to which the promisee has 
waived his rights (p). 


(t) General Billpoatinff Co. r. Aikineon, [1909] A. 0. 118, see per Lord Co£Lurs, 
at p. 122; Bottom Ji(ap 8ea Fiahing and Ice Co. y. AnteU (1888), 39 Qh. H. 389, 
Tper Bowen, L.J., at p. 366; and see also Freelh v. Bttrr (1874), Ii. B. 9 0. F. 
at p. 213; Mertey Bud Co. v. Naylor (1884), 9 i^p. Oaa. 434. 

(«) Hunt V. South Saitem BaU. Co. ^375), 46 £. J. (o. B.) 87, H. L,; JDodtl r. 
Chvrton, [1807] 1 Q. B. 662, 0. A. : Patmore r. Coburn (1834), 1 Cr. M. ft B. 
66 ; ThomhiB r. ItecdB (I860), 8 0. B. (n. b.) 831. Ab to the zeBoianon of an 
agreement for eepeiatiim between busbwd and wife by a reconoiliataon and 
retain to cohabitation, see title Husband and Wive. - 

(l) Bavit V. Bmnfard (1860), 0IL ft N. 246; Moraan v. Bain (1874), L. B. 10 
P. F. 16; Bond t. Wedford (1886), 32 Oh. H. 238. 

(m) Zatntwm Crudtm (1841), 2 Man, ft G. 263; Paimare v. CdAumt tupra. 
Ab. tO'the retnni -osf premium where a partnership bei- hew taBmataxUlv 
diasolved, oee b. 40 of t^ Fartneinhip Act^ 1890 (63 ft 64 Ok ^ i and see 

Fabinbbbbib. Ab n>lheefleet of anewluxeement indiflohaai^utgasurety 
guaranteed thepesfoimAnoe of the onginiu omtraot, see title 
(n> .fyary ▼. Jardnni (1382), 7'App. Cob. 348, p» Lord &ft3o: 
p.36lj Gmuteroiol Bona jVuntanta v. £1893] AiT&Sf' 
iultieet is dealt with in detail at pp. 606 ft ' 


i'J' 

ftheeadi 
hdieohatged 

hyftlaaae. 'Siw p. 48i, jpoife 
Jfcb l Feeler v. I&wtsr (1861), 3 BmA. 839; Debeem v, JBtyjs (1867), 3 H. ft N. 

vn, B* 


- JDodd (1381), 62 lil'jr. (OK.) 34i jEliftw 

^ the ewtra^ the nghl ut a^Sw.wMob Sua' 
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An exception to the rule that a waiver is not binding without 
consideration exists in the cose of bills of exchange and promissory 
notes, .which may be discharged by the holder absolutely and uncon* 
ditionally renouncing his ri^ts against the acceptor or maker at or 
after the maturity of the bul or note. Such renunciation must be 
in writing unless the bill or note is delivered up, but no considera¬ 
tion is required for it (o'). _ ^ 

In the case of a contract which is required by law to be in writing, 
although its terms cannot be varied by a fresh agreement that is 
not made in writing, there is nothing to prevent the parties from 
agreeing verbally to waive the stipulations of the contract as to 
the mode or time of performance; and, if the contract is performed 
in accoi'dance with such verbal agreement, the obligations which 
have been waived are discharged (?'). 

Suit-Sscrr. 4 .—Alteration or Cancdlaiivn of jyritten Contract. 

869. Any material alteration of a written contract which is 
intentionally made by the promisee without the consent of the 
promisor, whether by adding anythihg to the contract or by strik¬ 
ing out any part of it or otherwise, avoids the contract as against 
the person who would otherwise be liable upon it, even if the 
original words can still be road (s). The rule applies not only to 
contracts under seal, but to all contracts in writing and written 
instruments (t). 

Where the contract is in the custody of the promisee or of his 
agent, the other party is discharged, even if the alteration is made 
by a stranger without the knowledge of the promisee (a). The 
promisor is not discharged where the alteration was mode by 
accident or mistake or by a stranger when the contract was not in 
the custody of the promisee (b); but tho contract is avoided \vhere 

79; McMaout v. liarh (1870), L. R. 6 Rxcli. 65; WUHams v. jSfcra (1879), 6 
Q. 11. 1). 409, C. A. As to the dischai-ge of a coutroct by a new agreement, 
see p. 421, ante. 

(</) Rills of Rxcbaiige Act, 1882 (45 & 46 Yict. c. 61), ss. 62, 89. See title 
Rills of ExoHAifau, Trokissohy Notes, and Neootluile iNsxauuENTS, 
Yul. U., p. 551. 

(r) Stead v. Vawber (1839), 10 Ad. & El. 67; Jlf<wre v. Carryphell (1864), 10 
Excu. 323; Oyfe v. I'itue (ISarl) (1868), L. R. 3 Q. B. 272, Ex. Ch,; Tyera r. 
Itoaedale and Jf'arryhill Iron Co, (1870), L. R. 10 Exch. 106, Ex. di * Hukman, 
V. Jlaynea (1876), L. R. 10 G. P. 698; Leather-Cloth Co. t. Hieronimui (1875), 
L. R. 10 Q. R. 140; Vleoitu t. Dahning (1876), 1 0. P. D. 220. 

(a) Figot’a Caae (1614), 11 Oo. Rep. 26 0 ; Fairlie v. Chrietie (1817), 7 Taunt. 
410; Laird v. BooerUon (1791), 4 Rro. Pori. Caa 488. As to wluit amounts to 
a material alteration, see Suffell v. Bank of England (1882), 9 Q. B. 1), 666; 
Suker v. Neale (1847), 1 Exeb. 468 ; Be Nowgate and Oebom, [1902] 1 Ch. 451. 

(t) Maetw V. Miller (1791), 4 Term Rep. 320, afl^rmod (1793) 2 Hy. Rl. 141, 
Ex. Gh., 1 Smith, L. 0., lltli ed., p. 767; Poa-eS ▼. Divett (1812), 16 East, 28; 
Croockewit v. Fisher (1657), 1 ^ & N. 893 (dharteiporty); Pattinaoa r, 
Ltukley (IBIS), L. R. 10 Exch. SS8 (building coutract) ; SeUin ▼. Price (1667), 
L. B. 2 Exch. 189; Langharn v. Ctdogan (1812), 4Taunt. 330. As to alteration of 
negotiable instruments, see title Bills qf Exouange, PaoHissoBT Notes, and 
N naoTiABLE Instaunents, Yol. mt. 614, 652, 576. 

(а) Davidaon v. Cooper (1844), 18 jiC ft W. 843, Ex. Oh.; Bank of Sindoatan, 
China and Japan v. Smith (1867), 86 L. J. (c. p.) 241; but see per Lord 
Heescuell in Lowe v. Fon (1987), 12 App. Gas. 206, at p. 217. 

(б) Argoll {Lady) v. Okenay (1626), Pl^. 402; Henfree v. Broadey (1606), 6 
East, 309; Jmper r. Btrlieci! (1812), 15 Eaat, 17; WiBeineon v. Johnaon (1824), 3 

ft 0.428; NovOli v. Boaai hsSlX 2 B. ft Ad. 767. ", ^ 
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the alteration was intentional, even if it was made under a xnietake 
of law as to the l^al eilect of the document (c). If the alteration is 
mode by the promisor or by someone for whose acts he is responsible, 
the contract is not avoids, but the other party is entitled to enforce 
it according to its original tenor (d). 

870. The cancellation of a bond, or of a bill of exchange or pro¬ 
missory note, by or with the consent of the obligee or promisee, 
and with the intention of cancelling the obligation, discharges it («). 
But a cancellation without the consent of the obligee or promisee, 
or by mistake or accident, without any intention to discharge the 
obligation, does not affect the liability of the parties (/). 

871. In the case of an executory contract the obligation is dis¬ 
charged altogether by alteration or cancellation, even if the altera¬ 
tion relates only to one out of several distinct covenants {g ); but 
where the contract has been executed or partly executed the 
alteration or cancellation of it will not divest any property or right 
which has once vested under it Qi). 

872. Where several persons are bound severally and not jointly 
by the same deed, the removal of the seal of one of the obligors does 
not discharge tho others (i); and where an alteration is agreed to 
by some of the parties who are bound by the contract and hot by 
others, the latter only are discharged (. 7 ). But the removal of the 
seal of one of two or more persons bound jointly or jointly and 
severally, animo canceUandi, discharges them all (k). A deed 
between several parties may be alters by consent of parties who 
have not executed it, after execution by some of the parties, if tho 
alteration in no way affects the rights or liabilities of tho parties 
who have already executed the instrument ( 0 * 


(f) Bank of Ilindoetan, China and Japan v. Smith (1867), 30 L. J. ( 0 . P.) 2-il. 
(a) PaUinBon 7 . Lttekfey (1875), L, B. 10 Exch. 330. 

(e) 3 Preston, Abstracts of Titles, 103 ; Seaton v. ffenaon (1078), 2 Lev. 220 ; 
Ataager v. Close (1842), 10 M. & W. 676; Bolton v. Carlisle (Bishop) (1783), 
2 Hy. Bl. 260; Harrison r. Owen (1738), 1 Atk. 620 j Qilhert v. Welherdi (1826), 
2 Sim. & St. 264; Warwich v. Rogers (1845), 6 Man. & G. 362; Prince v. Oriental 
Bank (1878), 3 App. Cas. 326. 

(/) lie Smith, Ea parte Smith (1843), 3 Mont. D. & De G. 378 ; Baper v. 
BirJd}eek (1812), 16 l&et, 17 ; Wilkinson v. Johnson 0824). 3 B. & 0. 428; 
Bdton V. Uarlisle (Bishop), supra; Re Dixon, Heynea v. il/xoA, [1900] 2 Oh. 661, 
0. A. ; Novelli v. Rossi (i831), 2 B. & A(L 767; Perrott v. Pen'ott (1812), 14 
East, 428. 

(a) Pigot's Case (161^, 11 Co. Bop. 26 b; Mdllett v. Wackerbarth (1847), 6 
O.B. 181, p«r IiIavlI!, J., atp. 1B3. 

(A) BdtonY. Carlisle(Bishtp), eupra; Roed. Berhdm(EarT)'r. Torh(Archhiihop) 
(1806), 6 East, 86 ; Langhorn v. Uologan (1812), 4 &uut. 330; Doe d. Lewis v. 
mgharn (1821), 4 B. & Aid. 672; HtOehins v. Scott (1837), 2 M. & W. 809; West 
V. j8/efiiara(1846), 14 M. & W. 47; Agrieuitural OatUe Insurance Co. v. IVttgerald 
(1861), 16 Q. B. 432; Ward (Lord) v. Lumlsy (1860), 6 H. & X. 87, 036; 
Qreen v. Aitmborovgh (1864), 3 H. & 0. 468, Ex. CI 1 .; Pattinson'f. Lmkley, 
eupra. 

(ii Chains 7 . Prosser (1823), 1 B.- & 0. 682. 

(jJ laird V. BdberUon (179114Bro. Farl. Oas. 488; Langhom v. (Mmn,supra; 
Oa/^beB v. Christie (1817), 2 Stark. ; Fairlie v. Christie (1817), 7 416. 

(A) Seaton v. Heneon, supra; Bayly y. Oarford (1641), March, 196; CsIUm v 
Prosser, supra. 

(2) Doe a. Lesais y. Bingham, supra. 
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873. In order to have the effect of discharging the contract the 
alteration must be material, that is to say, it must be one which 
alters the legal effect of the instrument (m). An alteration which 
merely expressoB what would otherwise have been implied is 
immateriol and does not affect the liability under the contract (n). 

874. Where an alteration which is inconsistent with the terms 
of the contract is made with the consent of both parties, this 
amounts to a new agreement which sujiersedes the original con> 
tract (o ); hut an alteration which consists merely in filling in 
details which were agreed upon before the contract was signed, or 
in correcting a mistoke which was made in reducing the contract 
to writing, only expresses more correctly the original intention of 
the parties, and does not amount to a new agreement or affect the 
liability under the contract (p). Whether a particular alteration 
was made before or after the execution of the instrument is a 
matter of evidence. In the case of a deed, at any rate, the pre¬ 
sumption is that it was made before^pxecutiou, because it could not 
have been properly made afterwards" (< 7 ). 

876. The loss or accidental destruction of a written contract 
does not discharge the parties liable under it, but only affects the 
mode of proving its contents (r), 

Sub-Seot. 5.—ImpouihUittf of Performance. 

876. Impossibility of performance does not as a rule discharge 
the liability under a contract, but in certain cases the promisor is 


(m) MolhAt V. TPackerlarth (1847), 6 0. B. 181 (addition to sold note of the 
words "of their own manufacture” hold a material altoraliou); Aldotuy. 
Cornwell (1868), L. 11. 3 Q. 1). 6?3 (addition to promissorj note of words " on 
demand ” hold immaterial); EHeemere Brewerji Co, ▼. Cooper, [1896] 1 Q. B. 75; 
Be Ilowyate and Oebome'i Contract, [1002] 1 Ch. 451 (immaterial alteration of 
name in mortgage); Crediton (Biehop) t. Exeter {Buhop), [1905] 2 Oh. 455 
(immaterial alteration of date of deed). An alteration in tho uumhOT of a Bank 
of England note is, however, oonsiderm material, although it does not voiy the 
oontr^t^ because such a note is part of the ciirren^, and the number is a 
material part of the instrument {auffeJl v. Bank of England (1882), 9 Q. B. 1). 
555, 0. A.; Leedt Bank t. Walker (1883), 11 Q. B. 11. 84). See, inrUwr, title 
Deeds and othee Iksteumeiits. 

In) Waugh t. Buseetl (1814), 5.Taunt. 707; Banderaon ▼. Symmde (1819), 1 
Brod. A Bing. 426; Trew v. Burton (1833), 1 Ck. & M. 533; TFmw ▼. Black (1868), 
L. B. 9 Q. B. 379; see Oarfst v. TaUereatl (1841), 2 Man. A G. 890. 

(o) As to the discharge of a contract by a new agreement, see p. 421, ante. 

(p) Blvek t. Oempertz (1852), 7 Ezch. 862; Ad^U r. Hivee (1863), 33 Boav. 
52; Hvdem v. lUxelt (1829), 2 Moo. A F. 663, 692; Wood y. Black (1868). L. B. 3 
Q. B. 379: Ek^gtelon y.'OvUeridge (1843), 11 M. A W. 4fBl; Falmowth (EwI) y. 
BdberU (iM2), 9 M. A W. 469; Be llowgate and O»bom*» Centrad, [1902] 1 
451; and see Oardner y. WaUh (1855), 5 E. A B. 83, and Colton y. Bimpton 
(1839), 8 Ad. A EL 136. 

(9) Doe a TaUm y. Oaiomore (1851), 16 Q. B. 745; Bimnuma y. BudaU (1851), 
1 Bim (a. 8.) 115, at p, 136. As to the iteration of a bill of exchange, see s. m 
of the Bills Exchange Act, 1882 (45 A 46 Yiot 0. 61); Bank of Mon^eal 
V. VkektBU and Trading Co, (1906), 11 Com. Oas. 250; and title B1U6 03 
IBxciBARax, PaovissoBV Notes, akd Neqotiabdb iKSTEuitEHrs,^ Vol. U, 
pp. 562 et aeq.; and as to the diaohaige of a surety by au alteralaon of tito 
agieement between the creditor and the'|ainoipal debwr, see tiffe OUABAitrEB. 

(r) See title Evxdbvob. As to the rights of the holder of a bOl of exchange 
wurii has been lost, see ss. 69 and 70 of the Bills of Exchuxge Aet^ 1882 (|5 
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excnsed from i^rforming his promise if it is shown that perform* 
toee is impossible without any default on his part. 

A promise which is manifestljr incapable of performance either in 
fact or in law at the time when it is made cannot form a binding 
contract, because there is no real consideration («); and where the 
Bubject*matter of the contract has without the knowledge of either 
party ceased to exist before the contract was made, the contract is 
void on the ground of mistake (i). 

877. Impossibility, as an excuse for non-performance, must as 
a general rule be a physical or legal impossibility, and not merely 
an impossibility with reference to the ability and circumstances of 
the promisor (a). 

A party who has made an absolute promise is not discharged 
from liability if it afterwards appears that it is impossible for him 
to perform the contract, even though this is not duo to any default 
on his part (b). It is his own fault if he runs the risk of under¬ 
taking to perform an impossibility (c). Where the impossibility of 
performance was known to the promisor at the time when the 
contract was made, but not to the promisee, the former will be 
taken to have made an absolute promise (d). Even if the impossi¬ 
bility is caused by what is called the act of God, the promisor is 
not in such a case excnsed from performing his promise (e). The 
ordinary rule is that, where the law creates a duty, and the person 


& 46 Yict. 0 . 61), and title Bilu of ExonAXOB, Prouissoiiy Notes, and 
NE aoTtADi.E Insitiijments, Yol. n., p. 514. 

! ») See p. 385, ante; The SaJvadnr (1905), 25 T. L. B. 384. 
f) See titles Mistake ; Sale of Goods. 

a) Tkomborow t. JVhitaere (1706), 2 Ld. Baym. 1164 (the geometrical pro- 
groseion case). The real fiTonna of the docision in this case seems to have been 
tiiatthe promise wns on absolute one, and it is perhaps of little practical import, 
ance nowadays. But the distinction between a natural or logoi and a merely 
relative impossibility should not be lost sight of. 

(5) Paraainev. Jane (1647), Aleyn, 26; Bulloch y. /Tontmiff (1786), 6 Term Bep. 
650 (general covenant by lessee to repair obliges him to rebuild in case of destruc¬ 
tion by accidental fire); Bute {Margie) v. Compton (1844), 13 M. & W. 487 ; 
liiUe V. Sughrue (1846), 15 M. & W7 253 (performance of contract to proceed to 
a paxtioulor place and thero load a full cargo of guano not excused by the 
circumstance tiiat no guano could bo found there on arrival); Jonet v. 8t. John's 
OoVege (1870), L. B. 6 Q. B. 115 (undertaldng in building contract to com¬ 
plete the work by a specified time, the contract jproviding for additions and 
alterations, held absolute to complete within the tune fixed, and not subject to 
any implied condition that the additions and alterations should be such as 
might reasonably he completed within the time); Re Arthur, Arthur v. Wyme 

K , 14 Oh. J). 603 (where a man covenanted to insure his life, it was hud to 
excuse fbr a breach of the oovenant that the life had become uninsurable 
owing to ill-health); M'Donald v. Workington Corporation (1893), 9 T. L. B. 
230, 0. A.: Ashmore A Son v. O. 8. Com A Co., [1899] 1 Q. B. 436; Baily v. De 
Crtnpigny (l869), L. B. 4 Q. B. 180, at p. 185. Beferenoamay ahm be made to 
BreSmo^ Canal Co. v. PribJiard (1796), 6 Term Bck <50 (covenant to 
repair Inridge); (Usd see tho observations of Willes, J., in Uoyi v. Ouiheri 
086^, li. & 1 Q. B. 115, Ex. Oh. 

‘ ^(e) Hate v. Baweon (1868), 4 0. B. (N. a) 85; As to the defence of impossibility 
in actions for speoiflo perfonnanoe, 'em titie SneciFio FervoruanciXi 
(d) Wild V. Harrit (1849), 7 0. B. 999; MUlward vi Littkmt€%m), 5 
Ex4h.'775; Aeheroft v. Oram Orchard OoVien Co. (187‘0,'L; B. # Q, B. 540. 

(•) EeMr. BWffM(l869kE.B.d!B..765,GbMf(^MAltTiJr,B.,atp. 788s 
ilRM V. MarekxnA a876), 3rBhc.'D. 1,0. A, at p. 4- 
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on ^hom it is imposed is disabled from performing it, without any 
default of his own, by the act of God or the King’s enemies, the law 
will excuse him; but when a person by his own contract uncon> 
ditionally undertakes a duty he is bound to perform it' or take 
the consequences, notwithstanding any accident by inevitable 
necessity (/). 

878. An act of God O 7 ), in the legal sense of^ the term, may be 
defined as an extraordinary occurrence or circumstance which 
could not have been foreseen and which could not have been 
guarded against (A); or, more accurately, as an accident due to 
natural causes, directly and exclusively without human interven¬ 
tion, and wliich could not have been avoided by any amount of 
foresight and pains and care reasonably to be expected of the 
person sought to be made liable for it, or who seeks to excuse himself 
on the ground of it (i). The occurrence need not be unique, nor 
need it be one that happens for the first time; it is enough that it is 
extraordinary, and such as could not reasonably be anticipated (A;). 
The mere fact that a phenomenon has happened once, when it does 
not carry with it or import any probability of a recurrence—when, in 
other words, it docs not imply any law from which its recurrence 
can be inferred—does not prevent that phenomenon from being 
an act of God (A). It must, however, be something overwhelming 
and not merely an ordinary accidental circumstance (1), and it must 
not arise from the act of man (m). 

The following amongst other occurrences have been held to be 
acts of God: A violent storm at seafn), an extraordinarily high 


(/) Nichoh V. Maraland (187C), 2 Ex. D. 1, C. A.; Biver Wear Commisaioners 
T. Acia)naon (1877), 2 Ai)p. Gas. 743. 

(a) The exprestuun r/« major has a larger aimification, and includes the 
" King’s enemies” as well os tlie act of Goa; see per Tindal, C.J., in 
Bimmma v. Norton (1831), 7 Bing. 610, at p. 648. The act of God is distinct 
fi-om’’inevitable accident”; see per Lord Mansvield, O.J., Trent and Meraey 
Navigation v. Wood (1785), 4 Doug. (K. B.) 287, at p. 290 ; Forward v. Pitfard 
(1765), 1 Teiin Hep. 27, at p. 33. 

For the law os to the defence of inevitable accident in ease of collision at sea, 
see title Suifpino aitd Navioaxiow. 

(h) Pandor/ v. IlamUion (1886), 17 Q B. D. 670, C. A., at p. 675, 'where 
Lonl Esher, M.B., said that the term did ” not mean the act of God in the 
ecclesiastical and biblical sense, according to which almost everything is said to 
be the act of God " (see note (ei), infra. 

(i) Nugent v. Smith (1876), 1 0. F. D. 423, 0. A., at p. 434, reversing S. 0. 
(1876), 1 0. P. D. 19. * 

(k) Nitro-Phoaphate and Odama Chemical Manure Co. v. London and St. 
Katharine Docks Co. (1873), 8 Oh. D. 503, 0. A., per FrT, J., atpp. 515, 61A 
See also Dixon v. Metro^itan Board of Works (1881), 7 Q. B. D. 418, at pp. 
421, 422. 

(/) OaMey v. Portsmouth and Ryda Steam Packet Co. (1856), 11 618, 

at p. 623. 

(m) The oot of God is ” sometliing in opposition to the act of man,” per 
Lord Manseieli), O.J., in Forward v. PiUard (1785), 1 Term Bep. 27, at p. 33. 
“The act of God is a natural necessity, and inevitably such, as winds, storms 
eto.,” per Loidl MaesfieIiD, G.J., in Trent and Mereey Navigation v. Wood 
(1785), as reported 3 Esp. at p. 131. 

(n) Nugent v. Smith, aapra; River Wear Comadmonvn v. Adameon (1877), 2 
Oas. 743. 
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tide(o), an nnprecedeutod rainfall (p), an extraordinary flood ( 9 ), 
an earthquake (r), an extraordinary froet («), an extraordinary snow* 
fall (t), fire caused by lightning (u), death (t&), lunacy (a), and 
illneee (&}. 

On the other hand, it has been held that the gnawing by rats of 
a hole in a pipe of a ship, through which the sea water came in 
and damaged the cargo (c), a fog(d), an ordinary fall of enow (e), 
and fire not caused by lightning (/) were not acts of God. 

879. If a promise is made in an alternative form and one 
alternative is impossible to perform, the promisor must as a 
general rule perform the other (g ); but where the performance of 
the other alternative, both alternatives being possible at the time 
of the contract, has become impossible by act of God, the question 
whether the promisor is bound to perform the other or is altogether 
excused depends on the intention of the parties, to be ascertained 
from the nature and terms of the contract and the circumstances of 
the particular case {h). 

880. If a promise is by the terms of the contract made con¬ 
ditional upon the possibility of performance, the liability of the 
promisor is discharged where performance of the contract turns out 
to be impossible without any default on his part. Such a condition 
may be expressed in the contract, or may be implied from the 


(o) Nichols V. Marsland (1876), 2 Ex. D. 1, C. A., affirming S. C. (1876) L. B. 
10 Ex. Oh. 265. 

(p) Ibid .; Thomts r. Birmingham, Canal Co. (1879), 49 L. J. (q. li.) 861; 43 
L. T. 435. It must ho such a rainfall as could not reasonahly have boon antici¬ 
pated, and not merely an unusual rainfall such as the dofondunt ought to have 
Doen prepared for {Dixon v. Metropolitan Board of Works (1881), 7 Q. B. D. 
418). 

( 2 ) Ibid. An extraordinary flood or tide moans such a flood as no reasonable 
person would anticipate, per Bbett, M.B., in R. v. Essex Commissioners of 
Bowers (1885), 14 Q. B. D. 561, 0. A., at p. 681, affinued in H. L., sub nom. 
Fobbing Commissioners of Sewers v. R. (1886), 11 App. Oas. 449. 

(r) Ibid., at p. 6. 

(s) Blyth y. Birmingham Watenoorks Co. (1866), 11 Exch. 781. 

(t) Briddon v. Qreat Northern Rail. Co. (1868), 28 L. J. (xx.) 61. 

(u) Keighley's Case (1609), 10 Oo. Bep. 139 a, 140. 

(w) R. T. Leixeslershirs t/usftces (1850), 16 Q. B. 88; Pdl y. Liiinelt (1868), 
L. R 3 0. P. 441, 443. 

(а) Re Bird, Bird v. Cross (1894), 8 B. 326. 

(б) Caekson v. /Stones (1858), 1 E. & E. 248, at p. 256; K -v. Raseken 

(1878), 88 L. T. 38, per Oleasbt, B., at p. 40. 

(c) Pandorfy. Hamilton (1886), 17 Q. B. D. 670, C. A. See especially at 
pp. 675, 684. On appeal the IL L. reversed the C. A. on the groima that the 
injury arose from the "dangers and accidents of the sea,” but the point as to 
the act of Qod was not even raised on the appeal. See Dale v. HaB (1750), 

1 Wile. 281. Oompare Carstairs v. Taylor (1871), L. B. 6 Exch, 217. 

dS Liver Alkali Co. v. t7b)i«(on (1874), Xi. ^ 9 Exch. 338. 

e) Fenwick y, Sdmah (1868), L. B. 3 0. P. 313, 316. 

/} Forward v. Pittard (1785), 1 Term Bep. 27,33. Bee also, as to act of 
Gm genenlly, titles CABBnEBS, Yol. lY., p. 8; NxauaEircn; Sbiffino Aim 
KAvioation. 

(g)‘Da Costa y. Davis (178E9, 1 Bos. A F. 242; BiOeUiarquis) v. Thompson 
(1844), 13 M. & W. 487; ^rhworth v. Young (1866), 4 Brew. 1. ^ 

(^ Barkivorth v. Young, supra, at pp. 24, 26, and caSea Grate citeft; Andemiii 
V. Cotmereioil Union Ateuraneo Co, (1885), 65 L, JT. (Q. B.) 0. A., per 

Bowmr, L. J. 
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nature or the subject-matter of the contract and the sturrounding 
circumstances (»). 

Where^ it appears from the nature of the contract and the 
surrounding circumstances that the parties have contracted on, the 
basis that some specified thing, without which the contract cannot 
be fulfilled, will continue to exist, or that a future event which 
forms the foundation of the contract will take place, the contract, 
though in terms absolute, is to be construed as being subject to an 
implied condition, that if before breach performance becomes im¬ 
possible without default of either party and owing to circumstances 
which were not contemplated when the contract was made, the 
parties are to be excused from farther performance (j). In such 
a case the contract is not avoided ab initio in the absence of any 
express provision to that effect (ft), but each party will be left in the 
position in which he is found at the time when performance of the 
contract is ascertained to be impossible, and no legal right which 


(t) Tho question wh<«ther a particular pcomise is absolute or not is one of 
oODstruotioii in each case {Elliott v. Crutcliuy, (1906] A. 0. 7; Be Arthur, Arthur 
V. Wynne (1880), 14 Ch. D. 603 (contract to usuxe held not excused by subse- 

f uent illness rendering insurance impossible); Olifforii {Lord) ▼. Watte (1870), 
!i. B. 6 C. P. 677 (coTonant in a mining loose to dig not less than 1,000 tons 
of clay in each year bold conditional on there being suffloient day to make the 

G rformauce possible), explaining Bute {Marquis) v. Thompem (1844), 13. 

. & W. 487; lla^e t. Baweon (1858), 4 0. B. (ir. 8.) 85 (agreement for the 
sale of goods to bo delivered on the arrival of a certam vessel bold on 
absolute contract to deUvor in the event of the ship orrivi^, and not 
conditional on the goods arriving with the vessel); Jones y, 8t. John'e College 

S , L. B. 6 Q. B. 115; Thom v. London Corporation (1876), 1 App. Oas. 120. 

, iro Tumor v. Ooldsmith, (1891] 1 Q. B. 544, 0. A., and Emmem v. Elderton 
(1853), 4 IL L. Cos. 624, with Jthodea v. Forwood (1876), 1 App. Gas. 256; Nortltey 
V. TrwilHon (1002), 7 Com. C!as. 201; and Bovine, LH, v. Dead and Wilkinson 
(1904), 21T. L. B. 82; and see the cases cited in the following note). As to the 
construction of chai'torpartios and bills of lading, and especially of olausea in 
such documents relating to excepted risks, see title SniFFlNU and NAViaAnou. 

At common law tho contract of a common carrier is construed as being 
subject to an implied condition exempting him from liability in respect of loss 
oocusionod by the act of God or the King’s enemies. ^ title Gabbiebs, 
Vol. IV.. p. 8. 

(/) Taylor v. (kddiodl (186^, 3 B. ft 9. 826 (contract for the letting of a 
music-hail for the pu^ose of giving oonoerts on four specified days held subject 
to on implied ooiimtion that the lull continued to exist, and, it having oeen 
accidentally burnt down, that the parties were excused from porformanoe); 
Af^hy V. Myers (1867), L. B. 2 Q. P. 651, Ex. (}b. (similar case); Hoiudl y. 
Clmpftind (1876), 1 Q. B. D. 2 {^, 0. A. (sale of 200 tons of potatoes to be grown 
on the seller’s Iwd daring a particular season held subject to an implira Oou- 
dition that the 8 eUer.was to be excused if, without any d^tdt on his part, the 
crop failed and delivery became impossible); Haytoard BroUiers, Ltd. v. ttanUi 
ft Son (1904), 91L. T. 319; NiehcU and Knight v. Ashton, Eldridge ft Co. [1901] 
2 E!.' B. 126, C. A. (oonMot for sale of osigo to be shipped'by a specified Tessu 
held subject id an implied oondition that tiie vessel should at the time specified 
for shipment be in existenoe as a oarge-coirying vessel); Krell y. Henry, [19031 
2 E. B. 740, 0. A.; Lumden v. Barton ft Co. (1902), 19 T. "L. B. 53; Heme 
Steam Boat Co. v. Hutton, [1903] 2 K. B. 683, G. A.; Arthiie, Arthur v. 
Ifpnna (1680), 14 Oh. D. 603; Bauy v. De Oreepigny (1869), L. B. 4 Ch B. 180 
(landowner who oovonaatod for himself and his assigns not to build on the land 
.^leld dischatged by the compulsory acquisition of the Isad ^ a railway company 
’tindisr atatutory powers); but see The Salvador (1909), 26 T. L. B. 384 (eontoact 
to take ship across Athmtio; chip inbapable of undertidEiog the voyage). 

(M Per ustanoes of such a nrovisicu^ aetf VUtoria Seiatt dgmey v. P«^(1902) 
19 T. L. B, 16; Fenton v. Vi<&rid 8em Agency (1902), 1:9 T. L. B. 17 
V. O-ufcWiy, [1906] A. G. 7. 
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bas already, accrued under the contract will be disturbed. Thus a, 

payment still be enforced of any money which was payable EtbrikMlsr 
under the contract before that time, but not of any money which KajFRir' 
bad not then become due, and money that has been already paid 
cannot be recovered back (2). 

On the same principle, a contract for personal services which can Penonai 
only be performed by the promisor himself will be construed as 
bemg subject to an implied condition that if he dies or becomes 
physically incapable of performing the contract without any default 
on his part he is excused from performance (m). Where personal 
consideratioRS are of the foundation of the contract, as in cases of 
principal and agent or master and servant, the death of either 
party puts an end to the relation, and the contract is discharged 
unless there is a stipulation express or implied to the contrary (n). 

881. Where performance of a contract has been rendered im- imponibiiit^ 
possible by an Act of Parliament passed after the contract was 
made, the promisor is excused from performing his promise, unless 
it appears that he intended dio bind himself with reference to the 
future state of the law, for the presumption is that the parties 
intend to contract with reference to the law os existing at the time 
when the contract is made (o). , 


0 Civil Service Co-operative Society v. Oenerdl Steam NavfgatioH Co,, [10031 2 
K. a. 766, G. A., approTiuR Blakeley v. Muller, [lOOii] 2 K. B. 760, n.; ChaiuUer 
T. Wehiter, [1604] 1 K. B. 493, 0. A-; see also Clarkv.Lindeay (1903), 19 T. L. B. 
202 . If Tntbout the knowledge of the parties the impossibility of performance 
existed at the time when the contraot was made, the contract is voia altogether, 
and money paid under it can be recovered {Qrijjith ▼ Brymer (1903), 19 £ L. B, 
434). Most of tbe cases cited in this and tne two preceding notes were decided 
upon contracts relating to the coronation of King Ildward Vil., which was post* 
poned on account of His Majesty’s sudden illness. For earlier oases reference 
may be mode to Hirti v. Teieon (1850), 2 Mao. & G. 134; Stuhbe v. Holywdl 
ItaxK Co. (1667) L. B. 2 Exch. 311; Whinmp v. Hughea (1871), L. B. 6 0. F. 78; 
Learoyd v. Brook, [1891] 1 Q. B. 431, at p. 436. 

(ffl) Boaet V. Firth (1868), L. B. 4 G. P. 1; BoHnton v. Davkon (1871), L. B. 6 
Exch. 269. In such a case the other party is also discharged from liability under 
the contract (Poueeard v. Spiere (1876), 1 Q. B. D. 410). In Simeon ▼. Watson 
(1877), 46 L. J. (o. F.) 679, it was held a good defence to an action by a school- 
mSster for removing a pupil without giving notice or paying an equivalent in 
money, according to the contraot, that the removal waa a temporary one, due to 
the pupil’s illness. 


(m Farrow y. Wilson (1869), L. B. 4 0. P. 744; Daviton v. Beeves (1892), 8 
T, L. B. 361; Hotel and Qenam Advertising Co, v. ffHekenden and Stone (1899), 16 
I. L. B. 302,0. A.: Harvey v. The Tiwii, Manehestet, Ltd. (1907), 23 T. L. B. 692 
(death of one member of a troupe of music-hall artistM). 3^ contract, however, 
u not rescinded, and the deam of oUe of the parties does not affect a right pf 
action which vested under the contraot before his death (ShMs v. Hotyvodl 
Bail. Co. (1867), L. K 2 Exoh. 311). Aeto the effect of the ueatii of one partnei 
on a contract ox service made with a firm, see PhiUipa v. ^2Aafii6ra PoZofe Co, 
(1900), 83 1a T. 431; Taeher v. Sh^herd 11661), 6 H. AMi 376, and title Past- 
mBSBiF : aa to the right pt a maater to oiaohBxge a servaut on the ground of 
iilneqi, see titin MAnmi and SBBVAirz: and aa to eoutnwta to many, see 
'HuMuumANn'WkBS. ■ 

' ~e} JSrttwaterr. A«!BMf>(1698}k 1 Salk. 193; Pavie v. Gsw (1860k 16 a B. 

r, Bhre^d^ UMon Baftuays oaa. Canal Cp, (loW), 6 Stth. 420; 




and HaninUad Jimdkpi.JSail. 

Ik (1988). h, B. 480; 
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The seme principle applies where the impossibility is created by 
an acli of^ State, such as a declaration of war or an embargo imposed 
upon shipping by an Order in Council (p), but not where it arises 
from foreign law or the act of a foreign State, except where the 
obligations of the parties under the contract are mutually 
dependent and both parties are prevented from performing them ( 9 ). 

882> Where the conduct of the promisee has rendered perform* 
ance impossible ( 7 ), or has prevented the promisor from performing 
his promise without subjecting himself to an action by a third 
person («), the promisor is released from his obligation to perform 
his promise. Impossibility arising from the promisor’s own act or 
default is not in any case an excuse for non-performance of his 
contract (f). 

Sub-Skct. 6 .—Failure of Gondiiion. 

883. A promise may be either absolute or conditional. A con¬ 
ditional promise is one the liability to perform which depends upon 
a condition; that is to say, it is one of the terms of the contract 
that the liability go pei-form it shhll only arise or shall cease 
on the happening of some future event, which may or may not 
happen, or on one of the parties doing or abstaining from doing 
some act. When ilie liability only arises on the happening of the 
contingency or performance of the condition, the condition is called 
a condition precedent, and when the liability ceases thereon it is 
called a condition subsequent (at). A promise is not conditional 


L. B. 8 C. P. 79; Neu-hj v. Sharpe (1878), 8 Ch. J). 30, 0. A.; Newington Local 
£(-ard v. Cotti/igkam Local Board (1879), 12 Ch. D, 725. 

( p) Melville v. Be Wolf (1855). 4 E. & I). 844 ; Ikul v. Hotkive (1856), 6 E. £ B. 
953, Ex. Gh.; Kspoaito v. Bowden (1857), 7 E. & B. 7G3. Compare Hadley v. 
Clarke (1709), 8 Term Bop. 259. The eiieot of a declaration of war is to make 
trading with the enemy’s subjects illegal; see titles Altsns, Yol. I., p. 301; 
CoNSTiTirnoNAii JjAW, Yol. YI., p. 443. As to a breach of contract caused by 
the requisition of a Government inspector under s. 56 of the Explosivos Act, 
1875 (38 & 39 Yict. c. 17), sec title E]U>T.osrvEa 
( 9 ) Blitjht V. Page (1801), 3 Bos. £ P. 295, n.; Sjoerde v. Luecombe (1812), 16 
East, 201; Barker v. Hodgem (1314), 3 hL £ S. 267; Ford v. Caletworih (1870), 
L. B. 5 Q. B. 544, Ex. Ch.; Cunningham y. Bunn (1878), 3 C. P. D. 443, C. A.; 
Spence v. Chodwick (1847), 10 Q. B. 517; Jdcoba v. Crv^t Lyonmue (1884), 12 
Q. B. D. 589, C. A. Seo also l^e cases decided with referonoe to charteipartios 
and bills of lading which are oitod under title Shifpiko and Navioation. 

(r) Holme v. Ou^ (1836), 3 M. £ W. 387; Ruaedl v. da Bandeira (1862), 13 
0. B. (n. B.) 149; Jbiymotid v. Minton (18661, L. B. 1 Exch. 244; Jl<AerU v. Bury 
Commiteionere (1870), L. B. 6 0. P. 310, Ex. Ch.; Panama and South Pae^o 
TeUtpaph Co. v. India Rubier, OuUa Pu^ia and Telegraph Worke Co. (1875), 
10 Ch. App. 615; 'Mackay v. Bush (1881), 6 App. Cas. 251; Loaroyd v. Brow, 
[1891] 1 Q. B.431: Baddy. Churten, [18971 1 ^ B. 562. 0. A. 

la) European and Australian Boyal Mail Co. v. Royal Mail Steam Patded Co. 
(1861). 30 L. J. ( 0 . pA 247. 

(0 Warburton v. atorr (1825), 4 B. £ 0.10^ M'lnlyrt v. Bdeher (1863), 14 
C. B. (n. b.) 654: Bigland v. Bmton (1810), 12 East, 436; Re Arthur, Arthur v. 
Wynne (1880), 14 Ch. D. 603. See p. 438, poet. 

(u) Aj) to oonditions subsequent in bondit, see title Soros, Yob Tn*. p. 84; aod 
M to oonditions in ohsTtoqwrtieB, leases, eontraote of insuvauoe, oontraote for 
tile sale of goods and of land respeettvely, see titLes Ssqmno ato Navigu.- 
Ticar; IiAroxoro ATO lliDrAiiT; Ihbitbauob; Sau ox Goods; Sais op 
Iakd. 
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merely because the time for performanoe is postponed, or because 
it is only to be performed on the happening of a future event 
which must happen at some time, as, for instance, on the dra4ih 
of one of the parties. To constitute a condition there must be 
contingency as well as futurity. 

884. A condition may depend on an event which is dependent 
upon the will of one of the parties to the contract (v) or of a third 
person (w). Where services are performed under an agreement that 
the remuneration shall be in the discretion of the employer, the 
question whether the employer has the right to determine whether 
any remuneration at all shall be paid, so that his decision is a 
condition precedent to any claim, or merely has the right to fix 
the amount of the remuneration, is a question of construction and 
intention in each particular case. If the amount only is left to 
the decision of the employer, he must exercise his decision in good 
faith (z). 

886 . Where the condition is that work is to be done to the satisfac¬ 
tion of ono of the parties to the contract, this will, as a rule, be con¬ 
strued to mean reasonably to his satisfaction, so that if his approval 
could not reasonably be withheld the condition is satisfied (I /); but 


(v) ThiiB, the promisor may he free to do or not to do at his pleasure an act 
on whi^ the promise is conditional, and his liability to perforin the promise 
only arisos if he duos the act. Sut the porfoi'maiice of the promise oiiuuot he 
dependent on his arbitrary will, for in that caso there would bo no contnmt at 
aU (Ta>/lor v. Brewer (1813), 1 M. & S. 290; lioberte v. Smith (1859), 4 U. & N. 
315). As to contracts for payment out of a particular fund, see Scott v. Ehury 
(Lord) (1867), L. B. 2 0. P. 255; Coutte Jb Co. v. Irish Exhibition in London 
(1891), 7 T. L. B. 313, 0. A.; Stede v. Qonrley and Davie (1887), 3 T. L. B. 772, 
0. A,; PBbrowy. IHlhrow'a Atmoepheric Rad. Co. (1848), 5 0. B. 440; Wdliame 
T. Hathaway (1877), 6 Ch. D. 544. 

(w) Where property (Icmd or goods) is sold at a valuation to ha made by 

specined third persons, their valuation is a condition precedent, and if for any 
reason the valuatipn is not made, as, for inetanco, because of the death or 
refusal to act of either of their valuers, or their disagreement, the contract is 
not enforceable, the court having no power to order a valoation in an^ other 
manner than that agrt^ upon. But if the sale is at a fair valuation, no 
particular mode of arriving at the value being indicated, the court may enforce 
the contract and direct the mode of valuation [Emery v. Waae [I SOS), 8 Yes. 505; 
MUnes V. Oery (1807), 14 Yes. 400; Firth v. Midland Rail. Co. (1875), L. B. 20 
Bq. 100). The same principles apply to an agreement for the valuation of 
dilapidations (Babbage v. Coidbtim (1882), 9 Q. B. D. 235). If tho valuer or 
veduors appointed by the contract is or are willing to act, the court will compnl 
the pturfy in possession of the property to permit the valuation to bo mwo 
(Smith V. Peters (1875), L. B. 20 61U 

(») Coinpue Bryanty. Flight (1839), 5 M. & W. 114; Bird y. M'Oahm (1849), 
2 Uar. db 703; and dowry y. Busk (1814), 5 Taunt. 302, with Taylor v. 
Brewer (1813), 1 M. & S. 290, and BebtrU y. Smith (185Q, 4 H. £ N. 315. 

(y) Dwlvtan y. King (1S37), 4 Bing. (w. o.) 105; Braunitein y. Acddented 
Death Ineuranee 0b.'(l#61), 1 B. £ S. 762. Where the defetadante hod ai^eed to 
take a lease provided the terms of the draft lease wer4'TeasoU&hlo in their 
cetubatioD, it was held,' the tenns not being reasonable, that thsy'w^ entitled 
to repudiate the contract without speoifying the terms to WUch objected 
(WUetKii V. Redhead (188(Q, 49 L. J, (OR.) 53^. And seb ffndKn y. BuekCiSn), 
7 Ch. D. 083; EadU V. Addieon (1882), 62 L. 3. (m.) 80; Claek v. WiKd(i882 ),9 
Q. B. D. 276. 0. A; Hiteeey v. Heme-Payne (1879), 4 kpf. Oas, 1311, as to the 
effect of a stipulation that a lease, or the title to projperbr told, shall be subjeot 
to the approval of the proposed l es se e *! or purchaser's simottor. 
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the language ol the contract may be such that he » at liberty to' 
decide the question arbitrarily, in which case hia decision ean only be 
impugned on the ground of a want of bonafides («). Where^the work 
is to be done to the satisfaction of a third person, no requirement 
that his decision must be reasonable will be implied, and hia refusal 
to approve the work is conclusive, unless it can be shown that he 
is acting in collusion with the other party to the contract (a). 

880. Where a promise is conditional upon the happening of a 
particular event, and there is no express stipulation that notice is 
to be given of the happening of the event, a condition to that effect 
will not, as a rule, be implied, except where the nature of the 
contract requires it; for instance, where the event is a matter 
which lies within the peculiar knowledge of the other party to the 
contract or depends upon an option to be exercised by him (b). 

887. No request or demand of performance of a contract is 
necessary in order to create a right of action for breach thereof, 
unless such a request or demand is expressly made a condition pre¬ 
cedent or the nature of the contract requires that such a condition 
is to be implied (e). 

888 . Where a contract consists of mutual promises, these may 
be either independent, in which case each party is bound in any 
event to perform his part of the contract, or they may be dependent 
on one another, so that the due performance by one party of his 
promise is a condition precedent to the liability of the other party 
to perfoimi his promise; or, thirdly, they may be dependent on one 
another so as to constitute concurrent conditions, the effect of 
which is to bind each party to be ready and willing to perform his 
promise on a tender of performance by the other party. Where 
the promises are independent, the breach of one of them only 
gives the other party a right of action for damages; but the 
non-performance of a promise which is a condition precedent 

(s) Anirtm v. Bdfidd (1S57), 2 0. B. (N. a.) 779; Stadhard v. Lee (1863), 3 
D. & S. 361. 

(a) Wvreley v. Wood (1796), 0 Tenn Bep. 710; Clarke v. Wataon (19661 IB 
O.B. (h. b.) 278; Soum v. nowden Union (1890), Uudson on Builmo^ Cbn- 
ti-oots, Yol. n., p. 151. See title Bynoma CoirruAcrs, EvoixxBaB, anjd 
At3nuiTnm*fl Vnl TTT t% 907 * 

(5) Vjfte V. Wah^d ^840),'6 34. & W. 442, offinned 7 M. ft W. 126, Bx. Oh.; 
Mamn v. Watkineon (18TO), L. B. 6 Exch. 25; Maneheiier Bonded W’arehouae CV. 
y. Carr (1880), 5 0. r. !D. 507 ; HvgdXl y. M'Lean (1885), 53 L. T. 94, 0. A.; 
Tredvoav y. Maehin (1904), 91 L. T, 310, 0. A.; Torrent y. Widher, (18061 2 Ck; 
166. Jxl the case of aaiiilteniative promiae, irhexe the right of eleodiig the 
bxenoih of the eltematiye which is to he perfomed rela/te with the promisee, 
notice must be given by him of the mode in which the option has betm exexdaed. 
See p. 411, ante. 

(c) Twham T. Braddfch (1809), 1 Tauni 572; Badford y. SmiHh (1838)» 3 
,M. ft W. 26i; Walton riMaecallllStA), 13 M. & W. 452; Brown y. (imd 
Saettm Boil, Co. (187'^, B. Xl. 406; BtU ft Oo. y, Anitoeijh London 'anA 

9roeil Line, [1891} 1 Q. B. 0. JL ; Jtkemte v. Bottendey (1903), 19 T. Li, B. 

Aa to presentment for. jMvment of a mil of ezobMiM or pcomiasory iu^‘ 
aeefitie Biixs or BxouiiwB. FBoiasso»Y Nona, amo NknomBiE Jxmar^ 
Msvxa, YoL U., p. 530. 
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the other party from his obligation to perform the contract, 
unless he has received a substantial part of the consideinttoo fox 
his promise, in which case he can only recover damages for'breech 
of the other’s promise (d). 

889. The failure of one party to perform a condition precedent 
only operates as a discharge of the contract if the other party elects 
to treat’'the contract as at an end. He has the option of treating the 
contract as ^ing still open for further performance, and if he elects 
to do ^is he will be taken to have waived the performance of the 
condition precedent, and can only rely on it as a breach of warranty 
which entitles him to damages («). 

890. The question whether the promise of one party is a 
condition precedent to the liability of the other party or is an 
independent agreement depends upon the construction of the con> 
tract taken as a whole,'and is to be determined by the intention of 
the parties as appearing from the terms of the contract and the 
surrounding circumstances (^. The rule of construction which 


Bi’yaiit T. Beattie (1838), 5 Scott, 731; Ellen t. Topj^ (1851), 6 Ezoh. 424 ; 
fitm . . .. ■ 


WlaU v. Beeton (1861), 7 H. & N. 42 Piut v. Bowie (18635, 32 L.' J. (q. u.') 179; 
Behn V. Bumees (1863), 3 & S. 751, Ex. CL ; Carter v. Scargill (1875), L. B. 

10 Q. B. 664; Coombe v. Oreene (1843), 11 M. & W. 480; General Billpoetinq Uo., 
Ltd. T. Aikiaeon, [1909] A. G. 118 (wrongful disiniasal of servant enlatles him to 
treat the contract as entirely at an end). 

(e) Rippimhall v. Lhyd (^1833), 5 J3. A Ad. 742; Behn v. Burraee, eiqiras 
Benteen v. Taylor, Sons db Co. ( 2 ), [1893] 2 Q. B. 274,0. A. A good deu of 
confusion arose in the earlier oases on this subject through the indiscriminate 
use of the term " warranty ” (seo Chanter v. Uopsim (1838), 4 M. & W. 399, per 
Lord Abinoer, O.B.] ; but tlus term is now recognised os meaning a subsidiary 
or collateral stipulation the breach of which gives rise to a claim for damages 
only, as oppose to a condition the breach of which entitles the other parto 
to treat the contract as at an end. Compare ss. 11 and 62 of the Solo of (roods 
Act, 1893 (56 & 57 Viet c. 71); and see title Sale of Ooons. 

(/) Purdage v. Cole (1669), 1 Wms. Saund. 548 ; Hotham v. Eatt India 
Co. (1787), 1 Term Bep. 638: Stavere v. Curling (1836), 3 Bing. (n. o.) 355; 
BelHni y. Oye (1876), 1 Q. B. J). 183; Bautin v. Bidwetl (1881), 18 Ch. D. 
236; Benteen y. Taylor, Bone Jk Go. ( 2 ), eupra, per Bowex, L.J., at p. 281; 
Kidtiton Jb Co. y. Mmieeau Irontoorke Co. (1902), 7 Com. Gas. 82; Roberter. BreU 
(1865), 11 H. L. Gas. 337. “ Parties may think mme matter, apparwtly of very 
little'importance, essential; and if they sufidoiently express an intention to 
m^e the literal fulfilment of suuh a thing a condition precedent, it will be one; 
or they may think that the performance of some matter, apparently of essential 
importance and^'Tod/acts a condition precedent, is not really yital and may 
be' oomitensatea for in damages, and it they sufflcieutly expressed such an 
intention it will not be a condition iaeoedent'’(Be(f»fu‘ y. Oye (1876), 1 Q. B. D. 
IM, par Blaoxburk, J., atp. 187). ^ Li some of the older oases tiiere was a 
tendon^ to nonstme promises as being independent, contrary to the intention 
(^iha pomee {QUutimnik y. Woodrow (1799), 8 Term Bep. 8 W,' per Grose, J., at 
371). For examplee of the constroctUm of euoh stipalatimn, we also Conger 
y. lAmdon, Brighton, and South Coast Rail. 0o. (1879), 4 Ex. D'. 88 r OdUine y. 
Baife ak79), 4 App. Cae. 674, V. 0 .; Fearon y. Ayie^fdrd {BM) (1884), 14 
OJL D. 792, a A.; Edge v. UoUeau (1885), 16 a B. J>. 117 ; B^noU 

Q. B. D. ,172. In a oontraut for the eale of goods, deliysiry tu the 
goa&fmd payment of the price are, unless otiberwise agreed, oonouiwtoEteon* 
aitioBe«.'that le to say, thpiSeller must be reedy and willing ,to jdve’^HMsession 
goods to the bnyeX in exchange for the price, the. H^rr must be 
ready told willing to ^y the {uke u exdhange.for p ow e setc in el the goods. 
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Tvas laid doivn in the older cases on this subject is that where the 
promises go to the whole of the consideration on both sides they 
are mutual conditions, the one precedent to the other; but where 
they form a part only of the consideration each is an independent 
promise, the breach of which only entitles the other party to recover 
damages (y). The test which is now applied is whether the par¬ 
ticular stipulation goes to the root of the matter, so that a failure 
to perform it would render the performance of the rest of the con¬ 
tract by the party in default a thing different in substance from 
what the other party has stipulated for, or whether it merely 
partially affects it and may bo compensated for in damages (h). 

891. Part performance of a condition precedent is not, as a rule, 
Buflicient; but where the contract is divisible, so that it consists in 
effect of two or more separate contracts, the fact that a condition 
precedent has not been wholly performed does not relieve the other 
party to tlie contract from his liability to perform that part of the 
contract in respect of which the condition precedent has been 
satisfied (i). 

892. The performance of a condition precedent is excused where 
the other party has prevenied its performance (k), or has done 
something which puts it out of his power to perfonn his part of the 
contract, or has intimated that he does not intend to perform it. 
In the latter case he has made himself liable for a broach of the 
contract (1), and has dispensed with the performance of any promise 
which was originally a condition precodent to his liability (m). 


See 8. 28 of the Sole of Goods Act, 1893 (56 ft 57 Yiot, c. 71), and title Sai.e ov 
Goons. The question whothor a promise constitutes a condition procedeut when 
it (liqiendB on the construction of a written contnict, is one of law fur the court 
COeorge D. Emery Co. v. Wdh, [1906] A. 0. 516, P. 0.). 

(j) Boone v. Eyre (1777), 1 Hy. 111. 273, n.; Ellm v. Topp (1851), 6Exch. 424 ; 
Oracee v. Legg (i854), 9 Exch: 709. 

(A) Poueeurd v. Spiere (187G), 1 Q. B. D. 410 (the inability through illness of 
lady, engaged to perfonn in now <mora, to appear at tho opening and subse- 
qiietit three perfoi-monces, was hela to ^ to the root of the whole contract and 
to justify reeoission). Compare Bettiru v. Oye (1676), 1 Q. D. D. 183, whuie 
it was held that a stipulation as to attendance at rehearsals six days before ue 
commenoement of an engagement for fifteen weeks to sing at a theatre, amLalso 
at concert halls and drawing i-ooms, was not a condition precedent; Mervey-Steel 
and Iron Co. ▼. Naylor, Bemon ft (7o., (1884), 9 App. Cas. 434, per Lord BlAOK- 
BtTRir, at p. 443 London Quaran^ Co. v. Fearnley (1880), 5 App. Oas. 911 
(proviso in a fidelity guarantee policy requiriug the employer to prosecute the 
employed in the event.of his ombexslemout held a condition precedent to a 
claim on the polio^; Hoahing t. Pahang Carporaium (1891), 8 T. L. B. 125, 
0. A. As to the eneot of a default in respect of one or more instalmente in 
the csiM of a contoact for'the sale of goods to be delivered by instalments, see 
B. 31 (2) of the'&le of Gbods Act, 1893 (56 ft 57 Yiot, o. 71), and the cases cited 
at p. 4,*)8, poe ^, and see title Saju; of Goods. 

m Wilaun v. London, Italian and Adrialie Steam Navigation Co. (1865), L. B. 
1 G. F. 61; IFt/Aanaon Y. Clemente (1872), 8 Oh. App. 96. 

(X;) Cort r. Ambergaieetc. Bail. Co. (1851); 17 Q. B. 127; Bradley v. Benjamin 
(1877), 46 L. J. (q. B.) 590 ; Mathay y. (1881), 6 App. Gas. 251; Fieher v. 
ihewett (1878), 48 L. J. (u: B.) 32, C. A. f Prirlult v. Badger (1856), 1 0. B. 
tBi 8.) 296; Thamae y. Fredrieka (1847), 10 Q. fi. 775. 

(Q See p. 438, poet. 

(m) Mmn'e Com (1596), 6 Co. B^. 81 a; Jonee y. S<*rkley (1781), 2 Doug. 
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893. A contract is not as a rnle discharged by the bankraptoy 
of any of the parties to it (n). The property of a bankrupt, inwaa- 
ing the benefit of his contracts, vests immediately on his adjudica¬ 
tion in the trustee in his bankruptcy (o), ^ho is entitled to perform 
any executory conhracta, except such as are of a personal nature, 
for the benefit of the bankrupt’s estate (p). The property of the 
bankrupt which is divisible amongst bis creditors includes aU 
properly that may be acquired by him before his discharge (g); but 
until the trustee intervenes all transactions by a bankrupt, after 
his bankruptcy and before his discharge, with any person dealing 
with him hcml fide and for value, in respect of his after-acquired 
property (not being real property), whether with or without jmow- 
fedge of the bankruptcy, are valid against the trustee (r). 

894. Unprofitable contracts may be disclaimed by the trustee, and 
any person injured by the disclaimer is entitled to prove in respect of 
bis injury as a debt under the*bankruptcy (s). Inirthor, the court, 
on the application of any person who is as against the trustee 
entitled to the benefit or subject to the burden of a contract made 
with the bankrupt, may make an order rescinding the contract on 
such terms as to payment by or to either party of damages for 
the non-performance of the contract or otherwise as to the court 
may seem equitable, and any damages payable nnder the order 
to any such person may be proved by him as a debt under the 
bankruptcy (0. 


(z.B.) ns-l; Phtnchi t. Colburn (1S31), 8 Bing. 14 ; Fonti/eat v. WiVeimon (1843), 

1 C. B. 73 ; Short v . Stone (184(5), 8 Q. B. 858 ; Ijovelodt v. Franklyn (1818), 8 
Q. B. 871; Guinea v. Smith (IB46), 13 M. & W. 189; JSraithwaite r. Foreign 
Ilardw>od Co.^ [1903] 2 K. B. 343, 0. A.; Bank of China, Japan and the Stratia 
y. American Trading Co., [1894] A. 0. 268, P. 0.; Sanday. Clarke (1849), 8 
0. B. 731, at p. 762; ffo^iafer y. J)e la Tour (1833), 2 £. & B. 678 ; Ripley y. 
M'Clwre (1849), 4 Exch. 345; Hotham v. Fuat India Co. (1787), 1 Term Bep. 638; 
^fentadeU V. Faraona (1808), 10 East, 339. 

' (n) An exGe])tioh to this rale is to be found in the case of a contract of 
partpership; seo title Paktitebsuip. In the case of any person who is 
apprentice or is an articled clerk to a bankrupt, the bankraptoy can be 
treated by either party as a discharge of the agreement (Bankruptcy Act, 
1883 (46 & 47 Viet o. 52), s. 41). As to the right of an unpaid seller of goods 
to retain possession of them or to stop them in traneitu and re-sell them in case 
of the insolTency oi the buyer, see s. 48 of the Sale of Goods Act, 1893 (36 & 37 
Vici 0 .71), end title Sale of Goons. 

(o) Bankraptoy Act, 1883 (46 ft 47 Yiot o. 32), ss. 34, 168. For a full 
treatment mm su^eot, see title BAuncBUPTOv Aim lusoLyEKOr, VoL XL, 
p. 143. 

(») Xourrsnes v. Knoutlea (1839), 3 Bine. (w. o.) 390; QiUon v. Oarruthera 
(1841), 8 1C. ft W. 821; Ra Agra Batik, Ex porta Tondeur (1867), L. B. 3 Eq. 
160; Be FaVum, Ex parte SlemeBm (1879), 10 Ch. P. 386, 0. A.; 'Bs WaUkar, 
Ex parte Barter, Em parte Slaek (1884), 26 Ob. P. 310, 0. A.,' )B$ Foelaift « 
Expatta Salhidga (187^, 8 Ch. P. 367,0. A. > 

M BankraptOT Ac^ 8183 (46 ft 47 Yiot. o. 32), a 44.'- 
m Cohen v. AKtcAeB (1800), 25 a B. P. 262, 0. A. 
la ) Bsnkraptoy Act, 1883 (46 ft 47 Viet. o. 32); s. 33 ( 1 ), (TV 
(0 IVd., s. 35 (3). 
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Bbox. 8 .—Breach of Contract, 

Bds>Sbox< l.—’Brtaeh bg Antieipation. 

895. A breach of contract may take place before the time fixed 
for performance of the contract has arrived. Thus, if the promisor 
by his own act disables himself from performing his promise, the 
other party is entitled to treat the contract as at an end and to sne 
him for damages for breach of contract without waiting until the 
time fixed fur performance and without further performing his part 
of the contract (a). 

896. Where the promise is to be performed on a given future day, 

the mere fact that the promisor is incapable of performing it before 
that day does not constitute a breach of the contract; but where 
the contract involves a continuing ability to perform the promise a 
breach is committed as soon as the promisor has put it out of his 
power to perform it (b), even if the disability is not necessarily per¬ 
manent and be may subsequently be in a position to perform his 
promise (c). " 

897. Where a contract is to be performed on a future day, or 
the performance is dependent on a contingency, and one of the 
parties repudiates the contract and shows that he does not intend 
to perform it, the other party is enticled to sne him for breach of 
the contract without waiting for the time fixed for performance 
and is absolved from further performance of his part of the contract, 
and if he elects to do this the party in default is not entitled to an 
opportunity of changing his mind \d). In such a case the contract 
is completely determined, and the party who is in default cannot 


(а) Jonta r. Barklry (1781), 2 Doug. (k. b.}684; Warlurion ▼. 5toT(1825), 

4 B. A 0. 103 ; Tjoveloek v. J>’ranJclgn (1846), 8 Q. B. 371; M'ltitgrey, Jiehher 
(1863), 14 C. B. (n. b.) 6fi4; Re Imperial Wine Co., Bhirreff'e Case (1872), 
L. B. 14 Eq. 417; Re Patent Floor 0/oth Co,, Dean and Qilbert'e Claim (1672), 
41 L. S. (CH.) 476; Synge v. Synge, [1894] 1 ^ B. 466, 0. A. In such » oaoe 
the promisor u taken to huTe waivm the performance by the othw partr. of 
any condition precedent to his liability to perform his promise (i^oin's Can 
(1696), 6 C!o. Bep. 21 a; Planehi ▼. CkllMm (1831), 6 Bmg. 14; v. 

Wilhnaon. (1845), 1 0. B. 76; Ripleg ▼. McClure (1849), 1 ^dh. 346; ^ 
Ambergate etc. RaU. Co. (1851), 17 & B. 127; Bradley v. B«yb«i<»_(i877), 46 
L. J. (q. b.) 690; Braithwaite ;r. Foreign Hardwood Co., [1906] 2 IL B. 643. 
O.A.). Seep. 422. ofKs. 

(б) Imeldelc y. Franldyn, evpra. 

(c) Ford V. Tdey^ (1827), 6 B. ft 0.326 (A. having agreed to grant a lease to 
B. as from a fnture aato, m the: meantime joined in leasiiig ^ propeecty to (1); 
Blwrt'y. Stone (1846), 8 Q: B. 368 (A. having promised w 'marry B., muari^ 
O.) ; Oainee v; Smith (1846), -15 M. ft W. 189 (similar case) J BowdeR T. Pareone' 
^8(M), 10 East^ 369 (A^ having agreed for the sale of goods to B., sold 

((A Hoehaier v. De la' Temr (1863), 2 E. ft B. 678; Ikmuhe rie^ Rail. Co. v. 
Xenoe (1863), 13 0. B. (W> 8.) 825; Frott v. Knight (1872), L.. XL 7 Bzch. 
Ill, Ex. Oh.; Bhymn^Rait. Co. v. Sreem and Merthw TyeyU tfvneUem 
•0t>, (1900), 69 L. J, (OBi) 813, 0. A. see p. 422, ante. In ordok to 
.Ayaount to a ni>tidiatioii.mere must be oondnot showing clesafly an inteatioii 
not to fulfil the contract t^en the time comes, and a partytynot bound' 
^'timo flxad for perfdttyanoe to- gtynJhe other pe^ a definite erawer 
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iflfugt upon tlie pdrloEnumee by fhe other party oven of a stipulation 
which is collateral to the main purpose of the contract (e). 

^ The repudiation of the contract by one party does not of it^t 
discharge the contract, but the other party h^ the option of treating 
the contract as at an end, or of waiting until the time for perfOrtn- 
ance has arrived, before making any claim for breach of contract]^. 
If he elects to wait, he remains liable to perform his part of tlra 
confiraot, and enables the party in default not only to perform the 
contract notwithstanding his previous repudiation of it, but to take 
advantage of any supervening circumstance which would justify him 
in declining to perform it (y). 

898. Not every refusal to perform a material part of the contract 
amounts to a repudiation whieh entitles the other party to treat the 
contract as at an end; there must be a refusal to perform something 
which goes to the root^or essence of the contract (Ji). The question 
whether the refusal to perform any particular part of the contract 
amounts to a repudiation of the whole contract or not is one of 
construction. Tims, in the case of a contract for the sale of goods 
to be delivered by stated instalments, which are to be separately 
paid for, if the seller makes defective deliveries in respect of one or 
more instalments or the buyer neglects or refuses to take delivery 
of or to pay for one or more instalments, it is a question in each 
case, depending on the terms of the contract and the circumstatices 
of the case, whether the breach of contract is a repudiation of the 
whole contract or a severable breach giving rise to a claim for 
compensation, bat not to a right to treat the whole contract as 
repudiated (»)• 


whether he intends to fulfil the contract or not v. M'CIure (1849), 4 

Ezoh. 340 ; Menefi SUd and Iron Oo. y. Naylor, Benzon ds Co. (1884), 9 App. 
Oas. 434). Bee oIbo per Jjord CoLEBinaE,^ O.J., in Freeth v. Burr (1874), 
L. B. 9 0. P. 208, and per Lord GoLUira in General Billpoating Co., Ltd. y. 
Atiinton, [1909] A. 0. 118, at p. 122. Whore it is doubtful whotherwhat 
has been done rdeoses the other party from his liabilily under the contract, 
he is entitled to got a judioim decision of the question by bringing an 
'action cUdming a declaration that be is not bound to perfom the contract 
\8oe%St4 Jiartiime et CommercidU y. Venua Steam Shipping Co. (1904), 9 Com. 
Oas. 289). 

(^ Omaral BiUpoaiing Oo., Ltd. y. A^neon, eupra. As to the right of the 
other party to payment for any work done by him under the contract, see 
p. 4^, port. 

(/) Arid y. Hodeine, Avery y. Bowden (1836), 6 E. ft B. 963; Barriek y. 
Burnt (163n, 2 0. B. (K. s.) 363; Johnstone y. Milling (1886), 16 Q. B. D. 460, 
0. A.; Elhe y. Pond, [1898] 1 Q. B. 426, 0. A.; and aeeDominion Coal Oo. 
y. Dominion Iron ft Oo. (19061,23 T. L, B. 309, P. C. As to the assessment 
of damages in such oases, see Leign y. Barton (1818), 8 Taunt. 540; PhU^sUt y. 
£van» (l^), 3 H. ft W. 473; BirckgroveSled Oo. y. Shawa Brow Iron Oo, (1S91), 
7 T.LtB. 246, H. L.; Brt&ft Oo. y. Toysan, Townsmd ft Co. (1896), 1 (Tom. (Tas. 
806, (h A.; Miekad y. Hart ft Ca, [1602] 1 K. B. 482, (T. A.; and tifte Bamaoes. 
. (a) Sodheter y. Da la Tour (1833), 2 E. ft B. 678; Frod v. Knight (1872), 

& .FEEch. Ill, Ex. du; Betd y. Noakiha, Avery v. Bomba, aupra> 

' i(h) Mersey Sted and Iron Oit. y. Naylor, Betaon ft^ Co., eunrdi^rper Lord 
BiiAOianmit, at p; 448;-E3tmin<w Bait. CW v. Brwoa and Merthyr 
JuasHon Bad. Oo. (IfiOOh 69 L. J. (OU.) 813, 0. A.: CbfniwrtJ y, ][1900] 

2 di. 296 , Ob A., per at p. 303; w 

Cmada y, Brvnat (l9ti9X .23Ti L* E* *42, P. 0.' «':■ 

BolAolQoodAAet, 168»(36ft67 Tiob a7t).i.S1 ( 8 |} ^mdray.B^fnddt 
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899. The bonhrnptcy or inBolvency of one of the parlies to a 
contract does not of itself put on end to the contract ()t), nor does a 
declaration'of insolvency by one of the parties entitle the other 
party to treat the contract as at an end, unless the declaration is 
made under such circumstances as to show that the party by whom 
it is made either cannot carry out the contract or does not intend 
to do so(Z); but if one party gives notice to the other of his 
insolvency, and does nothing to show that he intends to stand by 
tho contract, the other party is entitled to assume that he intends 
to abandon the contract and has the option of insisting upon the 
performance of the contract, or of treating it as at an end (m). 

SuB'Seot. 2 .—of Breach. 

900. A breach of contract by one party, that is, a failure to 
perform the contract without sufficient excuse, gives the other party 
a right of action for damages, but does not release him from liability 
to perform his part of the contract, except where the contract 
consists of mutual promises which ere dependent on one another, 
so that the due performance by each party of his promise is a 
condition precedent to the liability of the other party to perform 
his promise. Even in that case, the other party is not discharged 
if he has received a substantial part of the consideration for his 
promise, or has elected to treat the contract as still subsisting (n). 

Where a contract is discharged by breach, anything done by the 
party in default after breach is available only in mitigation of tho 
damages accruing from the breach, and cannot be relied on as a 
performance of the contract (o). 

901. Where one party has disabled himself from performing the 
contract or has repudiated it, the other party is entitled to treat the 
contract as at an end(p). In that case he is not only entitled to 
damages for breach of contract, but if be has performed his part of 
the contract wholly or in part lie has a right to sue on a quantum 
meruit for what he has done. This right does not arise out of the 


(1831), 2 B. & Ad. 882; Jloare v. Bennie (1869), 6 H. & N. 19; Brovm v. Muller 
(1872), L. B. 7 Ex(^ 319; Simjaon t. Cryppin (1872), L. B. 8 Q. B. 14; Itoper 
V. Johnam (1873), L. B. 8 O. P. 107; Fretih v. Burr (1874), L. B. 9 (J. F. 208; 
Bloomer y. Bernstein (1874), L. E. i) 0. P. 688; Brandt v. Laiorence (1876), 1 
Q. B. D. 344, 0. A.; Beuter y. 8<da (1879), 4 0. P. B. 239, G. A.; Nonch ▼. 
Mvilrr (1881), 7 Q. B. D. 92, 0. A.; Biekivson v. Fanshatv (ld9S0, 8 T. L. B. 
271, 0. A.; Booth Tr B&wron (1892), 8 T. L. B. 641; Ehow Vale Sted etc. 
Co. Y. Blaina Irop etc. Co. (1901), 6 Com. Cas. 33; and see title Sai.e op 
Goons. 

1 1;) See p. 437, ante. “ 
l\ Mesa v; Buffua (1901), 6 Com. Gas. 105. 

m) Be Edwama, Eape^ Chalnura (1873), 8 Oh. App. 289 ; Morgan y. Bain 
(1874), L. B. 10 0. P. 15! Be Phomia Beaaemer Stad Co., Ex parte Qarrforth 
Hamath Iron Co. (1876), 4 Oh. D. 108, 0. A. See also Tolhuret v. Atamated 
Portland Cement Co., [IGiOSj A. 0. 414. 

(n) See p. 439, ante. As to exouBes for non-perfoimaiM^ see p. 417, ante. 

(o) Baam ▼. Sidwdl (1881), IS Qh. D. 2W, at p. 252. HhuB, a plea tender 
ie only arailahle as a defenoe to an action U the tender was made Del(»e hrasch 
of the oontraoi; see p. 417, ante. 

(p) See p. 438, ante. 
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original contract, but is based on an implied promise by the other 
party arising from the acceptance of an executed consideration (q). 

Sob-Sjsot. 3.—Sme(iiea /ur Breach. 

902. A breach of contract always gives the injured party a right 
of action for damages (r). In certain cases where damages would 
be an inadequate remedy application may be made for a decree of 
specific performance (s), or, whore the contract is in a negative 
form, for an injunction to restrain the breach of the contract (t). 

Shot. 4. —Discharge of Right of Action for Breach of Contract, 
Sxtb-Seot. 1. —Accord and Satia/aciion, 

903. After a breach of contract has taken place the contract 
cannot be rescinded, but the cause of action that arises from the 
breach may be discharged by accord and satisfaction, that is to 
Bay, by an agreement between the parties providing for the accept¬ 
ance by the promisee of something else than the remedy to which 
he is entitled by law, coupled with performance of the consideration 
agreed upon (ft). 

Accord and satisfaction involves an agreement, and the question 
whether an accord has been arrived at is one of foot, not of law. 
Thus, where a creditor keeps a cheque which has been sent to him 
by his debtor in discharge of the amount due, it is a question of fact 
whether the cheque is taken in satisfaction of the debt or merely as 
a payment on account leaving a balance due {b). 

The agreement need not be in writing, even though the subject- 
matter is such that if it were an executory contract it would be 
required by tho Statute of Frauds to be in writing (c); nor need it 
be in writing or under seal in cases where the original contract was 
under seal (J). 


{q) Plamhi T. Colburn (1831), 8 Bing, 14 ; BrickeU v. Badger (1856), 1 G. B. 
(n. s.) 296 ; Inehbald v. Wealern Neilg/terrv Coffee Co. (1864), 17 0, B. (N. 8.) 
733; (yNeil v. Armatrong, Mitchell <9 Co., [1895] 2 Q. B. 418, 0. A.; Lomwood 
V. XevtcA (1860), 8 C. B. (R. s.) 603; Uill v. Kitehing (1846), 3 0. B. 299; and 
see p. 387, ante. 

(r\ As to the measure of damages, the distiaotion betwoeu a penalty and 
liquidated damages, intei^t payable as damages and generally as to the priuoiplos 
upon which damages are to be aeaeseed, see title Dauaoeb. 

(«) As to the oases in which this remedy is available and the principles upon 
which su^ applications are dealt with, see title SvEClFia PEUFOitiuirOE. 

. (t) As to the principles upon which injunctions are giuntod to restrain breaches 
of contract, and the procedure upon Suw applications, see title iRjnircnoir. 

(a) Edwarda v. Ohcqman (1636), 1 M. & W. 231. 

(ij Aekrogd v. SmitAiea (lw5), M L. T. 180 (oh^ue sent *' to balance account,'* 
letamed" on account "and cashed; held, no satudaotion); i>ay v. ArcXM(1889), 
22 Q. B. D. 610,0. A. (cheque sent in satisfaction retained "on acoount "; hold, 
no sa^action); Natmm v. Ogderu Ltd. (1906), 94 L. T. 126, (X A. ((dieque pli¬ 
able to order, having on tiie ha^ the words " received from thlsohraue for 

being my sheuo of Unseoondand final dutributujp,” ignored by recipient; 
held, not a satisfaction). 

(c) Lasary v. TttrUy (I860), 6 H. A N, 239. 

((6 BUMS Caa$ {im. 6 Oo. Bep. 48 b; Bteedi v. Steads (1889), 22^ Q. B. D. 
#37. 
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904. Where the amount due is uncertain or disputed, paymeitt 
of any sum agreed betveen the parties is a satisfaction of 
liability (c ); but where a liquidated amount is undisputedly due, 
Ijayment of a smaller amount cannot be relied on as a satisuetion 
unless the payment is made at an earlier date or in a different 
manner than the creditor is legally entitled to insist on. because 
there is no consideration for the relinquishment of the residue (/). 
For the same reason an agreement to accept payment of an exiting 
debt by instalments is not binding' on the creditor (ff). But it is 
otherwise if there is a consideration for the acceptance of the 
smaller sum in satisfaction, other than the payment of the smaller 
sum (h). 

To the rule that the payment of a smaller sum cannot operate 
as a satisfaction of a debt for a larger sum there is an exception in 
the case of a party to a bill of exchange or a promissory note, who 
is discharged if tho holder absolutely and unconditionally renounces 
his rights against him at or after the maturity of the bill or 
note (i). 

In any case, whobher the amount dtte is liquidated or unliquidated, 
the acceptance by the creditor of something of a different nature 
from that to which ho was entitled may be a satisfaction of the 
liability; and in such a case no inquiry will be made into the value 
of tho consideration (j). Thus, a cheque or other negotiable 
instrument may be taken in satisfaction of a debt for a larger 
amount than that of the bill or note, even if the debtor himself is 
the only person who is liable on the instrument (k). 


(e) n'ilkinioti v. ffyert 0834), 1 Ad. &EL 106; Cooptrr. Parker {VSbS), 15 0.B. 
822, Ex. Ch. (payineut of smaller sum, coupled with an a^eement to abandon 
a defence and pay costs, is a satiafaction, whether the claim is liquidated or 
unliquidated, anil though the defence may bo unfounded); Mika v. New 
Zeataud Al/ord Estate Go. (1886), 32 Ch. 1). 2G6, C. A, 

(/} Cumber V. ira;ie(1721), 1 Stra. 426; 1 Smith,L. 0., 11thed., 338; Doum y. 
Ilaknrr (1839), 10 Ad. & El. 121; Pinnel'a Case (1602), 6 Co. Itop. 117 a; Fitdi 
y. StUton (1804), 6 East, 230 ; Foakea v. Beer (1884), 9 App. Cos. 60S (agreement 
by judgment creditor not to take any proceedings on the judgment in ue event 
of the debt being paid by specified instalments, held ineffective to prevent the 
creditor from claiming interost on tho judgment, although the instalmentB were 
duly paid in accordance with the agreement); Underwood v. C/ndeprtWKxf. £1894] 
P. 204, 0. A. But where a landlord for some years accepted paymsats of zeuc 
from his tenant, subject to certain oHowances in respect of land mx, it was 
held tiiat that was not the same as'partial payment, but that the effect was the 
same as if tho landlord had bisen paid the foil amount of the rents, and repaid 
ihe sums claimed for allowances to the tenant, the landlord being fully aware 
of the oircumstaucea \Bramiion v. Robins (1826), 4 Bing. 11). 

(tf) MeManua y.'Bark (1870), L. B. 6 Exoh. 66; /BnMam y. Mayk (1906), 22 
T.li, B. 241. 

(A) Cooper. V. Parker, stu^. 

(n Bills of Exchange Ant, 1882 (46 & 48 Viet o. 61), ss. 62", 89. See title Buxs 
or Exohanoic, Pnoiussoar Notkb, and Negotiable Inbteuments, VoL U.. 

p. 661. 

(J) PinneTs Case (1602), 6 Co. Beo. Ilia; Smith y. Treieadala (1854), 3 E. ft K 
83; Conper v. Pathy 16 G. B.'.822, Ex. Ch. 

(A) Bard v. Rhodes (imj, 1M.&W. 168; Sibree v. Tripp (1846), 16 |L ft W. 
,ft3; Curlewis v. dork (1849), 3 !]^oh. 376; Goddard y, CiHsn (1882), 8 Q. B,D. 
67 ; Bidder y. Bridges (1887), 37 Oh. D. 406, 0. A. Compare Sprangs v... Lea, 
[1908] ICb. 424. x- w 
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m. An accord without Baticfaction has no legal effect The 
original cauiie of action is not discharged so long as thesatis&eto 
agreed upon remains executory (Q, A tender of performance,of the 
consideration is not sufficient (m). If, however, it can be shown 
that what the creditor accepted in satisfaction wag the debtor's 
promise, and not the jjerformance of that promise, the original 
cause of action is discharged from the time when the promise was 
made (n). 

906. An accord is not a contract, and performance of it 
cannot be enforced by action against the debtor, who remains liable 
on the original cause of action until the satisfaction has been 
executed (o). But a compromise of a disputed cause of action, by 
which the creditor agrees not to sue the debtor, may amount to an 
agreement which is binding on both parties, and in that case it is 
enforceable by action (p). 

In the same way, although an agreement by which a creditor 
accepts part of his debt in satisfaction of the whole is not a dis* 
charge of his right of action, yat if other creditors are mode parties 
to the agreement, and all agree to accept a composition for their 
claims, this is not a mere accord, but a binding contract, the 
consideration for each creditor’s promise being the undertaking by 
the other creditors to forogo part of their claims ( 9 ). 

So the separate liability of one of several joint debtors may be 
accepted in discharge of the joint liability of all (r); and the 
liability of the original debtor may be discharged by the acceptance of 
the liability of a third person in his place under a new agreement 
to which the third person is a party (s), or by a payment made by 


(1) Peytot't Com (1611), 9 Co. Hep. 77 b; Jamet t. David (1703), 6 Term Bep, 
141; Norrit v. Ayld% (ISOO), 2 Camp. 329; Allies v. Probyn (1836), 2 Or. M. & 11. 
408; Bayley v. //omoH (1837), 3 Bing. (K. 0.) 915; irra^ T. Milestone (1839), 5 
M. & W. 21; CvUingbourne v. Mantdl (1839), 5 M. & W. 289; Gifford y, 
Whittaker (1844), 6 Q. B. 249; QHffitlu v. Ovum (1844), 13 M. & W. 68; OarUr 
y. Womald (1847), 1 Ezch. 81; Graham y. Gibson (1860), 4 Exeb. 768. 

(fflj Gabriel v. Dreeser (1866), 16 0. B. 622. A plmof tender is only available 
as a defence to an action where the tender was made before breach of the contract, 
except in the case of a tender of money in discharge of a debt. See p. 420, ante. 

(nf Sibree y. Tripp (1846), 16 M. & W. 28; Mall y. Flockton (1861), 16 Q. B. 
1039, Ex. Oh.; Mvane v. Powia (1847), 1 Exch. 601. Compare Edwards y. 
Haneher (1875), 1 0. P. E. 111. 

(o) Lynn y. Bruoe (1704), 2 Hy. Bl. 317; Bridgman y. Dean (1862), 7 Exch. 109. 

(p) Longridge y. DorvilU (1821), 6 B. & Aid. 117; Stract/ v. Bank 0 / England 
(18W), 6 Bing. 764; Crowther y. Farrar (1860), 16 Q. B. 677; Henderson y. 
^bart{imi 6 Exch. 99. 

( 2 ) Steinman v. Magnus (1809), 11 East, 390; Eyles t. (1827), 4 Bing. 

112 ; Good y. Okeesman (1831), 2 B. A Ad. ^8 ; Evans v. Potria (I6i7h 1 Exch. 
601 T.Bifnri(1867), 1 H. & N. 938, Ex, Oh.; Couldery y, Bartrom (1861), 

19 Ch. V. 894, 0. A.; Pffeger y. Brotons (I860), 28 Bear.. 891] Eitehin r. 
HawkiM (1866), L. B. 2 0. P. 22. As to the of oreditenjanaer an asoee- 
ment to a Oompoeition, see Deeds of Arrangement Act, 1867 (80' A 51 Viet. 
a, 9% And title BAtriCiiufxex Aim In 80 X,vxkox, ToL II., 828] eeewa^ that 
title'tui to oompositiona made Tuder tbe^ Baukruntoy Aq^ . 

J y4 Lgth y. AuU (1862)^ 7 Exch. 669.. 

Ouxon V. ” - - " • 

die breach, 

novation, Seop. 60S, poet. 


. itiU ( 1862 ). 7 Exch. 660 .. : 

V. OliodUy ( 1824 ), 8 B. A 0 . 691 , Such am agteemeatt, if mode 
li, has the eflecfc m rescinding the original ,eos|tiniot» »ad is called 
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a third person under such an agreement, even if the amount agreed 
to be paid is less than that of the original debt (t). 

907. Accord and satisfaction effected with ono of several joint 
creditors discharges the joint debt (u). Accord and satisfaction 
between the creditor and one of several debtors who are liable 
jointly or jointly and severally discharges the other debtors, unless 
it appears from the terms of the agreoment or the surrounding 
circumstances that the creditor intended to reserve his rights 
against them; and this rule applies equally whether the obligation 
arises on a judgment or on any other security (v). 

908. The original cause of action is not discharged if the 
accord and satisfaction was effected by the fraud of the debtor (w), 
or if the satisfaction has been rendered nugatory by his act or 
default ix), 

Bud-Secu’. 2.— PaynuTd^a). 

(1) Jft Qitieral. 

909. A right of action for breacH of contract may be discharged 
by payment, if this is accepted in satisfaction; but where a 
liquidated amount is due, payment of a smaller amount cannot be 
relied on as a satisfaction, unless the payment is made at an earlier 
date or in a different manner from that to which the creditor is 
already entitled (b). 

Payment need not necessarily be made in money; thus, the 
delivery of goods which are taken by the creditor in satisfaction of 
tho debt is equivalent to payment (c), and a settlement of accounts 
by which itoins on one side are agreed to be sot off against items 
on the other side amounts to payment of the sums stated in the 
account (d). But a statement and settlement of accounts where the 


(0 IVMy V. Drake (1825), 1 C. & P. 657. 

(«) Wallacn v. Kelsafl (1840), 7 M. & W. 204; Steeda v. Bleeds (1889), 22 
Q. B. D. 587; Potodl v. Isrodhurst, [1901] 2 Ch. ICO. See also tko decisions as 
to the effect of a paymont made to one of several joint oreditors, p. 445, poet ; 
and as to a i-elease granted by ono of them, p. 456, jmt. 

(v) rncholsm T. BtviU (1836). 4 Ad. & Gl. 675 ; Re E. W. A., [1901] 2 K. B. 642, 

C. A. See also the decisions as to the effect of a payment nuidu by one of several 
joint debtors, p. 445, post; and os to a relouso granted to onu of them, 
p. 455, poaf. ^ 

(w) Ilirachfeld v. Zoiufcin, Brighton, and Souih Coast Rail. Co. (1676), 2 
Q. B. D. 1. 

x) Turner v. Brovme (184^, 3 C. B. 157. 

I See also titk Sale ov Goods as to payment generally. 

< b) Payment in this case is a form of accord and satisfaction, as to which, sea 
p. w41, ante. ^ As to the right of a defendant who is sued for the reebvery 
of a debt or-diunmges to pay money into court by way of satisfaction, see B. S. 0., 
Ord. 22, and title PnAOTKia AND PnooBuimB. 

(e) Hands v. Burton (1608), 9 East, 349; Saxty v. Wilkin (1843), 11 M. & W. 
C22 ; BmUh v. Buttams (1857), 26 L. J. (ex.) 232. 

(d) KinnerUff v. HossaA (1809), 2 Taunt. 170; ClmorCi v. Pidt/ord (1840), 
7 M. A W. 314; CaUandgr v. Hoihard (1850), 10 0. B. 200; Livingstons t. 
Whiting (1850), 16 Q. B. 722. Where a company agreed with the vendor, or 
with any other person to whom it was indebted, to set off against the debt the 
iuhonnt payable in respect of riiaies snhsoribed lonl^ the vendor or creditor, 
that was held to be a payment for the eharee in cosh within the meaning of 
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items are all on one side does not constitute a payment so as to 
preclude either party from showing that the accounts were 
wrong (e). The Pansier, in the books of a bank, of a sum of 
money from the account of a debtor to that of his creditor, made 
with the consent of both parties, operates as a payment (/). 

Payment by a debtor to a third person at the request of the 
creditor is equivalent to payment to the creditor (g). 

910. Payment made in the ordinary coarse of business to an 
agent of the creditor discharges the debt if the agent is authorised 
or held out as having autWity to receive payment (/i). As a 
general rule, a person who is authorised to receive payment has 
no implied authority to take a cheque or to receive payment other- 
wise than in money, but such authority may be implied from the 
conduct of the principal or the usual course of business (t). Where 
a cheque taken by an agent has been paid, the transaction is 
equivalent to payment in cash (k). 

An authority given to an agent to receive payment does not 
authorise a settlement of accounts between him and the debtor, by 
setting off a debt duo from the agent to the debtor (1), unless this can 
bo justiiicd by a known usage which is binding upon tho creditor (m). 

911. Payment to one of several joint creditors discharges the 
joint debt(«); and payment by one of several joint debtors 


a. of the Companioa Act, 1867 (90 & 31 Yiot. c. 131), wliich waa ro])ealod and 
replaced l>y a. 7 of the Companies Act, 1900 (63 & 64 Yiot. o. 43), and is nov 
contained in b. SS of the Companies (Consolidation) Act, 1906 (8 ICdw. 7, 
0 . 69); lie Harmony and MonUtgue Tin and Copper Mining Co., Spargo'a Cate 
(1873), 8 Ch. App. 407; Larocgue v. Beawhetnin, [1897] A. 0. 8.38, P. 0.; 
North Sydneif Investment and Tramway Co, v. Iliggina, [1899] A. 0. 263, P, 0.; 
and see title CoMFAXiEB, Yol. Y. 

(<■) Perry v. Attwood (1856), 2.5 L. J. (Q. B.) 408. 

(/) Bolton V. Bichara (1790), OTerm Hop. 139; Bodenham t. Purrhaa (1818), 
2 h. & AM. 39. 

(g) Jioper v. Bum/ord (1810), 3 Taunt. 76. See also Page v. Meek (1862), 32 
L. J. (q. b.) 4; and compare Commercial Bank o/ Atuiralia v. OJkial Aaaignee 
of the Estate of IVilaon dt Co., [1893] A. G, 161, P. 0. 

(A) Aa to tho authority of an agent in general, aee title Aoenot, Yol. L, 
p. 140 ; and as to tho aiithority of an agent of a particular class, such as an 
auctioneer or a solicitor, eeo separate titles. 

(i) mUiarns v. Evana (1866), L. B. 1 Q. B. 362; Hogarth v. Wherley (1876), 
L. B. 10 0. P. 630; Charles v. Blackwell (1877), 2 0. P. D. 161, 0. A.; Pap^ v. 
Weatacott, [1694] 1 Q. B. 272, 0. A.; Blamberg v. Life Intereste etc. Corporation, 
[1897] 1 ch. 171, affirmed on tho futs [1698] 1 Ch. 27, C. A. And see title 
AoENCV, Yol. I., p. 146. 

(Jb) BridgM r. Garrett (1870), L. B. 6 0. P. 461, Ez. Ch.; WaSeer v. Barker 
(1900), 16 T. L. B. 393. 

(l) BarOelt r. Peatland (1830), 10 B. ft C. 760; Barker t. Oreentoood (1837), 2 
Y. ft 0. (ex.) 414; Pearaon t. oeott (1878), 0 Ob. D. 198; Anderson y. Sutherland 
(1897), 2 Com. Oas. 66. 

(m) Stmart ▼. Aberdein (1838), 4 ft W. 211; CadkiyU v. HiniU (1867), 
li. B. 2 0. F. 368, Ex. Oh. See title Gubtok asp UsaObs. 

in) WaUaety. KdaaH (1840), 7 M. ft W. 264; Hmhaniy, DetvU (1801}, 10 0. B. 
646; Sfeedi ▼. Bteede (1889), & Q. B. B. 637; PowM y% BroihurU, [1901] 2 Ch. 
160, Compare Stoaa ▼. Marth (1827), 6 B. ft C, 661. AlM see ti^ PAWntSB- 
SHm. See also the decuions as to the effect of aa accoia (md satuisotidn with 
one of eerenl joint orediton, p. 444, ante; and ae to mUmm gnuitod \>j uie of 
then, p. 466, post. 
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discharges all, whether the liability is joint or joint and several (o); 
blit a com;^romi8e of a claim against one does not rele^ the others 
if the creditor reserves his rights against them (p). ^ 

912. Payment by a third person is not suiBcient to discharge a 
debt nnless it is made by him as agent for and on behalf of the 
debtor and with his prior authority or is subsequently ratified by 
the debtor (q). A payment-mode on behalf of the debtor may be 
ratified by him even after action brought, and a plea of payment 
is a sufficient ratification (r); but the creditor and the person who 
has made the payment may agree to cancel what has taken place 
between them at any time before the debtor has affirmed it, and if 
they do so it is then too late for the debtor to ratify the payment (s). 

Payment made by a garnishee under compulsion of law in 
garnishee proceedings operates as a valid discharge to him as 
against the judgment debtor, even though the proceedings may be 
set aside, or the judgment or order reversed (f)* But a garnishee 
cannot discharge himself from liability to his creditor by any pay* 
moiit to a third person which is noi made either by compulsion of 
law or with the consent of his creditor (n). 

913. A payment may be proved either by the production of a 
receipt or by any other evidence from which the fact of payment 
may be inferred (w); and a payment may be presumed from the 
length of time which has elapsed since the debt became due, even 
though it may not be barred by the Statute of Limitations, in the 
absence of any explanation of the delay (x). A receipt not under 
seal is not conclusive evidence of payment, but merely an admission, 
and evidence is admissible to prove the intention with which it was 
given and whether any payment was in fact made, and if so, on 
what terms (ty). 

M Beaumont v. Oreathead (1846), 2 0. J3, 404; Thorne r. Smith (1851), 10 
C. S. 659; Be E. W. A., [1901] 2 K. B. 642, 0. A, See also the deoieions as to 
&e effect of an accord and satisfaction effected by one of several joint debtors, 
p. 444, ante, and os to a release granted to one of them, p. 455, pmf. 

(p) Wattere v. Smith (1831), 2 B. & Ad. 889{ Field v. Bomne (1838), 8 Ad. St El. 
90; Be Armiiage, Ex mrte Oood (1877), 5 Ch. D. 46, C. A. 

(q) Jirintyre v. Milter (1845), 13 M. A W. 726; Beltham v. Biuih (1861), 11 
O.B. 191; James v. Irnaea (1852), 12 0. B. ^91; Kemp v. BalU (1854^, 10 Excth. 
607; Simpaon v. Eggin^on (1855), .10 Exdi. 645; Lncaa v. WiJkinami (1666), 1 H. 
A N. 420; Keighley, Masafeid A Co. v. Durant, [1901] A. C. 240; Be Bowe, 
Ex parte Derenburg A Co,, [1904] 2 E. B. 483, G. A. 

(r) Bdthaw v. Btuh, supra. 

(sf Walter v. James (187^, L. B. 6 Exch. 124. 

It) B. S. 0., O'rd. io, r. 7; iZe Smith, Ex parte Brown (1888), 20 Q. B. D. 
321, 0. A. ; Turnbull v; Stdterteon (1878), 38 X. I. 389 ; Cmverhmue T. Widmt 
(1868), L. B.* 3 0. P. 295. See title EzEOxmoir. 

(lO London Corporation r. London Jbint Stock Bank (1881), 6 App. Caa. 393, 
per Lord BLA.GKBUBir, at p. 416. 

(te) Mountfort v. Soiner (1847), 16 Xi. J. (EX.) 184 (poof, that the creditor 
received the proceeds of a, erneqae by the debtor held snfBioient evidence 
of pa 3 rment without an^ proof that''the-cemtor reoeived the dheqne from 
. debtor); Egg v. Barnett (1800}, 3 Esp. 196. 

Xv lx) Cooper v. Turner (1819), 2 Stark. 497. 

‘ 'h) iMargule) (1802), 3 EaflA 14?; v. JadMn (1824), 

3 B. A 0.421; Ora^ yi 'Key (1832),. U^’B. A Ad. 318; Farrar v. ffi^iekifuon 
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( 2 ) Sjf Negolidbh Jmlrunieni. 4 . 

914. Where a negotiable Beonrity is given by a debtor to hii 
oreditor, the question upon what terms it is given is one of iaeti 0tAjmSn 
depending on the intention of the parties (r). It may be given as .toBteaoh 
a collateral security (a), but the presumption is that it is given by of Contract, 
way blpayment (&). 

.Accreditor is not boimd to accept payment of a debt otherwise 
than in current coin, or, in the case of a debt exceeding £6, iiutnimeiit.* 
in notes of the Bank of England (c); and if he takes a bill, note, or 
cheque in payment, he may either accept it in satisfaction of the 
debt, in which case he takes the risk of its being dishonoured (d), 
or may accept it as a conditional payment only, the effect of which 
is to suspend his remedies daring the currency of the instrument (e). 

The presumption, in the absence of a clear indication of a con* Gmditional 
trary intention, is that payment by means of a bill, note, or cheque 

(1839), 0 Ad. & El. 641; Foster y, Dauiber (1861), 6 Ezch. 839; Bowes v. Foster 
(1868;, 2 U. & N. 779; Lee v. Lancashire and Yorkshire Bait. Co, (1S71), 6 Ch. 

App. 627; Fllen ▼. Orcat Northern Rail. Co. (1901), 17 T. L. R 463, 0. A.; 

Oliver r. Nautilus Steam Shipping Co., [1903] 21£. B. 639,648,0. A; Be W. W. 

Duncan A Co., [1906] 1 Gb. 307; Nathan v. Ogdens, Ltd. (1906), 93 L. S. 663, 
afflrmod 94 L. T. 128, 0. A. A receipt not under seal, even if intended as a 
discharge, will not hare that effect in the absence of payment or on accord and 
satisfaction (see p. 464, post). 

(z) Qoldshede v. CoUrdl (1836), 2 K. A W. 20; Be Soys, Eedes y. Boys, 

Ex parte Hop Planters Co. (1870), L. B. 10 Eq. 467; Palmer v. Bromley, [1895] 

2 Q. B. 406, 0. A 

(а) Drake y. MUdull (1803), 3 East, 261; Bring y. ClarJaou (1822), 1 B. A 0. 

14; Peacock y. PnraeU (1863), 14 0. B. (v. S.) 728. 

(б) Be Boys, Eedes v. Bays, Ex parte Hop Planters Co., supra. It has been 
suggested that this presumption d!ws not arise where a bill is gWon for a 
specialty debt (Be/a/iaw T. BtuA (1861), 11 0. B. 191, at p. 206). '^ore does 
not appear, however, to he any authority for excepting this case from the 

f :enerat rule; see Baker v. Wal/cer (1846), 14 M. & W. 465; Palmer y. Bradley, 

1896] 2 Q. B. 406, C. A. 

(c) See note (o) on p. 419, ante, as to tender of Bank of England notes, 
where a debtor, m answer to a letter demanding payment, sent a post-office 
order in which the creditor was described by a wrong Ohiistian name, and the 
creditor kept the order, but did not cMh it, Ihough he was informed by the 
poat-offioe uiat he might do so at any time on signing in the nameof the payee, 
it was held that tiiere was no evidence of payment, the debtor having no right 
to require the creditor either to sign any other than hie true name or to be at 
the txouble of returning the order (Gordon v. Strange (1847), 1 Exch. 477). 

(d) Smith V. Ftrrand (18271 7 B. & 0.19; Bayer y. Fapatojf (1844), 6 Beay. 

416; Sihreer. 2Vt]ppp846), 16 M. & W. 23; Oainev, OouUon (1863), 1H. & C. 764. 

(ej Owenson y. Morse (1796), 7 Term Bra. 04; Sayer v. Wagstaff, supra; 

Bmhawy. Bush, supra; Gunn y. BtAdeow, Vaughan A Co. (1876), 10 Ch. App. 

491; Currie y. Misa (1876), L. B. 10 Exch. 163, Ex. Ch.; Re Mattheu, 

Ex parte Matthew (1884), 12 Q. B. D, 608; Elwdl y. Jaekeon (1^5), 1 T. L. B. 

464, 0. A.; Be Bamer and HaAam, [1893] 2 Q. B. 286, 0. A Where bills 
were given to a solicitor for the amount of his bill of mits, and he gave a 
receipt '* in settimnent,’* it was held that, some of the bilm' having been di^ 
hontmred, the onus was on the solicitor of showing thirt they wem taken in 
aatiifaotion of the debt, in order to preclude'the client from timng me bill of 
costa' (^ Jtomer and JSTadum, [1693] 2' Q. B. 286, 0. A; Be Harnee (1644), 13 
M. ft W. 3). A oonditionid payment does not afleota lien of the creditor for the 
defat, unlessitis shown that fie tooktiie instrument witfi the intenfhmirf waiying 
tbe lien {Be London, Birmingham and South Stoffordthdre Bank (ttofi)* 34 L. J. 

(ck.) 418). 
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is a conditional payment only (/). If the security is paid Tvhen it 
becomes due, this is equivalent to payment of the orimnal debt (j/); 
and if it is paid in part, the original debt is dischargedp’o tanto{h). 
If the instrument is dishonoured, payment of the original debt 
may be enforced as if no security had been taken (i), unless the bill 
has been negotiated and is outstanding at the time of action 
brought in the hands of a third party, in vhich case the creditor’s 
remedy continues to be suspended (k). 

Where the debtor is primarily liable on a bill, note or cheque 
which is given by way of conditional payment, it lies on him to 
prove any circumstance which he wishes to rely upon as excusing 
him from payment (1); but where he is only secondarily liable on 
it, the creditor must take whatever stops are necessary to obtain 
payment, and to preserve his remedy against the other parties, by 
giving due notice of dishonour or otherwise, and if by reason of his 
neglect to do so the debtor’s position is prejudiced, the debtor is 
discharged from liability both on the instrument and in respect of 
the original debt (vi). It is not necessary that notice of dishonour 
should be given to the debtor unless he is a parly to the instru¬ 
ment (n), or there are special circumstances rendering the notice of 
dishonour nocossary in the particular case (a). 


(/) Taylor v. lirigga (1827), Mood. £ \i. 28; Tapleyv. jlfartoifl(1800), 8 Tonii 
Eep. 451: Maxwell v. Dtare (1858), 8 Moo. P. 0. 0. 363 ; Price v. Price (1847), 
16 M. & W. 2.82 ; Re London, Birmingham and South Staffordahire Bank (1865), 
34L. J. (cir.)418. 

{gj Paix Hadley & Co. v. Hadley, [1868] 2 Oh. 680. Payment of the instru¬ 
ment will bo presumed, in an action fur i-ccorury of the debt, until the contraiy 
is proved {Jlebden v, Hartaiuk (1801), 4 Esp. 46; Afercer v. Cheeae (1812), 4 
Mon. & G. 804). 

(h) Bottomln/ y. NuUall (18.18), 3 C. 1$. (n. a.) 122. 

(i) Sayer v.'irao8io/(1844), 5 lloav.415; Cohenr. Ilah (1878), 3Q. B. D. 371. 
Where a creditor holas a debtor’s acceptance for the price of goods sold and the 
debtor commits an act of bankruptcy, the creditor is entitled to treat the bill as 
dishonoured {lie lUndz, Ex parte Itaaiz, [1897] 2 Q. B. 80). 

(A) Jiunwey y. PoynUs (1833), 4 B. & Ad. 568 ; Prire y. Price (1817), 16 M. & 
W. 232 ; National ^ivinge Bank AaaociaUon y. Tranah (1867), L. B. 2 0. P. 556; 
JDaifia v. Reilly, [1898] 1 Q. B. 1; JZe a Debtor, Kx ^rte the Debtor, [1908] 1 K. B. 
344, C. A. The creditor is not precluded from suing for the original debt if the 
dishonoured instrument is outstanding in the hands of a third porsoi' os trustee 
{NaUotiod Bavinga Bank Aaaociation v. Tranah, auprn), or agent for him 
(Hadweny. Mendizabrl (1825), 10 Moom (o. F.), 477), or if, although it may have 
oeen transferred to a third ^rsou, it is again in the hands of the creditor at 
the time when the action is brought (Burden y. Ilaltoa (1828), 4 Bing. 454; 
Tarleton v. AlfAus0»{1834), 2 Ad. & El. 32), 

(0 Price y. iVt'ce (1847), 16 M. & W. 232; NationeU £ktvtnps Bank Aaaoeiation 
y. Tranah, aupra, 

(}») Bridgea y. Berry (1810), 3 Taunt. 130; Soward y. Palmer (1818), 8 Taunt. 
277: Oamidge y. Allenky (1827), 6 B. £ (3. 373; .^son y. Oliver (1847), 10 Q. B. 
704. This is the oaM even if the bill was taken by way of oollatend seouzity 
only (Peacock v, Pwratll (186:1}, 14 0. B. (N. 8.) 728). As to ttie duty of the 
creditor where the debtor is not a party to the bill, see Qvodvrin v. CoaUa (1832), 
1 Mood. £ B. 221 ; SmWa v. Meretr X1SQ7X L. B. 3 ^ch. 61; Hopkias v. Ware 
(1869), L. B. 4 Exch. 208. The debtor is also disohaxged if the bill is altered by 
the creditor in such a manner that the debtor’s rights cm it are affected (Alderam 
r. Lcmgdale (1832), 3 B. £.Ad. 660). And see p. 424, aato. 

fn) Stoingard y. Bouiea (181^, 5 M. £ S. 62. 

(a) Bmith y. Mercer, aupra. 
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Where a cheque or other instrument payable on demand is taken 
by way of conditional payment, it is the duty of the creditor to 
present it within a reasonable time, and if the debtor is prejudiced 
by reason of his failure to do so, he is discharged from liability (5). 

915. If a bill, note, or cheque taken as conditional payment is 
lost by the creditor, he may, on giving an indemnity, require the 
drawer to give him another instrument of the same tenor and 
obtain an order that the loss of the instrument is not to be set up 
in an action thereon (c). 

916. The posting of a cheque or other instrument, or of money, 
which is lost before it reaches the creditor does not amount to 
payment (d), unless the creditor requested the debtor to pay in 
that manner, in which case ho will be taken to run the risk of its 
being lost (e). 

917. If a document is given in payment which purports to be 
a bill, note, or cheque, but turns out to bo a forgery or to be invalid 
for want of a stamp or otherwise, the creditor is entitled to enforce 
payment of the debt as if no such instrument hod been taken by 
him (/). 

(3) Appropriation of Paymentt. ■ 

918. Where several distinct debts are owing by a debtor to his 
creditor, the debtor has the right when he makes a payment to 
appropriate the money to any of the debts that he pleases, and the 
creditor is bound if ho takes the money to apply it in the manner 
directed by the debtor. Tf the debtor does not make any appro¬ 
priation at the time when ho makes the payment, the right of 
appropriation devolves on the creditor (jj). 

An appropriation by the debtor need not be made in express 
terms; it may be inferred where the nature of the transaction or 


(6) Camidge v. Allenhy (1827), G B. & C. 373, 
Dnarivt (1767), 2 Wils. 353. 


And 800 Chamhfrlyn v. 


(cj Biliii nf Exchange Act, 1882 (45 & 46 Viet. c. 61), so. 69, 70; see title 
Bills of ExenuuraB, Fkouissort Notes, akd Neqotiablb Xn-struments, 
Vol. II., p. 530. 

(d) iMttgat V. Slwrmnod (1896), 11 T. L. R. 233 ; Penntnaton T. Orosdeg A Son 
(1897), 77 L. T, 43, 0. A. ; liahw v. TAptm (1899), 16 T. L. IL 435. 

(c) Norman y. JiicJuiU (1886), 3 T. L. R. 182, 0. A.; jFanoirke v. N^oa^t 
(1791), Peake, 98; and see Edmun^on y. Longton Corpomtion (1902), 19 T. L. B. 
15 (money put in automatio slot gas meter stolen without neglimnco, held a 
valid payment os being the mode of payment contemplated by uie oontraot). 
In Peunin^on y. Cro$$ley A Son, mpra, the defendants had been for many years in 
the habit of purobosing goods from the plaintiff, and paying for them, without 
objection, by mews ol oneques through the post, and it was held that there was 
nothing from which a request by the plaintiff for payment in that manner oould 
be inferred so as to throw the loss of a cheque dunng transnussion on him. 

(/) V. WatU (1808), 1 Taunt353; Owndyr. Morriett (1631), 1 B. ft Ad. 

696 ; SmxH y. Nakes (1844), 6 Kan. ft d. 911; B*U v. Suetity (1856), 11 Exch. 
631 ; Wileon y. Vysar (1812), 4 Taunt 288 ; ITtZaon y. Km/nedy (1794), 1 Ebo. 
245 ; R«/y. Webi (1794), 1 Esp. 129. ^ • 

(gr) Pettrt y. Andtnon (1814), 5 Taunt 596 ; Damyna y. Ndbh, Clayton't Com 
(1^6), 1 Mer. 572, at p. 608; Simton y. Ingham (1823), 2 B, ft 0, 65; Oq/t y. 
fjumley (1867b 6 H. L. Cas. 672 ; Cory Brothen A Co. t Ounuro qf Turkish 
Bteamihip “ Mecca," The ** JKeoea,'* [1897) A, 0. 286. 
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the circumstances of the case are such as to show that there was 
an intention to appropriate (/i). 

919. The right of appropriation by the creditor does not arise 
in the case of an account cnrront, that is to say, where there is one 
entire account into which all receipts and payments are carried in 
order of date, so that all sums paid in form one blended fund (i). 
In such a case the presumption is that the first item on the debit 
side of the account is intended to be discharged or reduced by the 
first item on the credit side, and that the various items are appro¬ 
priated in the order in which the receipts and payments are set 
against each other in the account (^). 

This presumption, however, may be rebutted by evidence of an 
agreement to the contrary or of circumstances from which a 
contrary intention is to be inferred (1); and it has no application 
where the moneys paid to the account are in part the paj'er's own 
money and in part moneys held by him as a trustee (>»). In such 
a case the sums on the debit side %re applied in reduction of his 
own moneys whenever they may have been paid in (m). As 
between two or more beneficiaries under diilerent trusts, however, 
the ordinary rule applies, where the moneys belonging to the trustee 
personally are not sufficient to safisfy the sums drawn out (n). 

920. Where the right of appropriation devolves upon the creditor, 
he is not bound to make his election at ouco. The right of appro¬ 
priation may be exercised by him at any time up to the very 
last moment (o), that is, until he has finally exercised the right or 


(A) Nevamanh v. Clay (1811), 14 East, 2,19; MarryalU v. White (1817), 2 Stark. 
101; Bhaw y. Pirfon (1826), 4 B. & C. 715; liardwell y. Lyd,tU (1831), 7 Bing. 
489; Jlaikea y. Tcdd (1K3H), 8 Ad. & El. 846; I'ohri; v. K-agli»h (184;n, 7 Boay. 
10; Bum y. Boulton (1846), 2 G. B. 476; Nash v. Hodgmn (1865), 6 Bo G. M. & G. 
474; Ore y. Pack (1863),' 33 L. J. (q. u.) 49; Bmoniny y. Baldwin (1879), 40 
L. T. 248: Lowthtr y. Iteaver (1869), 4l Oh. D. 248, C. A. 

(•) i'idd V, Carr (1828), 6 Bing. 13; Bodmham v. Purehat (1818), 2 3. & Aid. 
89; Uooper y. Keay (18'76), 1 Q. B. 1>. 178. 

(A) D^yne* y. iVu67e, Olayton'e 6W(t816), 1 M!er. 672, at p. 608; Bodenham 
V. Purehat (1618), 2 B. d; Aid. 30; BrooTte y. Enderby (1820), 2 Brod. £ Bing. 70; 
Bimton T.lnaham (1823), 2 B. £ 0. 65 ; Williamt y, BavAinton (18?6)', 3 Bing. 
71; Siemduu y. ffanMnton (1827), 1 Sim. 393: Fiidd y. Carr (1828), 6 Bing. 13; 
Copland y. Toulmin (1840), 7 OU £ Fin. 349, H. L.; Gmke y. Jaekttm (1867), S6 
L. J. (a F.) 108; Be Devonport and South Bevon Steam Flour Mill Oo„ Omdain 
Saltman't Cate (1873), 42 L. J. (oh.) 677 : Hooper y. K&iy (1876), 1 Q. B. B. 
178; London and Crnmty Batdcing Co. y. (1881), 0 App. Gas. 722; Be 

sunning. Wood y. Stenntng, [ISOiy 2 Gh. 433; Egg y. Craig (190^ 89 L. T. 41. 

(I) llenniker y. Wigg (184^, 4 (A B. 782; City jbiteouni, Co. y. MeLwn (1874), 
L. £. 9 G. P. 692, £±. Gh.; Browning y. Baldwin (1879), 40 L. T. 248; ^Bt 
HaBeU'a EttaU, KnaUhbuB v. Haim (1880), 13 Ob. B. 696. U. A. atp. 726; Gory 
Brothtm A Co. y. Ownon of Turkiak SUamahip “ Mecca," The " Afeeea," [1897j 

‘(m) Re ‘ffoBeU'e EataU, Knaichhidl y. JTallett (1880), 13 Gh. B. 696 0. A; 
Spartnlf y. CV4dit Lyomalt (1886), 2 T. L. B. 178,0. A; Be Wrtfard, Carmiebad 
y. Rudkin (1697), 18 T.dj. K. 163; and.see title Trusts anp Tevstebs. 

(n) Re Sunning, Wood V. SUnning, [1896] 2 Oh. 433; and see Mutton y. Peed, 
41^12 Oh. 666; Favme V. Bennett (1809), 11 East, 36. 

In Seymour y. Pkhttt, [1905] 1 E, B. 716, 0. A. it was held the 
ermtor tras entitled to exeroue hie dgbt' of apprppwi^n in the eonree of the 



Part V.— Dtscbabob of CouTRAcrr. 


4fi1 


something has happened irhich would render it inequitable for him tmit. 4. 
to exercise it (p). Dissba^e 

The election need not be made in express terms i it may fae^ ofMjdit 
declared 1^ bringing an action or in any other way that shows the* of Ao^ 
creditor's intention (g). If the croditor makes an appropriation 
and communicates it to the debtor, or otherwise indicates that he ” vonw*wt. 
has nfade his election, he is irrevocably bound by his decision, and Mode ot 
cannot afterwards vary the appropriation (r). But entries made by appropriation, 
the creditor in his books are not binding on him as showing that 
he has made his election unless they liave been communicated by 
him to the debtor (s) . 

A creditor can appropriate a payment to a debt which is barred To whnt 
by the Statute of Limitations, or which is unenforcoable because of 
some formal defect in the contract upon which it arises (t), but not 
to a debt which is illegal or to a claim which does not constitute a 
legal or equitable demand (u). Whore a creditor makes an appro¬ 
priation in part payment of a debt barred by the Statute of Limita¬ 
tions, such part payment does, not operate as an acknowledgment 
by the debtor, so as to defeat the operation of the statute with 
regard to the unpaid portion of the debt(v}. 

921. Where a creditor has agreed to accept a composition payable Oompoaition. 
by instalments in discharge of several debts, an instalment paid 

under the agreement is to be taken as a payment made in respect 
of all the debts rateably, even though the whole of the composition 
is not paid and the croditor is restored to his full rights (x). 

922. Where one of the debts is guaranteed by a surety and Ouarenteed 
another is not, the mere fact of suretyship does not deprive the 

debtor or the creditor of the power of appropriation (j/), and the 


trial of an action, there having been no proceeding in the action amounting to 
an ozerdse of the right. 

(«) Ciiry Brvther» A Co. v. Ou'nera of Tatkiah Steamahip “Jlferca,” The 
" Mecca, ” [1897] A. 0. 286; 8mHA v, Betty, [1903] 2 E. B. 317, 0. A.; Seymour 
V. PidcOt, [1906] 1 K. B. 716, 0. A. 

Cory Srothera dk Co. v. Oumera of Turkiah Steamahip " Mecca," The 




aeca,” aupra. 

(r) y. BeUy, supra; Friend v. Toang, 


2 Gh. 421. 


M Simeon v. /nylam1(1823), 2 B. A 0. 66; hooper v. Keay (1876), 1 Q. B. D 
178; Cory Brothers A Co. y.,Owners of Turkiah Steamahip " Mecca," I'he '* Mecca,* 
wpra, 

(t) Boaanauft v. Wray (1816), 6 Taunt. 697; ^uiekahanka y, Boae (1831), 1 
Mood. A B. 100; Mitfa y. Fowkes (ISSOJ, 6 Bing. (n. c.) 465; Seymour y 
Pideett, av,pm (unqualified dentist held entitled to appropriate payineDt towards 
ehai^ wmdi he was not legally entitled to enforoe owing to his not being 
qualuled); Arnold y. Pods (krpmsUan (1842), 4 Man. A G. 860 (appropriation 
to fees of a solicitor which were not xecoveraole for want of a retainer under 
seal). But a payment cannot be appropriated to a statnle-barred debt after 
an action bae been brought and judgment given directing an account to be 
taken of the amount due, excluding me statote-barred item iSmf^ y. Betty, 
wpreh. 

(tt) Wright v. Laing (1824), 3 B. A 0.' 166;. Lavwdl V. Bdlerieay Union (1849), 

I Ezob. 2M: K^ng ▼. Broom (1896), IIT. L. B. 696. 

(v) Friend v. Tcmig, supra. 

(ce) Thompson y. Hudson (1871), 6 Oh. App. 320.* 

Kiriyy, Marlbprwgh (Buie)f 1818), 2 M. A S. 1ft; Wittiemu v. Savdinstm 
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Burely has no right to insist on the appropriation of any payment 
to tho guaranteed debt unless the circumstances of the ease are 
such as to show that this was intended (z). 

(4) Reeeijit Stampa. 

923. Subject to certain exemptions {a), every receipt given for, 
or upon payment of, money amounting to two pounds or upwards is 


(1825), 3 Bing. 71; Re Bherry, London and Oountv Banking Co, y. Terry (1884), 
25 Oh. ]). 6f»2, 0. A. 

(^ Bearl v. Deacon (1857), 1 DoG. & J. 461, 0 A.; Kinnairdv. TFeftrter (1878), 
10 Ch. J). 130; Plwner v. Long (181^, 1 Sturk. 153; Jte Sherry, London and 
County Banking Co. v. Terry, svpra. In Wright v. Hiding (1866), L. E. 2 O.P. 
190, it was hold that a euroty who had guarouteod payment of a promissory note 
given by a member to a loon club was not entitled to have the subaoription of 
we debtor applied iu reduction of his liability. As to the right of the surety 
to tho bonoiit of a composition paid by tho debtor in rospect of all his debts, 
BOO liardxedl v. Lydall (1831), 7 lUi^. 489; Jiaikea y. Todd (1838), 8 Ad. & EL 
84G ; and Qee v. Pack (1863), 33 L. J. (q. n.) 49. 

(а) The following rre tho exemptions, allowed by the Stomp Act, 1801 (54 A 
55 Viet. 0 . 39), Schedule, as amended by s. 9 of the Finance Act, 1805 (58 Viot. 
c. 16), and s. 8 of the llovonue Act, 1898 (61 & 62 Viet. c. 46):— 

(1) llecoipt given for money Oojiositod with a banker, to be accounted for and 
exproBBod to bo roceivod of tlie person ht wliom it is to bo accounted for. 

(2) Acknowlodginout by a banker of the receipt of any bill of exchange or 
proiniHSOiy note for presentment for accojitance or payment. 

(3) Boceipt given for or upon payment of any parUamentary taxes or duties, 
or of money to or for the nse of His Majosty. 

(4) Bocoipt given by an officer of a public department for money paid by way 
of impi-cst or advance, or in adjustment of an account, whei-o ho derives no 
poi-suniil benefit therefrom. 

(5) llocoipt given by any agent for money imprestod to him on account of tho 
pay of the army. 

(б) Eecoipt given by any officer, seaman, marine or soldier, or his representa¬ 
tives, for or on account of any wages, pay, or pension. 

(7) llocoipt given for any principal or interest due on an Exchequer bill. 

(8) Eecoipt by a banker written in the ordinary course of his business on a 
bill of exchange or promissory note duly stamped, or the name of tho payee of 
a draft or order payable to ordor. 

(0) Boceipt given upon any bill or note of the Bank of England or Bank of 
Irebuid. 

(10) Beoeipt for the consideration money for the purchase of any share in 
guvurnment or parliamentary stocks or funds, or in tlie stocks or funds of the 
•Secretary of State in Council of India, or of the Bank of England or fiank of 
Ireland, or for any dividend on any such stocks or funds 

(11) Beoeipt indorsed or otherwise writton upon at contained in any instru¬ 
ment liable to stamp duty and duly stamped, acknowledging the receipt of the 
consideration money therein expressed, or the receipt of any principal money, 
interest, or annuity 'thereby eeoured or therein mentioned. This exemption 
extends to receipts for inetalmeuts payable undor any duly stampod instrument 
{London and Weatmiruter Bank r. Inland Bevenm Ommiaaimera, [18001 1 Q. B. 
166! 0. A. (receipt on scrip certificate for instalments payable thereon);; and to 
an indorsement by the trastees on a tiiist deed for securing debenture atoric 
that all principal and interest had been paid oO and satisfied (Firth A Sons, Ltd. 
T. Inland Revenue CommiaaUmere, [1804] 3 K. B. 205). 

(12) Beoeipt for any allowance by way of diawl^k or otherwise upon the 
extioitotion of any goods or merohandise from tho United Kingdom. 

(13) Beoeipt for the reiliim of any duty of onstoms upon a oertifioate of over entry. 

(14) Beceipt by an officer of a county court for money received from a party 
to any prooeMing in the court. 

(15) ^ ceipt by or on behalf of a clerk to justices or a magistrate lor money 
•eoeiiw in respeot of a fine. 
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charg^ with a duty of one penny, which may be denoted by an 
adhesive stamp, to be cancellra by the person by whom the receipt 
is ^ven before he delivers it out of his hands (&). 

For the purposes of the stamp duty the expression “receipt" 
includes any note, memorandum, or writing whereby any money, 
or any bill of exchange or promissory note for money, amounting 
to twd pounds or upwards, is acknowledged or expressed to have 
been received or deposited or paid, or whereby any debt or demand, 
or any part of a debt or demand, of the amount of two pounds or 
upwards, is acknowledged to have been settled, satisfied or dis¬ 
charged, or which signMes or imports any such acknowledgment, 
and whether it is signed with the name of any person or not (c). 

924. An unstamped receipt may be stamped with an impressed 
stamp within fourteen days after it has been given on payment of 
the duty and a penalty of five pounds, and between fourteen days 
and one month after it has been given on payment of the duty 
and a penalty of ten pounds; but it may not in any other cose be 
stamped with an impressed stamp (d). 

926. Any person who gives a receipt liable to duty not duly 
stamped, or in any case where a receipt would be liable to duty 
refuses to give a receipt duly stamped, or upon a payment to the 
amount of two pounds or upwards gives a receipt not amounting 
to two pounds or separates or divides the amount paid with intent 
to evade the duty, incurs a penalty of ten pounds (c). 

926. A receipt chargeable with duty which is not duly^ stamped 
is not, except in criminal proceedings, admissible in evidence or 
available for any purpose whatever; provided that if it is produced 
in evidence within the time during which it may be stamped with 
an impressed stamp, it may, on payment of the amount of duty, 
and the penalty payable on stamping it, and of a further sum of 


{b) Stamp Aot, 1891 (04 St 65 Viet. o. 39), a. 101 (2), and Schedule. The 
person giving; the reoeipc must cancel the stamp by writing on or across it his 
name or initials, togewer with the true date of his so writing, or othorwiso 
effectively cancel it and render it incapable of being used again, otherwise the 
receipt is not deemed duly stamped unless it is proved that the stamp thereon 
was affixed before be dmivered it out of his hands (ibid., s. 8 (1)), compare 
M'Mvdlm, V. “ Sir Alfred Hiekman " SUamakip Co. (1902), 71 L. J. (cir.) 766. If 
he neglocts or infuses to duly and effectually cancel the stamp he la liable to a 
flue of five pounds (ibid., s. 8 (8)}. 

(c) Ibid., s. 101 (1). It M not neoessan that the money should be paid in 

5 )UiBuaDce of a legal obligation (Omered Couned of the Bar (JEngland) v. InUind 
tevmue Ctmmieaiontre, [1907] 1 K, B. 462, Where it was held that couueela' 
siguatuzes acknowledging the pa 3 rment of fees must be stuni^ as receipts). 
In A.-&. V. CarUon Bank, [1899] 2 Q. B. 168, where a solicitoT, who wm 
employed by a bank at a fixed sua^ to recover debts atie to the bonk, paid 
over moneys received by him to a oashier, who initialled mtries of tij^e amounts 
•0 paid in a book kept for the purpose, it was held that the entries receipts . 

sunjeot to stomp duty. But a mere acknowledraeat of the oorrootnesa of 
an account does not require a receipt stamp (WeUard v. Xott (1823), 1 Bing. 
1341 . 

(« lUd., s. 102. 

(e) Ibid., s. 103. 
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one pound, be veceived in evidence, eabjecfe to an^f' objection c^. 
other grounds (a). V 

Bcb-SboT. 3.—iZeZeiMB. 

927. A debt or the right of action which arises from a breach 
of contract may be discharged by a release under seal, bat a parol 
release or waiver without valuable consideration amounts to ainore 
rapression of intention not to insist upon the right, and is no bu 
to an action either at law or in equity (h). ‘ An exception to this 
rule exists in the case of bills of exchange and promissory notes, 
the holder of which niay renounce his rights against the acceptor 
or any other party. Such renunciation must be in writing, umess 
the bul is delivered up to the acceptor, with the intention of dis* 
charging his liability, but no consideration is required to m^e it 
effective (c). In the case of an arrangement by a debtor with bis 
creditors, by which each creditor agrees to accept a composition, the 
agreement by each creditor to forego part of his claim is su^oient 
consideration for the similar agreements by the others, and the 
debtor is effectively discharged without any release under seal (d). 

A parol release for which the creditor receives consideration 
amounts to an accord and satisfaction (e). 

928. General words of release will be construed with reference to 
the surrounding circumstances and as being controlled by recitals 
and context so as to give effect to the object and purpose of Ae 
document if). A release will not be construed as applying to facts 


(a) Stamp Act, 1891 (ul & Tiot. o. 30). s. 14. lo Birchali v. Butlrngh, [1896] 
1 Q. U. 326, it was held that aa uustamped promisso^note, although not Mmis- 
eiblo in evidence, might bo handed to a witness in civil procoodinn to ohallrage 
his memory. Sm a^o Jacob v. Lindoay (1801), 1 East, 460, and Maugham v. 
Hubbard (1828), 8 B. & 0,14, whom it was held, under former Stamp Acte, that 
an unstamped receipt might he used hy a witness to refresh his memory. 

(h) Staekhouee v. ^nutdn (1805^ 10 Yes. 463, atp.466; Lodger.Dicaai\%W), 
3 B. & Aid. 611; TufnBl v. C7o»«fawe(1836), 8 Sim. S9 (indorsement on a bond to 
tbe effect that the obligee forgave the obhgor a portion of the debt); Harria v. 
Ooodwyn (1841), 2 11^. A G. 406; Crota r. Sjprt'm (1849), 6 Bare, 662; Peace 
T. Naina (186^, 11 Bare, 161 ; Da Buaaeha r. Au (l87^, 8 Oh. B. 286, 0. A.; 
Ba Hancock, Hancock r. Perm (1888), 67 L. J. (on.) 7w; J/'oittr r. Dauber 
(1861), 6 Exch. 839; Jordon V. Moneu (1864), 6 B!. L. C^. 186; Oupii r. Jadcaon 
(1824), 13 Price, 7'21, Ex. (]h. In Bym r. Qod/rog (1798), 4 Yes. 6, it was held 
that a declaration by a testator to.hu executor that he did hot mean to oaU for 
payment of a promissory notaheld-by him, did not preclude Bie executor,-even 
in equity, from enfopnng payment,^ The jd^tiff’s eondnct, however, may be 
Budi as to estop him4rom aMtoting (he^fidtttinnqnce of the lubility (3%of»aiui v. 
Wittiouna (186^, HBu release ieunder seal, no oonsideratiom 

is necessary {FnAon y. OftnMNMM (176^, 2 Will. 86); aad.a debt of record vm 
be Sieoharged. by a xelehae nnter seal {BaHeer v. iSt. Oii^n (1844), 12 K, A 
yf', 441). An to dischaige bf- canceUati oAsdi aBwiriiiiie p. 424, ante. 

(c) Buis of Exchange 1882 (4:6 xTo^l), ss. 62,89; Poster v. 

Dawber (1661), 6 £xch. $39. See title UV Bxosakob, Paoiossoar 

Noteb, am Nbootubui ZBrSTBUHBzrra* Yol. ^ p. 661. 

(cQ Neman r. Tkempaen (1860), 4 ]^di. TeS. Such an agnemeut is, perhaps,' 
more properlyi^eaneadeSit^ as an accord and" satisfaotioin than a xelease (see 
0,-443, ants). ' . 

:j^ Ford y. Beech (1848), 11 Q. B. 862, Bx. Oh.: SVigZsr v. Mannera (19$$), 1 
du App. 48. See p. 441, ante. 

(/) k^ler y. Homortkam (1816), 4. 1C, M S. 423, Tamar y. Turner (1880), 
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of which the creditor had no knowledge at the time when it was 
given (ff). A covenant not to sue, if unlimited as to time and uncon¬ 
ditional, will be construed as a release (/<); but a mere covenant not 
to sue for a limited time is not equivalent to a release (i ); and a 
covenant not to sue a particular debtor who is liable jointly 
or jointly and severally with others will not operate to discharge 
the others (k). An instrument in the form of a release may be 
construed as a covenant not to sue in order to give effect to 
the intention of the parties as appearing from the context and 
surrounding circumstances (1). 

929. Where several debtors are bound jointly or jointly and 
severally, a release given to ono of them discharges the others (m), 
unless the creditor, when granting the release, reserved his rights 
against them. In that case the release is merely equivalent to a 
covenant not to sue one of the debtors and does not discharge 
the others (ft). Whore one joint debtor is released by a deed which 


14 Ch. D. 829; Eamndtu v. llylUm, Jlyltm v. liitcoe (1751), 2 Yes. Son. 800; 
Lampon v. Corke (1822), d 11. & Aid. 606; Bot/et v. Bluck (180.'i), 13 0.11. 602; 
Biaaet v. Burgess (1856), 23 Uoav. 278; Simons v. Johnson (1832), 3 B. & Ad. 
176; lAndo t. Lindo (i839), 1 Beav. 496; Us Perkins, Poyser v. UeyfvA [1898] 
2 Ch. 182, 0. A. As to tho cousfcractioii of particular vor^, such us a reloaHo 
of all " dobts,*’ ‘‘actions,” ‘‘contracts,” ‘‘claims and demands,” seo Co. Litt. 
291 b; I/oe’s Cass (1592), 6 Co. Rep. 70 b; Haneoch v. Field (1607), Gro. Jao. 
170; AUham's Case (1610), 8 Co. Hop. 150 b; Tynan y. Bridges (1612), Cro. Jac. 
300: WiUon y. Bye (1618), Cro. Jac. 486; llaselgrove v. House (1865), L. R. 1 
Q. B. 101; Tetley y. Wanless (1867), L. R. 2 Rxch. 270, Ex. Ch. Seo also 
titles BAKKRvrrcY and ItrsoLVEiroY, Yol. n., p. 1 ; Deeds and otheb Instru¬ 
ments; Executors and Administrators; Trusts and Trusteed Eor 
examples of a conditional ixiloasc, see (Jibhons v. Vouillou (1849), 8 C. B. 483 ; 
Neioington y. Levy (1870), L. 1{. 6 0. P. 180, Ex. Ch.; ffuHy. Levy (1875), L. R. 
10 C. P. 104. 

(g) Lyall y. Edwarde (1861), 6 H. & N. 337 , Ecclesiastical Commissioners for 
England y. North Eastern Bail. Co. (1877), 4 Ch. D. 845; Be Armitcm, Kx parte 
0<^ (1877), 5 Oh. D. 46, 0. A.; Be Perkins, Poyser y. Beyfus [1898] 2 Ch. 182, 
0. A.; London and South Western Bail. Co. y. 6lackmore (1870), L. R. 4 H. L. 
610; Upton y. Upton (1832), 1 Dowl. 400. 

(A) Ford y. Beech (1848), 11 Q. B. 852, Ex. Ch. 

(♦) ThimUdry v. Barron (1838), 3 M. & W. 210; Ford y. Beech, supra; Webb 
r. apieer (1849), 13 Q. B. 880; Foley (Lady Emily\y. Fletcher (18581, 3 11. & N. 
769-; Money v. Frair (1630), 6 Bing. 647 (covenant by obligee of bond not to 
sue during the life of the obligor hmd no bar to.au action by an assigneo in the 
name of ue obligee). ' 

(A) Hutton y. Eyn (1815), 6 Taunt. 289. 

(Q Price y. Barker (l855),4 E. & B. 760; Kearaley y. Cole (1846), 16 M. & W. 
j2A 

(m) North y. Wahefidd (1849), 13 Q. B. 536; Re Hodgson, Beckett y. Bamsdale 
(18M), 31 Oh. D. 177, 188,0. A; Be Wdmersl^dkn, Wolmershauseny. Wolmer- 
thaueen (1890), 62 L. T. 541 i.Chedh am y. IFard (1797), 1 Bos. & P. 630; 
Nicholson y. Revt« (183^, 4 A||HP|n; Be E. IF. A., [1901] 2 E. B. 642, C. A. 

(n) Wardy. Nanoiial^Bankq/i^M Zealand (1883), 8 App. Cos 755, P. 0.; 
Veany, Ntwhdtt (1799), S'Term 'Im. 168 ; Hutton v. Eyre (1815), 6 TiJaunt. 289; 
jSSeKy y. Forbee (1820), 2 Brod. bW. 38; North y. Wak^dd (1848% 13 Q. B. 
536 ; Price y. Barker (1855), 4 £. ft £ 780: WiUie y. Be Castro (1858), 4 0. B. 
(n. b.) 216 ; Bateeon y. OoAmg (1871), L. R. 7 0. P. 9 T Buck V. Mayeu, [1802] 
2 Q. B. 511, 0. A.; Rice y. Reed, [1900] 1 Q. B. 54, 0. A., per YauqRan 
W lLXlAMS, L. J., at p. 67. See also the decisions as to the effect of an accord 
and satisfaction or payment by one of soyeral joint debtore, pp. 444,445, ante 
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does not roaerve the right of the creditor agaiiut Ihe others, pwol 
evidence is not admisBibU to prove a promise by the others to 
remain liable notwithstanding the release, becanse such evident 
would contradict the written instrument (o). 

930. A release given by one of several joint creditors discharges 
the debt as against all of them(p), and a partner has implmd 
authority to release any debt due to the firm so as to bind his co¬ 
partners (q ); but a debtor will not be allowed to set up a release 
obtained by him from one of several joint creditors in fraud of the 
others (r), nor will a merely nomintil plaintiff be permitted to release 
the cause of action without the consent of the person beneficially 
interested (a). 

A covenant by one of several joint creditors not to sue ihe debtor 
does not discharge the debt as against the other joint creditors (t). 

931. The appointment of a debtor as executor of his creditor 
operates in law as a release of the debt, because an executor cannot 
sue himself; and the effect is the same if the person appointed 
executor is a debtor jointly or jointly and severally with some other 
person (tt), and although he does not prove the will(t;). But in 
equity the debtor is bound to account for the debt os asHets of the 
testator («), unless he can show that the testator, down to the time 
of his death, intended to forgive the debt, in which case he is 
discharged in equity as well as at law (y). The appointment of a 
creditor as executor does not operate as a release, even at law, unless 


Aa to the effect of a release granted to a principal debtor wbei-e the creditor 
reservoa his rights against the surety, see title Guaaan'I'EB. 

(o) Oodu V. Noah (1832), 9 Bing, 3-11; Harding t. Ambler (1836), 3 M!, A 'Vf^' 
279; Broolca v. Btvart (1839), 9 Ad. & ISl. 654. 

& («) Ruddwh'a 6’(Me(i590), 6 Co. Hep. 25 a; Arton t. Bofdh (1820), 4 Moore 
, F.), 192 1 Wallace v. Kdeall (1840), 7 M. & W. 264; Wild v. WUliama (1840), 6 
. db W. 490; iTbnea ▼. Herbert (1817), 7 I^unt. 421; Wilkinaonx. Linda (1840), 
7 M. A W. 81. But see Uadaon v. Ayera (1858), 1 E. AE. 118; PaLvur v. 
Sparahatt (1842), 4 Man. & G. 137, and Steeds v. ^eada (1889), 22 Q. B. D. 537. 
e^cplained m Powell v. Brodhurat, [1901] 2 Ch. 160. See also the decisions as to 
the effect of an accord and satisfaction with one of several joint creditors or 
parent to one of them, ppJ^4, 445, ante. 

[q) Perry t. Jackson (l70S6p4 Term Bep. 510; Hawkahaw r. ParJdna (1819), 2 
Swan. 539; Famival ▼. ireaton (1822), 7 Moore (O. F.), 856. See title 
PARlXrSBBniF. 

(r) Innell v. Newman (1821), 4 '!l^ A Aid. 419; Barker v. Richardson (1827), 1 
. A J. 36^ Wild T. WUliampm), A W. 490: PhUlim t. Okujett (1843), 

15 M. A W. 804; PUrey v. 
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I, 7 Taunt. 421; Arton 
[0. F.), 356. And see 


(1821), 4 E A Aid. 


T. 

11 M. A W. 84; Rgtoatome # 0an> 

Fyntwy (1871), L. B. 12 Bq. to; 

T. Bodh, supraI'Fwmiaei \ 

Mot/aMephen v. Brooke (1819 
(«) Hweey V. Bart (1816), \ 

419. 

(4) WedmeaUy y. Cooper (1839), 11 Ai 
(u) OMiham r. Ward (1797), 1 Bos. 

• B. A 0. 180. See tUda EzxooTOBa akd 
administntioiij^ a debtor of an mteetate does not release the debt, erm at law< 

S ) As AepAott, Levemk v. Aeo/es, [189113 Ch. 422. 
j Ocerey v. Qoodinm (179<B, 3 Bro. 0. 0. 110. 

) &rong t. Bird (1874), L. B. 18 Eq. 315; Be AppMee, Leveson v. Bni/sf, 
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ks proves ihe will, and, if he proves the wiil,iiR ii in equity entitled *• 

to retain his debt out of the assets in priority to other oreditoss («). 

032. "Where a member of a partnership is adjudged bankrupt, of Aeto 
the court may authorise the trustee in bankruptcy to commence and ibr Arsadi 
prosecute any action in the names of the trustee and of the bank- o^Ocatract. 
rupt’s partner, and anjr release by such partner of ihe debt or Baakrapt 
demand to which the action relates is void (a). . paitnar. 

983. A release by an infant is void (b), intant. 

Sub-Seot. 4.—Arerffer, 

934. Where a creditor takes from his debtor a security of a tferger. 
higher nature than that which ho already possesses for his debt, for 
instance, if he takes a bond or a covenant or recovers judgment in 
respect of a simple contract debt, his remedies on the minor security 
or cause of action are merged by operation of law in the higher 
remedy and are extinguished (c). But a deed or a bond may be 
taken as a collateral security Without affecliug the original right of 
action if it appears that this was intended by the parties (d). 

In order to have the elfect of merging the lowor remedy the 
higher security must be co-extensive with it, that is to say, ii must 
be taken in respect of the same debt, and the transaction must take 
place between tlie some parties ( 0 ). No merger takes place where 
tlie securities are of equal degree (/). 


( 2 ) Hawlinam v. Shaw (1790), 3 Term Bep. 567. Por a detailed treatment of 
thiy subject, see title Exeoutoiis amd AumurisTAAi'OHB. 

(») Bankruptcy Act, 18U3 (40 Sc, 47 Viet. c. 52), a 113. See title BAHKHiri>‘rCY 
AND IHSOLVKNCy, Vol. II., p, 101. 

(/i) Co. Litt. 204 b; 2 Sbep. Touch. 334, n. See title Ineants and Childkes. 
(c) Owen V. IJoman (1851), 3 Maa & O. 378; iVtw v. Moulin (1831), 10 
0. li. 561 ; Jiolfe V. VeUrean (1772), 2 Bro. Jfai-l. Cas. 430; Wootltoard v. Gplea 
(1090), 2 Yem. 119; Marker v. Kenriek (1853), 13 C. 11. 188. An ocknowleog- 
ment ot a debt by an instrument under seal may hare the effect of coovertiog 
it into a specialty debt, even though there is no express covenant to pay the 
debt, if it appears that the deed xraa intended to operate aa a oovenaat (salioun 
V. Hoastoun (1824), 1 Bing. 433 ; Saundert v. MilMme (1800), L. B. 2 573 ; 

liaatton v. iiarwcm (1866), 3 Oh. App. 225 : Jacmln v. North Eastern Rail, Co, 
(1877), 7 Ch. D. 573). Compare Yatu v. Aston. (1848), 4 Q. B. 192 ; Ccmtnsy r. 
aViwlof (1848), 6 Man. & Q-. 851. 

Tvmpmny r. Young (182^, 3 B. A C. 20$$'I'otri v, Aaton (1843), 4 Q. B. 
182; Eotmes v. BeU (1841), 3 Man. dip. 213j> jObrnm^fMoner of Stamps y. Ntipf, 
[1891]A.0.470,p.a ^ m 

(e) White V. Guyler (1786). 176"(deed ot surety does not merge 

simple contract debt ot<v^noipal uel^H}; HoIhsm t. BeU (1641), 3 Man. ft 0. 
213; Bdly, Banks(1841 ),'3.Haa. ft 0. ZSSi Norfi^Rail. Go. v. Af Watnara(1849), 
8 ISxdh. 028 (bond foOfips^ sm[|||||||||mre an existiiig debt and such tothor 
sums os might become (1860), 15 Q. B, 20 (mortoaga by 

one of the makeia ^ note, with covenant to par it. ooee not 

diverge the other LonSoshoro^h (Zor«Q (1$54}, 4 B. ft B. 

r,llBx. Oh. (deed by way of aeonrity executed in favour of tmatcei for the 
creditor); Sharpe v. Gibbs (1864), 16 0. B. (v. 8.) 527; Bpofsc r. Mayor (1865), 
19 0. B. (k. s.) 76 (covenant in mortgage dera byprinoipdl debtor not a diachorae 
ot euretieB who had given a promissory nets); Cnetwyini v. ARen, [1890] 1 Cm 
853. 

(/) Preston v. Perion (1601),'Ovo. Elis. 817; BraafAuwal v (kmwailis (1627). 
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935. When judgment has been recovered in a court of record 
the original cause of action is merged in the judgment—trattsit 'fn 
rem judicatam Qf); but the judgment, so long as it remains unsatis¬ 
fied, does not extinguish any remedy except the particular cause of 
action in respect of which it was recovered, and the creditor is not 
precluded by it from enforcing any collateral security which he may 
have taken {h). A judgment in an action for a principal debt does 
not preclude the creditor from bringing a subsequent action for 
interest which had accrued due prior to the date of the judgment (i), 
nor conversely is a judgment in an action for interest only a bar to 
a subsequent action for the principal debt (/c). A judgment in an 
action for a principal debt is, however, a bar to any claim for 
subsequent interest, otherwise than on the judgment (f). Where 
a judgment is afterwards reversed the original cause of action 
revives (m). 

A judgment of a foreign or colonial court does not operate as 
a merger of the original cause of action in this country (n); but 
if the foreign judgment has been satisfied the creditor will be con¬ 
sidered to have elected to take it in'discharge of the whole cause of 
action, and will be debarred from suing in this country upon the 
original cause of action, even if, owing to a difference between the 
laws of the two countries, the amount of the foreign judgment is 
less than he might have recovered if the action had been brought 
in tins country in the first instance (o). 


Cro. Cur. 85 ; Price y. Moulton (1851), 10 0. li. 561, at p. ST-l (bond or covenant 
for payment of rent); Kidd v. Jionnr, Evaru' Claim (1871), 40 L. J. (on.) 5.31; 
Jliggena'e Case (1605), 6 Co. Hop. 44 b; and see Ghetwynd v. AUen^ [1899] 1 Ch. 
368. 

jjr) Bayot {Lord) v. (1824), 3 B. & C. 235; Siddcdl v. EavxUffe (183.3), 

1 Or. & Air. 487; King v. lloarr (1844), 13 M. & W. 494; 8tevm-t v. Todd (1840), 
9Q. B. 767, Ex. Ch.; Ite Europtan Central Jlait. Co., Ex parte Oriental Einannal 
Corp^Eon (1876), 4 Ch. 1). 3.3, 0. A.; Ee 8negd, Ex parte Fewinge (1883), 25 
(Jh. D. 338, G. A. The original debt, howevor, is not extinguished for the pur¬ 
pose of proceedings in bankruptcy {Be King and Ex parte King and 

Jtredey, [18951 1 U. B. 189); see title Baitkbupxot AIO) iksoLVSircT, Yol. 11., 
p. 42. As to tho operation of a judgment by way of estoppel between the parties, 
see title JvuoMEN'rs Aim Ojbders. 

[h) Srddon V. Tuttp (1796), 6 Term Bep. 607; Drake v. Mitchell (1803), 3 
En!^, 251 (judgment on a bill of exchange of one of three joint cov-'-nantors no 
bar to an action on the covenant); Florence v. Jenings (1857), 2 0. B. (n. b.) 
4.64; Popple v. Sylvester (1882), 22 Oh. D. 98; We^g iVosser y. Evem, [1885] 1- 
(i. B. 108, 0. A. (jud^ent a^nst one of two joint guarantors on a cheque no 
bar to an action against both, or either of them on the guarantee); Economic 
Life Aesurance SoEetg v. Uebome, [1902] A 0. 147. 

(») Florence y.‘ Jeninge,supra, 

\k) Morgan v. Itou>latvde\\B't2), 41 L. J. (o. B.) 187. 

(1) Be European Central Rail. Co,, Oriental Financitd Corporation 

(1876), 4 Ch. I). 33, 0. A.; Re ihteyd, EMUS^^ings (1883), 25 Ch. D. 338,0. A 
(fli) Higga^e Caee (1605), 6 Co. As to the effect of a jud^ent 

which is void as against ci^itors by reasirof the provisions of s. 27 of the 
Debtors Act, 1869 (32 & 33 Viet, a 62), see Vibart v. Cdee (1890), 24 a B. V. 
364, 0. A • 

(n) Smith V. Nieolle (18S0), 5 Bing. (K. o.) 208; Bank of Australasia v. JTarding 
(1850), 9 0. B. 661; Bank of Australasia V. Nias (1851), 16 Q. B. 717. 

(^ Barber v. Iximh (16W), 8 0. B. (H. 8.) 95; Tautor v. HdOard, [1902] 1 
K. B. 676. And see title CoHKi.i(Tr or Laws, Yol. YL, p. 282. 
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086. As a general rule a judgment recovered against one or sao*.4. 
more of several joint debtors bars an action against the others, even DisobMge 
if the creditor did not know of their existence at the time when the of Right 
first action was brought, and even if the judgment has not been of Ac^ 
satisfied. ^ The foundation of the rule is that joint debtors have the 
right to insist upon being sued together and the creditor has dis- 
abled himself from suing them in this way, for there is only one Judgment 
cause of action, and that has been merged in the judgment (p). ^ 

The rule above stated has no application in cases where the J®®*™®*®*^* 
liability of the debtors is several as well as joint {q). 

The rule applies equally whether the joint debtors are sued 
together or in separate actions, and whether judgment is obtained 
by consent or otherwise (r). It also applies where one of the joint 
debtors is a married woman ivho contracted in respect of her 
separate estate (s). 

The plaintiff cannot evade the rule by getting the judgment 
set aside with the consent of the debtor against whom it was 
obtained (t). 

An unsatisfied judgment recovered against one joint contractor 
on a cheque given by him alone in payment of the joint debt does 
not bar an action against the other debtors on the original contract, 
because the cause of action is not the same in each case, an4 there 
is no merger (a). 

The following exceptions have been grafted upon the rule stated Excepttons. 
above by the provisions of statutes or statutory rules:— 

(1) 'V^ere the writ of summons is indorsed for a liquidated Judgment in 
demand, whether specially or otherwise, and there are several 
defendants of whom one or more appear to the writ and another or 

others of them fail to appear, tlie plaintiff may enter final judgment 
against such as have not appeared, and may issue execution upon 
such judgment without prejudice to his right to proceed with the 
action against such as have appeared (b). 

(2) Where one or more of the defendants make default in deliver- [n defanlt of 
ing a defence, the plaintiff may, if his claim is for a debt or defence, 
liquidated demand, enter final judgment against such defendants 

and issue execution upon the judgment, or, if his claim is for 
damages, enter interlocutory judgment against them without 


(jj) Kinffv. Hoara (1844), 13 M. W. 494; Kendall ■v. Hamilton (1879), 4 
App. Cbs. 504, at pp. MO, 542. 

(a) Blwttfldd'a Ciue (1590), 5 Go. Bep. 86 b; Higgmia'e Cate (1605), 6 Co. Bep. 
44 b; Ayrey v. Davenport (1807), 2 Bos. & P. (N. B.) 474; Lechmere v. Fltleher 
(1833), 1 C^. & M. 623; King v. Hoare, eupra; Re Davison, Ex parte Changer 
(1884), 13 Q. B. D. 50; Rlyth r. Fladgate, [189^ 1 Ch. 337. 

(r) IjteLeod v. Power, [1898] 2 Cb. 295. Qlie defenco must be specially 

pl^ed («m). 

(«) Hoare t. NibhU, [1891] 1 B. 781. See title Husbano abo Warn. 
m Hammond v. £feAo^d,‘u891] 1 Q. B. 453. 
a) Weyg Prosser v. i?twns,T^1895] 1 ^ B. 108, 0. A. 

,'5} B. S. 0., Ord. 13, r. 4; Pirn mothers r. Coyle, [1903] 2 I. B. 457. Where 
the olaim ia for damam, the plaintifl may sign mterlocRitoiy judgment against 
the defendants who have failed to appear and proceed with the action against 
the other defendants (B. 8. 0., Ord. 13, r. 6). See title Paimnoa and 

l^OOEnUBB. 
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prejudice to his right to proceed with his action against the other 
defendants (c). 

(8) Where on an application for sammary judgment nndw 
Order 14 one or more of the defendants obtain leave fo defend the 
action and another or others do not, the plaintiff is entitled to enter 
final judgment against the latter, and to issue execution upon such 
judgment without prejudice to his right to proceed with his action 
against the former \d). 

(4) Where one or more of the joint debtors were beyond the seas 
at the time when the cause of action accrued, the creditor is not 
barred from commencing and suing any action or suit against him 
or them after his or their return from beyond the seas by reason only 
that he has already recovered judgment against such of the joint 
debtors as were not beyond the seas at that time (c). 

(5) Partners are liable jointly for the debts of the firm, but the 
estate of a deceased partner is also severally liable in a due coarse of 
administration for such debts, subject to the prior payment of his 
separnto debts (/). A creditor who has obtained judgment against 
the surviving partners is not precluded from making a claim against 
the estate of the deceased partoer(^), and conversely if he proceeds 
first against the estate of the deceased partner he can afterwards 
sue the surviving partners to recover so much of his debt as has 
not been satisfied (k). 

937. Where a debt is incurred or contract made under such 
circumstances os to create an alternative liability at the election of 
the creditor, or of one of the parties to the contract, as in the case 
of a contract made by an agent in his own name, a judgment against 
eitlier of the parties alternatively liable, although unsatisfied, 
operates as a merger, and is a bar to any action against the other, 
the plaintiff by suing one of the parties to judgment being con¬ 
clusively deemed to have made his election (i). The exceptions 
above mentioned in relation to a judgment against one or more of 
several joint debtors have no application to the case of an alternative 
liability (/c). 

Sub-Skct. S.— Arintration. 

938. The parties to a contract may agree that any dispute 
arising out of it, inclnding the question of liability as well as that 


(c) B. S. C., Ord. 27, rr. 3, S.'‘ 

\d) E, 9. 0., Ord. 14, r. 6; Weatt r. James (1893), 68 L. T. did, C. A; 
Walton it Co. V. Tismkyan, KewrJdan and Marler lltOd), 63 W. B. 667, 0. A. 
(e) Mercantile Lav Amendment Act, 1866 (19 & 20 Viot. o. 07), b. 11. 

(/) Partnership Act, 1860 (63 ft 64 Yiot a 39), a. 9. See title PAiirNXEsaiP. 
* (^) Liverpool Sorough Sant V. Walker (1869). 4 Le O', ft J. 24; & Ou^ram, 
Xx fKirte Aikioenih and OtUram (1893), 63 L. J.. (o. B.) 308. 

(A) Be Hodgten, Beckett v. Bamedeue (1886), 31 Oh. I>. 177, 0. A. 
m Prieedy v. Femie (1866), 3 H. ft C. 977; Orou ft Co. v. MatCuw and 
WdUace (1904), 91 L. T. 600; AforBl, Brothere ft Ce., Ltd. v. Weetmeriand {Bari), 
[1904] A. 0. 11; French v. Howie, p90^ 2 SL B. 874, 0. A. The two latter 
caaea were canes of hiuihand and wifa Sm, however, ParUngUm v. Hawtheme 
(1888), 62 J. P. 807. On thesuhjeetcf the discharge of a prino^ bjsnelaotion 
to looK esolitsiv^y to the agent generaUy, see title AoekoV, Vol. L, pi 209. 

' (A) Mend, BroMert ft Oa., Ltd. v. TTesanor/aficI {Eart),ntpra; French v. Howie, 
supra. 
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ol ttie ftmoani of damages, shall be refsrrad to arbitration^ and that 
the obtaining of an awi^ shall be a condition preoedest to the 
right to bring an action on the contract. Where such an agree* 
ment has bera made, no right of action arises on tiie contract until 
the amount of the liability has been ascertained arbitration 
An award made in an arbitration, unless set aside, is final and 
binding on the parties and persons olaiming under them with 
respect to all matters within the scope of the reference (m). Where 
the award changes the nature of the defendant’s liability, for 
instance, where it flxos an amount to be paid bjr him in discharge 
of a claim for unliquidated damages, it is in itself a defence to 
on action brought on the claim; but if there was a debt due at 
the time of the reference, and the award merely ascertains the 
amount, the award is no defence to such an action without payment 
of the amount awarded (n). 


SuB-Sscrr. 

939. Where a right of actiorr has accrued for breach of contract, 
the parties may agree that there shall be set off against the 
creditor’s claim the amount of a debt due from him to the debtpr. 
This is equivalent to payment to the extent of the amount set off (o). 

Where an action has been brought in respect of a breach of con* 
tract, the defendant may set off or set up by way of counterclaim 
against the plaintiffs claim any right or claim whether sounding in 
damages or not, and such set-off or counterclaim has the same 
effect as a cross-action so as to enable the court to pronounce a 
final judgment in the same action both on the original and on the 
cross claim (p). 

Sub-Sbot. 7. —Slatitita of TAmUaiion. 

940. A right of action for breach of contract, if not exercised 
within a certain time, is barred by the Statutes of Limitation, but 
the liability of the debtor may be renewed at any time by a written 
acknowledgment of the debt or bv part payment of it, the effect of 
which is to take the cose ont of tne operation of the statutes (q). 

SiTB-SiCOT. 9.—Death of a Party. 

' 941. The death of an^ of the parties to a contract does not as a 
general rule affect any right of action that has accrued for breach of 


(i) Scutt V. -A»Jerjf (1856), 5 H. L. Cas. 811; Trahtor y. Phmnic Fire Auuranee 
Co. (1892), 65 L. T. 825. See tities Aciiow, Yol. I., p. 22; Aubitbation, 
Vol.I.. p. 445. 

(m) Arbitration Act, 1889 (52 ft 63 Viet, a 49), a. 2, Scited. I.; Martin r. 
Boj^anger (1883}, 8 Ajm. Oaa. P. 0.; Jluteheum y. EaUm (188^, 13 Q. B. D. 
861, 0; A. (awim no oar as to matters beyond the eo^ ut tne refmnco), 
disonsaed and followed in Bo Sotih Western Bubber Co., Ltd. and ffiUteniaeh ft 
Co., fl908l 2S. B. 907, 0. A., atp. 912. ^ 

(b) AUen r. Afilner (1831), 2 C«. ft J. 47 ; Parkes y. 8mBk (18w), 15 Q. B. 
297 'i Conmtaga y. Beard (1W9), L. B. 4 Q. B. 6W. ^ 

(o) See n. 444, ante. 

(p) B. 0 . 0., Old. 19, r. 3. Ab to aet-off in general, tee title SST*o£T and 
C ocirrEBoiAtu. 

(b) For a loll treatment of tbii snbjeot, aee title LnOTATtoK o# Aonoira 
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the contract, and each right of action survivea to or against their per 
Bonal representatives. The maxim Actio personalia moritsir cum per¬ 
sona has no application to an action founded on contrast (r), and, in 
cases where the same facts constitute both a breach of contact and a 
tort, the executor is not precluded from recovering damages to the per> 
Bonal estate arising from the breach of contract by reason of the fact 
that an action of tort might have been brought daring the life of the 
testator in respect of personal injury resulting from the same act («). 

Where, however, the claim, though in form an action for breach 
of contract, is in reality an action arising out of a personal injury, 
as in the case of an action for breach of promise of marriage where 
no special damage to the property of the promisee is alleged, the 
cause of action terminates with the death of either of the parties, 
and does not survive to or against the personal representatives (t). 

Contracts of a purely personal nature, such as contracts fox 
personal services, are discharged by the death of either of the 
]>arties (u), but a vested right of action for money actually earned 
under such a contract before the degith of one of the parties survives 
to his personal representatives (w). 

SuB-Srxrr, 9 .—Bankruptcy 

942. After a receiving order has been made in bankruptcy 
against one of the parties to a conli oct he can no longer be sued in 
respect of a breach of the contract committed before the date of the 
order except with the leave of the court. The creditor’s only 
remedy is to prove for the debt or liability in the bankruptcy {x). 
An order of discharge releases tlio bankrupt from all debts provable in 
bankruptcy, with certain exceptions, but does not release any person 
who was jointly bound or had made any joint contract with him (if). 

The property of a debtor, including his rights of action on 
contracts, is vested in the trustee in his bankruptcy from the date 
of the order of adjudication (e), and all property acquired by the 


(r) WheaOei/ t. Bitne (1CG9), 1 Winn, Saniid. 239; Jlickelta v. Treatvr (1844), 
12M. & W. 718; Twi/mm v. UraTd (1878), 4 0. P. D. 40, 0. A.; Fhttlipa v. 
Hwnfray (1883), 24 (3h. ]>, 439, 0. A.; Peelira y. Oawdldtujiaila Urban Diatrid 
ffoumit, [i896] 2 Q. 11. 109, (J. A. An to tho appHcatioii of tho maxim aboyo 
quoted, boo titio Exkuutuiis AMD Admimistbatods. 

(8) Kiiighia v. Quarlca (182U), 2 Brod. ft Biiig. 102; Bradaftaw y. Lancathirt 
and Yorkakire Bail. Co. (1876), 11.10 0. P. 189; Leggolt v. 6'r«i* NoHhern 

Bail. Co. (1870), 1 Q. B. 1). .'i99; Balthyany v. Wal/ard (1887), 36 CL 1). 269,0. A. 

(0 Ohamherlain v. WiUiaimon (1814), 2 M. ft S.408; Ftniayy. C’Atmey (1888), 
20 Q. B. D. 494, 0.'A. Soo also Jamea v. Morgan, [1909] 1 K B. 664, and titla 
IIUSDAKU AND WIFE. 

,(u) Seo p. 431, ante. But aeo IFtbon y. Harper, [1908] 2 Ch. 370, where it was 
hold that th^ doath of ti person, to whom a fim li^ agreed to pay oommissipn 
on uccounta of persons intro«lucod by him “ so ,long os we do business with 
them," did not terminate tho liabilify, which continued in favour of his executors 
so long as the linn did businoss with the peieons so introduced. 

(uASiulba y. Holywell Bail. Co. (1867), L. IL 2 Exch. 311. See title Masibb 
AND BEUVANT. 


(«) Banknrotcy Actp 1883 (46 ft 47 Yiot. o. 62), ss. 9, 37; and see title Bank- 
BUFX07 AND WB0i.yxNa7, Yul. II., p. ^0. Asto tho effect of the winding-^ of e 
ecHupany on oontracta made with the company, see title CoifFANiBS, YoL Y. 


UA Hid., a. SO (2), (9). 
(sj iMd., se. 20. M, 168. 
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bankrapi; before his discharge is divisible among his creditors (a). 
The trustee, therefore, is in general the proper person to enforce a 
right of action vested in the debtor, but in the case of a contract for 
personal services entered into by a bankrupt, if a right of action 
accrues daring the bankruptcy the debtor is entitl^ to sue for 
breach of the contract, subject to the right of the trusteo to intervene 
and claim the proceeds (&). 

Sub-Sect. 10. —Contraeta with an Alien Enenny. 

943. The effect of an outbreak of war upon a contract that has 
been previously made with a subject of a hostile State is that 
if the contract is executory it is avoided, and both parties are released 
from performance (c); if, however, the contract was executed at the 
time when the war began, its validity is not affected, but the remedy 
upon it is suspended daring the continuance of the war and revives 
when peace is restored {d). 


Part VI.—Constructive Contracts. 

Sii(5P. 1 .—In Qemral: 

944. Contracts, as we have seen, may be either express or 
implied (c), and of the latter there are two broad divisions, the 
term “implied contract” in English law being applied not only to 
contracts which are inferred from the conduct or presumed inten¬ 
tion of the parties, of which examples have already been given (./ ), 
but also to obligations imposed by implication of law, quite apart 
from and without regard to the probable intention of the parties, 
and sometimes even in opposition to their expressed or presumed 
intention (g). Strictly speaking, the latter class, or constructive 
contracts, as they are sometimes called, are not true contracts at all, 
since the element of consont (A) is absent, but by a fiction of law. 


(o) Bankniptoy Act, 1883 (46 & 47 Viet. o. 52), b. 44. 

(5) Jameson v. Brick and Stone Co. (1878), 4 Q. B. D. 208, 0. A.; Bailey v, 
Thurston A Go., Ltd., [1903] 1 K. B. 137, C. A. For a full treatinent of this 
Bubjeot, Bee title B^i^nkbuitov and Jnsolveitov. Vol. IX., pp. 138, 167. 

(^ ^ p. 432, ant*. 

(a) Ex parte Bomsmaker (1806), 13 Yos. 71; Aleeniua v. Nygren (1854), 1 
Jur. (n. 8.) 16; Jansou v. Jhie/ontein Consolidate Mines, Ltd., [1^2] A. C. 484; 
Boe title Axasrs, Vol. I., at p. 310. 

(e) Bee pp. 345 et seq,, ante. 

If) E.g., see oote (t), p. 348, ante. 

(a) E.g., wbere^a busboud boa unjustifiably turned away or deuerted bis wife 
and a tmdesman BuypKes her with ueoeBsaries, he is entitled to sue the husband 
for the price on an implied contract, notwithstanding that he may llave received 
express instractiona from the husband not to give credit to the wife {Wilson v. 
(Hossop (1888), 20 Q. B. D. 364, 0. A.; Hunt v. Be Blaquiere (1829), 6 Bmg. 560); 
and see Bradshaw v. Btmd (1862), 12 0. B. (n. a.) 344. and title MVSBAVD amb 
Wife. 

(A) See p. 354, anU. 


Sbot. 4. 

Blsohaiffe 
ofBJgb> 
of Aotitm 
fbr Breach 
of Contract. 


Outbreak of 
war. 


Ooutiacia 
implied by 
I.aw. 



464 


CONTBAOT. 


Sbot. 1. 
In General 

SeiVlcMeto. 

obtidnedby 

fmndor 

wronf. 


invented for the purposes of pleading, they ore regarded m oontrootB, 
and will be treated here as siieb. 

945. It is an axiom o! the law that no person will be permitted 
to take advantage of his own fraud or wrong (t); uid oltboiigh no 
promise of remuneration is implied in law from ^ mere ^t thi^ 
services are performed for another and the benefit acoroted by 
him (Jb), such a promise is implied where one person fraud 
induces another to perform a service without intending to pay for 
it; and the obligation so created may be enforced in the same way 
ns if it were an obligation arising out of an express eontraot(l). 
For example, if a person travels by railway without a ticket, 
intending to avoid payment of his fare (m), or carries luggage with 
an excursion ticket issued on condition that no luggage shall be 
taken (n), or takes merchandise as personal luggage (o), he can be 
sued on an implied contract for the amount of the ^e or for the 
carriage of the luggage, as the case may be. On the same principle, 
a person who fraudulently induces another to sell goods to a third 
person whom he knows to be insdlvent is liable on an implied 
contract to pay the price (a), and a person who clandestinely 
abstracts gas which has not passed through the meter may be sued 
on an implied contract to my the price of the ga8(&). 

The obligations created by the application of the principles 
of general average and salvage (o) are important instances of 
the kind of contracts under consideration, and others may 
be conveniently arranged and treated of under the following 
headings (d). 


(t) HiH V. Perrott (1810), 3 Taunt. 274. 

(A) Iteeve t. Rm<e (1868), 1 F. & F. 280; FoordY. JUorley (1859), 1 F. & 
F. 490: Taylvr y. Uramer (1813), i M. & S. 290; Hvlter. Hidae (1856), 17 C. 11. 
711: RutadY. M'CIynumt (1906), 8 F. (Ct. of S^.) 821, 

(/) Rumaey v. North Easttm NaU, Vo. (1863), 14 0. B. (N. R.) 641; Lightly 
y. (Jtovdon (1808), 1 Taunt. 112 (A. Imying wrongfully induced B.'s apprentice 
to work for him, held that B. might sue for the value of the eervices in an 
action for work and labour); Foster y. Stewart (1814), 3 M. & S. 191 (similar 

CflSd^B 

(mj London and Brighton Rail. Co, y. Watson (1879), 4 0. P. D. 118, C. A. 
But he cannot be sued on an implied contract to pay a sum in the nature of a 
penalty under a bye-law, as in the case of a bye-law providing that A passenger 
travelung without a ticket should.My the fan from the plan from which the 
train commenced the journey (»Md.). 

(n) Rumsey y. North Eartem Rail. Ci 

w /X_* n..si fu rifiooi inn 243, 


Rumsey y. North Eariem Rail. Co., supra. 

BriUm y. Oreat Northern Bail. Cb.,jri8993 1 Q. B. 

HUl Y. Perrott, oujera. And see AUotte y. Barry (18^, 2 Brod. ft Bing. 


^ I, when the defendaol who had hraudulentty oonepiiM with am iniolyent n 
obtain goods from the ^intifl and nceived the proceeds in satls&ctioa of a 
debt due to him from the iasolvept, was held liable to pty oyer the pnoeeds. 
For further illustiatiens of the principle, see pp. 471 et seg., poet. 

^6} Birminghmn and Bbsjffordahire Oae Co. r. RateHJi (1871), 40 L. iT. (me.) 


(e) As to which, see titles AmauAfTT, Vol. 1., p, 73 ; Saimw Am 
NAViOATioir. The principle of salvage is oonffned to maritiiiiie law. Them is 
TO genwal right to salv^ known to our law (Falche y. Seoltiah Jmperiat 
iinamee Ob. (1886), 34 Ch. D. 234. 0. A., at pp. 239, 248). 

Sects. 2 to lijpoet, , 
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Seot. 2 .—Money paid, 

940. Where a payment is made at the request of anotheri a 
promise to repay the amount iriU be implied, even though the 
person at whose request the payment was made has not wereby 
bran relieved from any legal claim ( 0 ). 

947. Where one person has been compelled to pay the debt or 
discharge the liability of another, the law will, as a general rule, 
imply a contract on the part of such other person to indemnify 
him, as though the payment had been made at the request of the 
other, and he who has been compelled to pay may recover the 
amount of the payment under the title of money paid to the 
other’s use (/). 


Motteri«iU> 

mammm • 

Payment by 
requit. 


Payment of* 

aaother'a 

debt. 


948. The most common example of a compulsory payment to indemnity of 
the use of another occurs where a surety, or a person in a position auraty. 
analogous to that of a surety, is called upon to pay a sum of money 
on the default of the princi^ debtor or other person primarily 
liable. He may recover in this form of action the money so paid, 
by reason of the implied contract of indemnity (g). Thus, a person 
becoming bail for another may recover from that other any sum 
which he has been compelled to pay through his default (/t); the 
drawer or indorser of a bill who has been compelled to pay the 
holder may sue the acceptor; and the acceptor of an aocommo^tion 
bill is entitled to be indemnified by the person accommodated (i). 


(a) It is immaterial in Baoh a oose whether the myment diachargos a debt 
due to a stranger or is a loan or gift to him (per Foliook, O.B., m Brittain 
y. Lhyd (1845), 14 M. &. W. 762. at p. 773). 

(/) JonnaoH v. Boyal Mail Stecm Packet Co. (1867), L. B. 3 C. P. 38; 
Oeohardt y. fiKsutuZerB, [189^ 2 Q. B. 452; Andrew y. St. OUivit Board of Worke^ 

K l Q. B. 776: The Heather Bell, [1901] F. 143, per JetjEE, P., at p. 155. 

_h the person commlled to pay usually stands in some kind of relationship 
to the person lor whom he pays, no telatiouship or privity is necessary to ava a 
right of action (per Lindley, L.J., in Edmunde y. WaUinfiford (1885), H Q. B. D. 
811, 0. A., at p. 615; and tea per WXUCXS, J., in Boberta y. Crowe (1872), L. B. 
7 C. F. 629). 1^ also Criffenhoofar. Iktubra (1855), 5 B. & B. 746 ; The Orchis 
(1890), 15 F. D. 38; En^and y. Maraden (1866), L, B. 1 0. F. 529, which was 
questioned in Edmunds v. WaUil^ ford, tupra. 

-For oases in which a person in the course of his employment is compelled to 
discharge' a liability for which his employer ie pnmarily liable, see title 
AnsEOY. Yd. Ljjp. 196. 

(p) Halea y. Freman (1819), 4 Moore (o. r.)i 21; Bate y. Payne (1849^, 
13 Q. B. 900; compere Foster v. Ley (1835), 2 Bing. (k. C.) 269. For porsous m 
a positioo analogous to that of a sare^, see Lonychamp y. Kenny (1779), 1 Doug, 
(x. B.) 187, and Brown v. Bodgaon 4 Taunt. 189._ In me latter case a 


carrier ^ mistake delivered goods to B. instead of to 0.: being compelled to 
pay their value to 0., ho was held eutlfisd to recover froni,B. The implied con- 
tract of indemni^ may be <mited by an eaptese agreemmit ^tween the parties, 
orbythetakiugol seeuiity; seereiutfatnfy.illarM^nf (1767)^23HRmBep. lOO. 

(A} Bu indemnity extmde to all eapenses to which he u but ^ reason of 
haYiagmyeubsil (iViAdr v. FeMowa (1^). 171; Bmcfw y.'0ark (1857), 

S O. B, (ir. B.) 582; eeaa)ao«ibMf v. OreheSrd (ISoS), 16D. B.'‘614), 

(i1 Famaiv. Ferrari (1827), 6 B. & C. 439; Aaprey t. Levy (1847), 16 M, A 
W. 851; Bamidda v. /Awls (1640), 9 6oott(ir. a.! 45; Brioer v. BwveaJ1852), 
17 Q. B. ; Bliadea v. Charlea (1831), 5 Moo.« B. 14; aeo ol 

Exchange Aet, 1882 (45 ft 46 Viet. c. 61), a. 28, and ti&BnJis civ Bxohaeob, 
Fboxissoev Notes aeu NsaurtABUB lESTEUttEEW, TdiL XL, pp. 520 at aej. 
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8o, where a partner accepts a bill in the name of the firm for a 
debt due from him personally, and the other partner is compelled 
to pay the bill, the latter may recover the amount front the former 
as money paid to his use (j). 

On the same principle a tenant who has assigned his lease, and 
is afterwards compelled to execute repairs under his covenant with 
the lessor, may recover the cost from the assignee, such assignee 
being primarily liable (k). 

949. There is another class of oases closely similar, in which 
the defendant, though not primarily liable as regards third persons, 
is required by statute to discharge a liability which would otherwise 
fall on the plaintiff, and by I'euson of his default the plaintiff has 
been compelled to pay. Thus, where a landlord is required to bear 
the burden of taxes which are payable in the first instance by the 
tenant, and fails to do so, the tenant may (unless he is restricted to 
making a deduction from his rent (Z)) recover the amount of such 
payment as he has been compelled to make, under an implied 
contract with his landlord, and ns having been money paid to his 
use (»i); but where the statute itself provides the tenant’s remedy, 
as in the case of the landlord's income tax, by allowing him to 
deduct the tax or other expense from the rent, that, as a general 
rale, is his only remedy, and a ienaut who omits to make the 
deduction cannot treat his payment as having been made to his 
landlord’s use (n). 

950. Or again, the defendant, instead of having the liability 
imposed upon him by statute, may have taken upon himself by 
agreement with the plaintiff the duty of discharging a liability 
which would otherwise fall on the plaintiff, and if, by reason of his 
breach of such agreement, the plaintiff has been compelled to pay, 
he may recover the amount ns money paid to the defendant’s 
use (o). 


(j) Orou V. Cheshire (1851), 7 liixoh. 43. 

[Icj MoiUe V. Geurett (1872), L. It. 7 Exoh. 101, Ex. Ch. See also Joktte v. 
1‘iiift, [1000] 1 Oh. 296; Honner v. Tottenham untl jEdmuttiim Permanent Invest- 
meiit Building Society, [1899J 1 Q. B. 161, C. A. ^ _ 

(1) As, for example, undei* tho Metropolitan Building Act, 1830 (18 & 19 Viefc 
e. 122), repealed by the London BulldinK Act, 1894 (67 & 68 Viet. o. ooxiii.), s. 215. 

(7») Earle v. Maugham (1863), HO. n. (n. b.) 626; Daweon v. Linton (1822), 
6 B. A Aid 621; B^er v. VtwnhiU (1842), 3 Q. B. 148. 

(n) His payment will be treated either uh a voluntary payment and nut recover, 
able {Deniy v. Mom (1817), 1 B. & Aid. 123; and see poet, p. 477), or else as a 
payment of rent- in advance and not rocoverablo as money paid to the use of 
the landlord until the whole of tho rent has been paid in fuU {Gumming v. Bed- 
lorough (184^, 16 M. & W. 438, per Alobbbok, B., at p. 443; Stubbe v. Pareon 
(1820), 3 B. ffi Aid. 516, per Baylxy, J., at p. 620). The law on this point is 
perham not free from doubt; see Robinson on Income Tax, 2nd ed.,pp.l48, 274. 

(o) lie may, of course, also claim damages for breach of the agreement. 
6uoh an agreement may even be implied, either by custom {Orieeell v. Eoibinaon 

K , 3 Soott, 329; see also Wilkinaon v. (Tran^lSdO), 18 0. B. 816) or ou 
.ledal facts of tbb case lEawlrg y. Beverley (1843), 6 Scott (fr. R.), 837; 
Sion^y. A'i«tu(1787), Peake, Add. Cas. 94). Contrast, however, with Orieeell v. 
Ao&ifMon,«iipra»theearliercaseoff^petieerv.PatTy(1836),3 Ad.&EL331, where 
it was hdd that this form of action would not lio against a tenant for the breach 
of au agreement to pay laudl^’e taxes. In Bate v. Payne (1840), 13 Q B. 
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So, where a person in the coarse of his employment incurs iSmv. s. 
a liability on the employer’s behalf which he is compelled to dis- Money vMd. 
charge, he may recover any payment made thereunder from his rjabmt^ * 
employer (p). inounw in 

This rule applies to the case of a plaintiff who has incurred wane of 
expense in defending an action on the defendant’s behedf or at his 
express or implied request (q). But a plaintiff who has accepted an 
accommodation bill and been compelled to pay the costs of an action 
brought thereon cannot recover such costs from the person accom¬ 
modated in this form of action (r) unless he was requested by him 
to undertake the defence («). 

951. A voluntary (t) payment made by one person on behalf of Vuiunurj 
another without his request is not recoverable under this form of pRyin«a<>* 
action (u), however clearly the payment is for the defendant’s 
benefit (x), and even though it may relieve him from a legal 
liability ^), or though followed by an express promise of reimburse¬ 
ment {z). But it has been said that whore the person for whom a 


' I . ■ ■ ^ ■■ . . ■ 

UOO, uii ttxocutur, boiug roquirod to pay duty on pmfits accruing from and ou 
tho principal value of leasenuldB vhicu ho had allowed the legatee to ocoupy 
for fifteen years, recovered the emu paid from the legatee. 

(p) For illiukationa see under title AaENCv, Yol. 1., p. I'JS. . 

\q) Howet v. Martin (1794), 1 Esp. 161; WUliamaon v. He/tdey (1829), 6 Bing. 
299; ■ i'rixiont r. Tagltaferro (18d6), 10 Moo. P. 0. 0. 175 ; Re IVelU and 
Croft, Eat parte Official Receiver (1895), 72 L. T. 359; Peltman v. Keble ^1850), 

9 0. B. 701. So the costs of on action brought on another’s behalf with hia 
authority, ozproas or implied, may be recovered from him in tliis form of 
action (^iley v. Maeatilay (1849), 13 Q. B. 815; Curti* v. Barclay (1826), 

0 B. & 0. 141). 

(r) Scaver v. 8eai<er (1834), 6 0. & P. 673. 

[tj O^rrard y. Cottrell (1847), 10 Q. B. 679; Oillett v. Rqqmi (1829), Mood. 

& M. 406. 

(^ The meanuig of voluntary ” is the same as in the next section. 

Money had and received”; some of the following oases are common to both 
sectioua 

(u) LampUiyh v. Braihwait (1615), Uoh. 105, 1 Smith, L. C., llthod., HI; 
liaily v. Mome (1817), 1 B. & Aid. 123 ; WtUonv. Bay (1839), lU Ad. & El. 82 ; 
lira&havt v. Bradthaio (1841), 9 M. & W. 29; Carttoright V. Rowley (1799), 2 Esp. 
723 ; Re National Motor Mau-Cocuth Co., Ltd., Glinton'a Claim, [1908] 2 Oh. 515, 

0. A., at pp. 520,523. A diexifl cannot recover money paid for keeping ^ods sciaeil 
under a writ, witiiout on express request {BiRce v. IlaveUtk (1813), 3 Camp. 374). 

(x) Tappin y. Broiier (1823), 1 0. A P. il2 ; As £sif/e, Leslie v. FrencA (1883;, 

23 Oh. D. 652; FaltJce v. Seotiieh Imperial Insurance Co. (1886), 34 Oh. 1). 234, 

0. A, ; Re Wimchilaea's {Earl) Policy Trusts (1888), 39 Oh. D. 168; Fry v. Lane 
(1888), 40 Ch. B. 312; Atkins v. lianwdl (1802), 2 East, 505. See also Victors 
y. Davies (1844), 12 M. & W. 768. 

(y) Sleigh v. Sleigh (1850), 6 Exch. 514; Johnson v. RoycA Mail Steam 
Paeka Co. (1867), L. B, 3 0. P. 38, per WlliKS, J., at p. 43. The defendant 
may be liable, however, for a payment which is not voluntary, even though ho 
may not thereby be relieved (see p. 465, ante), 

(s) Eazheood v. Kenyon (1840), ft Ad. & El. 438; Re National Motor Mati~Goaeh 
Co., Idd., OlirOoris Claim, oupra, overruling on one point Re English and Colonial 
ProdMce Cb., Idd., [1806] 2 Ch. 435, 0. A. An apparent exception to the rule 
that voluntary payments cannot be recovered is found in the caw of a stranger 
jt ^^tniTing expense in the biuiai of a woman separated from her nosband. He # 
may lecover such e^nse from the husband, probabljion the ground of wblic 
policy (Amirm v. Ktrrison (1851), 10 0. B. 776; see also Bradshaw v. Beard 
(1862), 12 0. B. (k. 8.)344}. A fortiori, aplaintifl cannot recover nmney paid for 
^ dLefendant against the defendant’s will {Stokes v. favie (1785), 1 Xerm 

20; Warwick v. Slade (1811), 8 Gamp. 127 j Fisher v. Liverpool Insurance Co. 
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CONTSACE. 


Bam. 2. Yolont^ pajmeat has been made has the option of either adoptifi^ 
Money pMd^ or doclining the benefit, and he elects to adopt it, he become 
. liable to repay the money so paid on his beSialf (a). ' 


“OoBipnl 

•tOB.** 


floods 

distralued 


952.'The compulsion applied to make the plaintiff pay the 
defendant's debt need not, however, be a legal compulsion which 
admits of no alternative (b). Thus, an under-tenant paying his imme¬ 
diate lessor's rent under tlmeat of distress or eviction by the head 
lessor pays under compulsion, and may recover the rent as money 
paid for his lessor’s use (c), and a payment made on demand to a 
person in a position to dictate terms which there is no legal obliga¬ 
tion to aGce 2 )t is deemed to be made under compulsion (d); if, 
however, the payment is made in pursuance of any such terms, 
but alter the compulsion has been removed, the payment is no 
longer deemed to be compulsory and is not recoverable (e). So 
long as the compulsion exists, it is immaterial by what machinery 
it may be applied (/). It is not necessary, in order to render a 
payment compulsory, that the plaintiff should have waited till legal 
proceedings were actually taken against him (g); nor, on the other 
hand, is he disentitled to recover because time may have been given 
him for payment (h). 

Another kind of compulsion which is not strictly legal compulsion 
occurs where a person incurs expense in order to recover his own 
goods which have been lawfully seized or detained for another's 
debt (t). The most common example is where one person's goods 


(1874), L.B. 0 Q. B. 418, Ex. Oh.; Uomt Mari/tit InturutM Co. t. Stniih, [1898] 
a Q. B. 351, 0. A.; Bowlhy v. Bell (1846), 3 0. B. 284; Howard y. Tmker (1831), 
1 B. & Ad. 712). 

(a) Leigh t. IHcktaon (1884), 15 Q. B. B. 60, C. A., per BiiElT, hf.Il., at 


pp. 64, 65; Barber 
Ukamp^ (1826), 5 L. J. (o. B.) (k. B.) 44. , 

(5) There may be “praofioal ’’ without "actual legal" compulsion (aee upon 
this point North 7. Walthofiutow Urban IHsiri^ Council (1898), 62 J. P, 636; 
but see also Sllit y. Bromleif Rural Biatrict Council (1699), 81 L. T. 224). 

(c) Murphy v. Jhvey (1884), 14 L. B. Ir. 26; Jones y. Morria (1849), 3 Exch. 742. 
See, alter July 1,1000, Law of Distress Amendment Aot, 1908 (8 J^w. 7, c. 53), 
and title Distbess. 

(d) Atkinson v. Benby (1862), 7 H. 4t N. 934, Ex. Gh., in which case defendant 
refused to agree to a oomposinon unloea plaintiff raid him £60 : plaintiff held 
entitled to teooyer; Smuh y. (7uy(18i7), 6 K. 3b S. 160, where, phidtiff on 
entering into a composition schemo amea to glre preferential payment 1^ way 
of bills to the defendant, and was eUnBequently compelled tO pay auoh bills to 
third persons as holders for ndue; Horton v. BUey (1843), 11M. dt W. 492; 
Smith V. Bromley (1760), 2 Doug. (K, ^ 696, n. 

(e) Wilton T. Ray (1^9), 10 Ad. A; El. 62. 


Brown 


1 0. B. (rr. 8.) 121, 151; Roberta y. 


Wltlfci 

hayingb^compelledtoj^y on the note, Was held entitle to rerayer against B. ' 
^)Maydew v. Forrmer (1814), 6 Ikunt. 615; Hidkm y. £yte (I8t0), 
6 Taunt. 289; CImironr. lf<u««rens(£<)nf) (1792), Pealce, 194; Hales y. Freeman 
(1819), 4 ICoore (0. V.), 21; per BiTbbouoS, J., at p. 82. But payment without 
legal obligation, as by tbh drawer of an aocommodation bill who has receiv^ 
no notlM of diuonoiir to' the holder, is ybluntary and not reooyerablo (Sleigh 
.r.81evh(lS60),5Exeh.<«14}. . i w 

(A) (Wbr V. Cbrfef (1829), 5 Bing. 406. 
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hava been lawfully distrained for rent doe to another person's 
landlord. The owner of t^e goods may in enoh a oase 
them and recover the exwnse from the perwn distrained aponv(ii;)» 
But no each right of indemnity will be implied where the go^ 
are left on the premises distrained upon for the convenience of 
their owner (Z), or where as between the owner of the goods and 
the tenant the owner is liable for the rent (m). 4 finiiori, a person 
who without request pays money to prevent distraint upon another 
person’s goods cannot recover in respect of such payment (n). 

963. Analogous to the case of a plaintiff having redeemed his 
own goods distrained for the defendant's rent is that of a plaintiff 
having paid off a lien incurred by the defendant in order to obtain 
his own goods. He, too, may recover the sum so paid from the 
defendant (o). 

954. A plaintiff, though under no legal compulsion to pay 
money on the defendants behalf, may have paid it under such 
circumstances that the defendemt will not be allowed to dispute is 
authority. In this case, too, the plaintiff will be entitled to recover 
the amount so paid as having been paid for the defendant’s use (p). 

965. In order to be entitled to recover in this form of action the 
plaintiff must have made an actual or virtual payment of money (q). 


title against theonditor. A. vas neTertheless entitled to be indemnified by 
U. In the latter case a claim tn fwn broueht againet a vessel was paid off by 
the mortgagees of the vessel, who were held entitled to be indemnified by the 
mortgagors. After July 1,1909, the remedy of the owner of the goods will be to 
proem under a. 1 of the Law of Distress Amendment Act; 1908 (8 Edw. 7, o. 53). 
nee title Distbess. 

(A) Exall V. Partridga (179^ 8 Term Bep. 308 ; and see Edmunda v. TTaUtny. 
ybrd (1885), 14 Q. B. D. 811, 0. A. These two cases were considered in Ik Button, 
Ex parte Hewiaide, [1907] 2 K. B. 180, 0. A., at pp. 188, 190. Befarenoe may 
also be mode to Taylor v. Zamira (1816), 6 Taunt. 524. In Sapaford v. FUIohtf 
(1792), 4 Term Bep. 511, an under-tenant paid his lessor’s j^round rent under 
threat of distress by the superior landlord, and was held entitled to deduct sui^ 
payment hum his own rent (mo also Qralwm v. Tata (1818), 1 M. A S. 609; 
Gregory v. Sktmeay (1880), 2 F. A F. 309). If he does not redeem the goods ^ 
cannot recover their value in this form of aotion {Moore v. Pyrha (180^, 11 East, 
52; and see p. 476, post, and compare Bodgere v. Maw (1846), 16 M. A W. 444). 

’jfl) Qrij^nlm/t v. Baatres (1865), 5 E. A B. 746, Ex. Oh.; and it makes no 
dioerenoe that the tenant aM> may incidentally reap a benefit In England 
T. Maraden (18M), L. B. 1 0. P. 628, the plaintifE had a bill of ssJe on 
defendonf s goods, but after seiaing them he allowed them for his own oon- 
venienoe to remsia with the defend^t, and sulNKwaiently paid defendant’s rent 
to prevent sudh goods from being distrained. He wae held not eatifled to 
recover; but the decision wae doubted in Bdmvndt v. WaUingfari (1865), 14 
Q. B. D. 811, 0. A. As to the right of contribution where one of two persons 
who hold sepaxats under-leases derived from one original leaee has paid the 
whole rent ramer threat of distress by the .original lessor, eae p. 478, pda*- 

t Edrnmde v. WgUifigfitrd, wpra. 

Jenm V. Bimmom (1881), 45 J. P. 666. 

But he must give the dwendant an opportnnity of disputing the omeunt 
> Ben {Bevan v. ITciisn (1828), 8 0. A P. 620; and bi|» JMnam v. Boyal Mail 
Steam Paeket Co. (1867), 17 L. T. 445, case iniggMted by WlLUts, J., at p. 450). 

( p) Jleatttnder v. Van* (1836), 1 M. A W. 511. 

[Si See oases cited in following notes, and analogous miw 6 imctiK*>l£gttey bad 
ana received,” p. 473, ptat. 
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OONnHACT. 


Bbot. 2. 

Money paid. 

Anfl for tiK 
of defendant. 


Negligence 
etc. of 
plalntilT. 


Neither theioeorring of a liability (r) nor the Iobb of goods (e) can be 
treated as money paid. 

956. Further, for this form of action to lie, it is essential that 
the payment should have been strictly for the use of the defendant. 
Thus, where a plaintiff had bought stolen cows in open market and 
paid for their keep, and on conviction of the thief the cows had 
revested (t) in the defendant, it was held that the plaintiff could 
not recover the prico of their keep as money paid to the defendant's 
use, because from the time when the plaintiff purchased them until 
conviction of the thief they wcro the plaintiff's own property (a). 

957. Where a person makes a payment in discharge of a liability 
incurred in consequence of his own negligence or breach of duty (h), 
or in respect of a transaction which he knows to be unlawful (c), or 
a gaming or wagering contract (d), no contract to indemnify him 
will be implied. But the illegality of a transaction in respect of 
which a payment is made will not disentitle the person making the 
payment to indemnity where the transaction is not illegal in itself, 
but only by reason of circamBtances"which are unknown to him (e). 


(r) 'I'htiB, where one of the inaken of a joint and soTeral promiesory note 

f ave a bond to the holder when the noie was dno, but paid no money on the 
ond, it was held that ho could not recover contribution against other makers 
of the promissory note {Maxu’tllv.Jameton (1818), 2 B. &AId. 51); and see Taylor 
V. fligghia (1802), 3 blast, 169; but see also Barclay r. Oooeh (1797), 2 Esp. 571, 
where Lord Kenyoit liold tliat a pluintiff giving a promissory note for the defen¬ 
dant's debt, which the defeudanra creditor occepte in payment, may maintain an 
action against tho defondant for money paid to his use. See this lost and other 
cases disonseod in Fal^ v. Frawley (1890),_ 2G L. B. Ir. 78, at pp. 89, 90. 

(«) Whera a plainlitl's goods are distrained on the dofondanvs piemisos for 
rent due to Uio defendant’s landlord and purchased by a stranger, t^e plaintifl 
cannot maintain an action for money paid to tho use of the defendant, the 
money jiaid never having been the plaintLETs money {Moore v. PyrJee (1609), 11 
East, 52); and payment by an i^nt is treated as payment by the principal, 
however principal and agent may ultimately settle their mutiml accounts 
{Adame v. Dttnaey (1630), 6 Bing. 506). But where the plaintiff’s goods are 
seized by a stranger under a writ of yf. ja. tor a debt which (os between pLaintifl 
and defendant) the defendant should have paid, the plaintiff may recover their 
value from the defendant as " money paid,’’ because the levy of the sheriff has 
converted the plaintiff’s goods into money {Bodyert v. Mate (1846), 15 M. & W. 
444, distinguishing Moore v. Pyrht, aumra, on this ground). 

((} By virtue of the Larceny Act, 1861 (24 & 25 Viet. o. 66), a. 100. 

(a) Walker v. MattAen/a (1881),8 Q. B. D. 109; and see Royal MaU Si^cm Packd 
Co. T. Acra}Ha»(1848), 2 luoh. 569.; ThurueU v. A/mond<(1843), 1 Car. &Ejr.44. 
Bee analogous cases under “ Money had and received,” p. 473, poat. 

(b) Pitmer r. Bailey (1807), 8 Bast, 171; Toplia y. Orane (1839), 5 Bing. (w. o.) 
636; Bimpaon v. Stmn (1S12), 3 Camp. 291; Skyring v. Greenwood (1826), 4 
B. A 0. 281 ; Frixione v. Taglia/erro (1856), 10 Mira. F. C. 0. 175; Daviaon v. 
Femandea (1889), 6 T. L. B. 73; Lewia y. aamud (1846), 8 Q. B. ^5; Capp v. 
Tmhatn (1805), 6 East, 392. 

(e) Skadcell v. Soaier (1836), 2 Bing. (rt. a) 634; Sco^ y. Brown, Doering, 
Meirai Jb Co,, [1892) 2 Q. B. 724, C. A.; Joa^ha y. Pebrer (1825), 3 B. ft 0. 639 

i porohase of shares m illegal company); Alikina y. Jupa (1877), 2 C. F. D. 375 
premiums pud on illegid insurance); Be Parker (1882), 21 Oh. D. 408,0. A. 
illegal payments at elewon); Ea parte MaiJwr (1797), 3 Yes. 373 (purchase of 
oontrabwd goo^ ; De Segnia y. Annietead (1633), 10 Bing. 107; Atkinaon y. 
Dehby (1862), 7 Bl. ft IL 934, Ex. Ch. And see p. 407, onte. 

(<n Gaming Act, 1892 (65 Viot. o. 9). See title Gaiusto akd WAOEanro. 
fe) Betts V. Gibbina (1834), 2 Ad. ft El. 57; Adamaon v. JarvU (1827), 4 Bing. 
66 ; Swrrowa v. Bhodta, (IBM] 1 ^ B. 816. 
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SsoT. 8.— Contribution. 

958. Where one of several persons jointly or jointlv and severally 
liable under a contract is called upon to perform the oontraot in 
full, or to discharge more than his own proper share, he has, as a 
general rule, a ri^ht to call upon the persons jointly or jointly and 
severally liable with himself to contribute to the liability which he 
has incurred, and the payment which he has made will be treated 
as a payment to the use of all the co<debtors (/). 

The action for contribution is, therefore, merely an application of 
the implied contract of indemnity which arises where one person is 
compelled to pay the debt of another (g). 

If one of several persons who were originally jointly liable has 
died and has agreed that his executors are to stand in his place 
as regards the contract, his executors will be likewise bound to 
contribute, the liability not being limited to the survivors of the 
joint contractors (h); and in the case of a joint and several liability, 
the executors arc liable to contribute apart from any such express 
agreement (/0< 

959. In estimating the amount of contribution to which a plaintiff 
is entitled the rule at law was that regard must be had to the 
number of persons originally liable, and not to the number.actaally 
liable and solvent at the time of payment (t); but the rule in equity 
was that regard must be had to the number remaining liable and 
solvent at the Linio of the payment (j), and the equity rule now pre¬ 
vails (/c). The defendant is not liable in this form of action to any 
contribution until the amount actually due from him has been ascer¬ 
tained {1), nor, as a general rule, can the plaintiff require other persons 
to contribute to the costs which he has been compelled to pay in the 
proceedings which established his liability (m); but where one of 
several co-defendants pays the whole of the plaintiff’s costs which 

(/) Ilfiltnes V. WiUiamam (1817), 6 M. & S. 158; Bnrndl v. Minot (1820), 
i Mooi'e (c. r.) 340; Kdger v. Knapp 6 Scott (y. n.), 707; 8pottin»oode$ 

Cate (1855), 6 De G. M. & G. 346 ; Maraack v. Webber (I860), 6 H. & N. 1 (where 
two ^reous jointly enipluyod an arbitrator and one ]wd tne whole of his fees, 
he was entitled to rccoror one half from the other); Boulter r. Beplmt (1850), 
9 0. B. 493 (joint liability lor rent); Dima v. Arden. (1836), 6 Nev. & M. (k. b.) 
494 (for repair of a bridge); Loim v. Dixo7i (ISStn, 16 Q. B. D. 455 (joint 
adventareie); Wolmtrahauaen v. Gallfck, [1893] 2 Ch. 514 ; Be Snowdon, JEx 
parte Snowaon (1881), 17 Ch. D. 44, G. A. 

(g) It does not depend on any express agreement between the parties, and in 
that sense there may be no priri^ between them {Kdmunda v. Wallingford 
(1885), 14 Q. B. D. 811,0. A., per Lnmi,XT, L.J. atp. 815). 

(A) Prior v. ITembrow (1841), 8 M. A W. 873. 

(i) Baturd v. Hawee (1853), 2 E. & B. 287. 

(y) Bitehman v. Stewart (1855), 3 Drew. 271; Lowe v. Dveon (1885), 16 Q. B. D. 
455; Bamakill v. A'duureb (1885;, 31 Oh. D. 100. 

(ifc) By virtue of the Judicature Act, 1873 (36 & 37 Yiot. o. 6^ s. 25, 

(1) Sharpe v. Cummings (1844), 2 Dow. & L. 604; Bate* v. Townleg (1848), 2 
Exon. 152. See also Wolmerehauaen v. Ouflirk, supra. 

(nt) See and compare Knight v. Uughee (1828), 3 C. & P. 467; OiRett v. Bippon 
(1829), Mont. & M. 406; Boach y, Thompson (1830), Mont. & M. 467; Btyth 
y. Smith (1843), 5 Man. & Q. 405; Tindafl v. Bell (1843), 11 M. & W. 228; and 
Pierce y. Williame (1854), 23 L. J. (EX.) 322. Where, however, the plaintiff has 
defended the previous action at the request of such other pereon^ortiiere have 
been special droumstanoes justU^g the defence, he my poesimy m able to 
obtain contribution towards the costs he hae heen^CtSnpellra to pay, see The 
Miflwttll, [1905] F. 165, pfrCoEEy8-HAiiDT.Ti.J., ntp. 176,and title (Iuarahtei. 
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were ordered to be paid bv the defendants, be ean obtain eontribniioii 
in respect thereof from the other co-defendanta in the aetion (a). ' 

960. The right of contribution exists between co>suretfes(o), even' 
though one surety may be unaware of the existence of toother (j>). 
The form of the agreement whereby they have agreed to become 
sureties is immaterial, the real nature of the agreement ^one being 
taken into consideration (g). The right of contribution also, as a 
general rule, exists as between oo'insurers of the same property, 
although they contracted independently of one another (r). 

961. Where partners are under a joint liability in respect of a 
particular transaction arising out of and connected with the partner- 
sliip, and one of them is compelled to pay more than his share of 
such joint liability, the court will not enforce his right of contri¬ 
bution in respect thereof against his co-partners, because on taking 
a general partnership account it might be found that he was liable 
to repay the amount so recovered («). This rule has, however, no 
application where two or more persons engage in a particular trans¬ 
action which is diatiinct and separate fcom their partnership business 
in such case the right of contribution will be enforced (t). 

962. An action for contribution lies where an owner and occupier 
of a portion of property has been compelled to pay tithes in respect 
of the whole (ii). 

963. A common liability being the essence of the right of con¬ 
tribution, no such right exists in favour of one tenant in common 
of a house who has spent money on proper and reasonable repairs 
against his co-tenant (a;}, or of a churchwarden who has paid for the 
repair of a church against parishioners who have attended at a 
vestry to sign the order for repairs but without intending to become 
individually responsible (j^). So, where a plaintiff and defendant 


(«>) Ntwry Salt Workt Co. ▼. Macdonntll, [1903] 2 1. B. 454. 

(o) Whiting V. Burke (ISll), 6 Ch. App. 342; Arcedeekne t. Homrd (Zortf) 
(1875), 45 L. J. (CE.) 622, H. L.; Lora Eldoe suggested in Craythome v. 
SwiniyurM (1807), 14 Yes. 160, at p. 164, that a contract might be inferred 
between eo-suretios by reason of uieir implied knowledge of the equitable 
principle of contribution; see Camdl v. Bdwardt (1800), 2 Bm. ftP. 268; Turtner 
V. Davie (1796), 2 Esp. 478; Browne y. Lee (1828), 6 B. A C. 689; Veering t. 
WineihdeeaJXS^), 2 Bos. & P. 270; Kttmp ▼. JPiflcim (184^, 12 H. A W.421: 
Vaviee ▼. Hvimphriee (1841), 6 M. A W. 108; and see title QtrAAAK'i'JDii. 

(p) Macdonald v. Jnitjleld (1883), 8 App. Gas. 733, P. 0. Oompam BeDenton’e 
Ketaie, Ltcmue Ineuranee CcrnoraUdn anaOuarantee Fund, Ltd. y. Denton, [19Q4] 
2 Ch. 178, 0. A.; and see titLl GirsAAimBB. 

(f) Thus, the drawer of a bill who is oompelled to pay the whole may ctaiiu 
contribution against "the indorser whero the real nature of the agreement 
between them is that both shall be sureties for the aeoeptor (Bmnalde y. Wheeler 
(ISaiUO 0. B. (N. B.) 561 ; Macdonald v. Whitjm (1883), 8 App. Oas. 733, P. a), 
(r) This is a p^dple of the law of insurance. SMtiualiromuiroBfardeti^ 
(•) Bedgwieh y. 2)an«^ (1887), 2IL A N. 310; and ■ee5<tdd2«r y. .ATtison (1838)i 
5 B. A Ad. 936; Wileak y. Cutting (1834), 10 Bing. 436; French t. Btyring 
(1857), 2 0. B. (N. 8.) 357. 

(0 Sedgwide v. DanieU, supra; and see title PiJSTnxBSHir. 
u) Chnetiey. Barker (lAM), 53 K J. (o. B.) 587, 0. A. 

(os) Leighy. Diekuen (1VS4), 15 Q. B. !>.' 60, U. A. It is suggested, howeyeF, that 
ythaie a duty to repair rdrts on the tenants in oommon, asin the case where the 
piaapeity owned them has become e nuiasnoe, the right dl contributlo& may 
exist (sM lame case, psS'liiamunr, L.J., at p. 68), 

(y) Lemehater y. Fviweir 9^24^ 3' It^.wl; and see Sfrctt y. Powdl (1820), 
8 Bing. 478. • - 
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hold mparate under-leases deriv^ from one or^ual lease, tad the ssos< B 
plaintin has paid rent to the superior landlord unwr threat of distress Contriim' 
upon the premises of both, he is not entitled to sue the defendant tton., 
for his proportion of the rent so paid as money paid to his uBa(s)> 

064. No right of contribution exists between joint tortfeasors (o), TvrUMon. 
nor oan a person who has been called on to pay a sum of money 
by reason of his own negligence require contoibution in respect 
of such sum (&). * 

Sbot. 4 .—Monty had and received. 

966. Where one person has received the money of another under Uonej haJ 
such circumstances that he is regarded in law as having received it received, 
to the use of that other, the law implies a promise on his part to 
make payment to the person entitle thereto, and in default the 
rightful owner may maintain an action for money had and received 
to his use (c). 

966. A contract insuring property is a contract of indemnity only, Subrogation, 
and it is a principle of the law of insurance that an insurer who 
pays as for a total loss is entitled to be subrogated to aU the rights 
of the assured in respect of the property. If, therefore, ^ter 
receiving full indemnity, the assured recovers from any third 
person any sum, by way of damages or otherwise, in respect of the 
property, the insurer is entitled to recover such sum as money 


(x) ffunier v. ITwa (1843), 1 C. B. 300; Jo?ifi$on v. Wild (1890), 44 Oh. D. 
146, In the fomer case the reason given was that the money was not shown 
to he paid for the defendant's use; in the latter case that there was no common 
liability upon both parties to pay. The real reason for the rule appears to be 
the practical mconveuienoe of allowing a right of action which in soine oases 
might extend to an unknown number of persons and cause a multiplicity of 
suits (see judgments in each case). 

(a) Therefore, if A. recovers in tort against B. and C., and levies the whole of 
the damage against B., B. cannot recover anything from 0. (Merrytueather v. 
Nixan (1799), 8 Term Bep. 186; 1 Smith, L. U., 11th ed., 398; see also Adamaou 
r. Jarvit (1828), 4 Bing. 72; Moxam v. Grant, [1900] 1 Q. B. 88, and compare 
Beth V. OihUnt (1833), 2 Ad. & £1.37, and l>fxon v. Fawmi (1800), 30 L. J. (a B.) 
137). The principle underlying tiiia decision is that no presumed coutraotto 
suMciibe to the commission of a wrong will be enforced (per Lord Haibbuxt 
in Patpiur v. Wiek and Fidteneytoum Steam Shipping Qt., [1894] A. 0. 318, at 
p. 383). This role is confined to oases where toe person seeking redress was 
awaxv that he was committing on unlawful act {Peareon v. Skdton (1836), 1 
M!. A W. 304; see deo Woolm v. Bath (1826), 2 C. A P. 417; Farebrothir v. 
Analey (1806), 1 Ctonp. 343; triban r. .^tfner (1810), 2 Camp. 432, Lord 
EiOBBBoBOUOu). As to contribution between co-trustoos in resimt of liability 
for a breach of wust, see ChUlingviorth v. Ohamhera, [1806] 1 Ok, 683, G. A.; 
JSobinam r. SarJdn, [1896] 2 Oh. 415; and title TBUers ano Trustbes ; and as 
to eo;^bntion between co-direoten in respect of misiepresentattons in pro- 
nMotueee, gee Oampaniee (Ooneolidation) Aot^ 1908 (8 Edw. 7, c, 69), s. 84 (4), 
end title Oouvaetibs, YoL Y. See also titles Aoebcy, Y<d. L, p. 143; UastBB 


jUmSsAvAEt. 


(S) M'llreath v. Ifargetaon (1785), 4 Doug. fX. B.) 278. In toakoasB A. 
being jidntly liable.to pay a sum of money, A. negli^tly ^ald tiairt 


raeoialfonnof 

JOT) IWAVIOATtOir. . , . 

(c) Bee Se Bodega Oo., Ltd., ri904l 1 Oh. t 

Tnveetmmt Co.,JM., [1807] 1 Oh. SOO; a&dfeetalifrkftidto.L.O., llth ed.. 
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received to his UBe(d). But this rule does not apply to a suin 
received by the assured by way of compensation for loss in excess 
of the amount paid by the insurer («). 

967. Without privity of contract the fact that the defendant 
is wrongfulhr in possession of money held for the benefit of 
the plaintiff(/), or even in possession of the plaintiff's own 
money (< 7 ), does not enable this form of action to be maintained. 
Thus, the action cannot be maintained by a client against the 
London agent of his country solicitor (h), by any creditor against a 
defendant who has received money as servant or agent of the 
debtor (t), by a cestui que trust against his trustee (^)i by one tenant 
in common against his co-tenant who has received more than his 
share of profits (f), nor, generally speaking, by a principal against 
a sub-agent (m). Sufficient privity exists between the trustee of a 
bankrai>t and a creditor of the bankrupt who has wrongfully 
obtained payment (n), between an execution creditor and sheriff 
who has retained more than the sum to which he is entitled ( 0 ), or 
who has wrongfully paid over tlio proceeds of an execution without 
notice of an act of bankruptcy upon an indemnity (j)), or between a 
person whose goods have been wrongfully seized as those of an 


Exchaiu/t 
WaUoH V. 


(d) Burrell v. TibhUlt (1880), Q Q. 11. D. OCO, C. A. ; Caslellain v. Preston 
(1883), 11 Q. B.D. 380, 0. A.; Du/ourrJy. ISiehop {ISSG), 18 Q. B. D. 373; 
Well of England Fire Insurance Co. v. Isaacs, [1897] 1 Q. B. 226, C. A.; White v. 
Dohinsoa (1844), 14 Sim. 273. Aud eeo title Iksuhancs. 

(e) Bumand ▼. Rodoranuchi (1882), 7 App. (’as. .333. 

(/) Jones V. Carter (1843), 8 Q. B. 134, at p. 138; Colonial Bunk v. 

BajJc of Yarmouth, A'om Scotia (1883), 11 App. Cus. 84, 90. P. 0.; 

Russell (1864), 6 B. & 8. 908, Bx. Hi. 

(g) Blurk t. Siddawag (1846), 13 L. J. (q. u.) 339. 

(A) 6’o53 V. (1843), 6 Cl. B. 930; liohhins v. Fennell (1847), 11 Q. B. 
248; Crag v. Kirbg (1834), 2 Dowl. 001. But iu such case tiio court, in the 
exorcise of its juiwiction over its own officers, will soo that justioe is done 
between the parties (A'«purfe Edwards (1881), 8 (1. B. D. 262, (J, A. ; JIamey v. 
Vatsan (1847^ 11 Jur. 1088). 

(t) Stephens v. Badcoek (18<32), 3 B. & Ad. 334; Baron v. Husband (1833), 4 
B, & Ad. 611 ; and Howell v. Batt (1833), 2 No v. & M. (k. b.) 381 (expressly on the 
ground of want of privity). This rule does nob apply where the i^eut is liablo 
to bo treated as a principal {Parker v. Bristol and Exeter Hail. Vo. (1831), 6 
Exch. 702). Eor the liability of a banker who has converted his customer’s 
chemic, see title Bakkebs and BA2<rKiNO. Yol. I., p CG7. 

(A) Edioards v. Lowndes (1832), 1 E. & B. 81, 80, Unless the trustee 
adiiiits holding money to be paid over {Roper v. Holland (1835), 3 Ad. & El. 99; 
Jiatilett V. Dimmd (1843), 14 M. & W. 49; Pardos v. Price (1M7), 16 M. & W., 
431, atp. 459; Reman v. .Wayward (1835), 2 Ad. & El. 666); and see p. 490, post. 

(f) Thomas v. Thomas (1830), 3 ]]^cb. 28. 

(m) New Zealand and Australian Land Co. r. Watson (1881), 7 Q. B. D. 374, 
O.'A.; Sehmaling V. Tomlinson (1813), 6 Taunt. 147 ; Lodewood v. Ahdy (1843), 
14 Sim. 437 ;* St^hens y. Badcoat (1832), 3 B. & Ad. 334; Montagu v. Forwood, 
[1893] 2 Q. B. 330, <1. A. ; Pinto v. ib’antos (1814), 1 Marsh. 132; Maw v. 
Pearson (1860), 28 Bear. 196. And see title AoENcy, Yol. I., p. 171. Oompam 
Ds Bussche v. AU (1878), 8 Oh. D. 286, 0. A. 

(n) FolleU t. Hoppe (1847), 3 0. B. 226. 

(o) Longdill r. Jones U816), 1 Stork. 343 ; Bale v. Birch (1813), 3 Camp. 346 ; 
Svmvi V. Mcrland (181^, 1 Brad. & Bing, 370; Bower v. i/eff, [18931 2 Q. B. 
337, (J. A. Privity exists between an execution creditor and an under-sherifl 
{fllioueeitersltim Banking Co. v. Edwards (1887), 19 Q. B. D. 373). 

ip) Young v. Marshal (1831), 6 Bing. 43. 
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execution debtor and the eheriff and even between an exeoution 
creditor and an under-sheriff (r). 

Direct payment from the plaintiff to the defendant («), or the 
delivery and acceptance of a bill of exchange (t), or an admission by 
the defendant that he holds money to be paid over to the plaintiff (u), 
also constitute sufSoient privity of contract for the purpose of 
maintaining this form of action. 

968. If A. gives money to B. which B. by mistake hands over to 
C., there is no privity to enable A. to sue G. in this form of action (v); 
but where A. hands money to B. for the express purpose that B. shall 
pay it to C., and B. enters into an engagement with C. so to pay 
him, then privity of contract is established, and the action lies 
against B., as having constituted himself C.’s agent (w). If B., 
however, repudiates the agency, the privity of contract is wanting, 
and the action will not lie (x); it is necessary that he should have 
undertaken to hold the money for the plaintiff (a). 

969. Analogous rules govern the assignment of a debt. The 
assignment does not create any privity of contract {h), but where the 
defendant is indebted to a third person who is himself indebted to 
the plaintiff, and all three parties agree that the defendant shall 
become the plaintiff’s debtor, then privity of contract is created 
between them, and, provided that certain necessary conditions are 
complied with, this toiin of action is maintainable to enforce pay¬ 
ment of the defendant’s debt to the plaintiff (c). 


(?) Outjhloii V. Sejijnriya (IS.'iO), 1 B. & Ad. S-ll. 

m GUiueeaterahire Banking Co. v. AVwardA M 887), 10 Q. B. U. 57 j. 

(<) Colonial Bank v. Excltangt Bank of Yarmouth, Nova Scotia (1885), 11 
App. Gas. 84, 00, P. 0. 

m Uooprr T. Traffry 1 Exch. 17. 

(u) V. Holland (1835), 3 Ad. & EL 09, and other cases cited in note (ft), 
p, 474, ante. 

(e) Even though A. gave B. the money for a specific purpose (Rogers v. Kelh/ 
(1809), 2 Camp. 123). 

(w) See fMly v. Hays (1836), 0 Ad. & £1. 548; Hodgson r. Anderson (1826), .8 
B. & 0. 842: Crowfoot v. Ourney (1832), 0 Bing. 372; Rohertson v. FaunUeroji 
(1823), 8 Moore (a. P.), 10; Hamiltonv. SjMiswoode (1849), 4 Exoh. 200; Nohte 
-V. National Discount Co. (1860), 5 H. & N. 225 ; Stevens y. HiU (1805), 5 Esn. 
247; Langston v. Convey (1815), 4 Gamp. 176; lie Btrnales v. Fuller (1810), 
14 East, 590, n., as explained in Yates v. BeS (1820), S B. & Aid. 643; Baron v. 
Husland (1833), 4 B. A Ad. 611. And the action lies though there may be no 
debt due from A. to 0. {WaBeer v. Jiostron (1842), 9 M. & W. 411; Oriffln v. 
Weutherby (1868), L. B. 3 Q. B. 753). 

(x) WQlkms V. livereU (1811), 14 East, 582; Yates v. Belt, supra; Gibson v. 
Mifiet(1824), 9 Moore (c. P.), 31; Wharton r. Walker (1825), 6 Dow. A By. 
(k. B.) 288; Moore v. Bmhat (1857), 27 L. J.(^)3; HiU v. Boyds (1869), 
L. B. 8 Eg. 290; Johnson v. Rtmrts (1875), 10 Oh. App. 505. 

(a) Barww v. Browne (1846), 16 M. & W. 126; Mounil v. Bait (1833), 2 
Nev. <Ss M. (v. B.) 381; MorreU v. Wootten (IK2), 16 Beav. 197 ; Malcolm v. Scott 
(1850), 5 Exoh. 601 ; Bdl v. London and North Western Bail, Co. (1852), 15 Beav. 
548 ; Brivd v. Hampshire (1830), 1 M. & W. 365 ; Seott r. Parefter(1617), 3 Mer., 
652; Wedla&e v. Hurley (1830), 1 Cr. A J. 83 ; Stewcrt v. Fry (1817), 1 Moore . 
(a pOi 74 ; Baron v. Husband (1833). 4 B. A Ad. 611. 

(5) Jones v. Carter (1845), 8 Q. B. 134. Debts and other choses in action axe 
now, however, assigDable; seep. 494,post, 

(e) See p. 505, post. 
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970. It is alwa^B neoeesary that the money claimed as havioft 
been had and received to the plaintiff’s nee should be a defined ana 
ascertained sum (d), and money or its equivalent muit have been 
actually received by the defendant (e), or at least the defendant 
must be estopped from denying its receipt (/). Thus, no claim for 
money bad and received can as a general rule be maintained where 
the defendant has in fact received goods and not money (g); but 
the action lies where there is a presumption that goods received 
by the defendant have been converted into money (h), and things 
which can readily be turned into money have often been treated as 
equivalent to money for this purpose (t). 

Moreover, the money must be either the plaintiff’s money (&) 
or money in which he is directly interested (Q, and the money or 



(d) Tlmvty v, ArehhcM (1825), S B. Sc, C. 626 Oarldt v. Vealt (I84S), 6 Q. B. 
408. Ill tho latter case the {ilointiff, an execution creditor of one partner, vho 
hod Hoized under ayf. fa., claimed against the assi^ee in bankruptcy, 'who bad 
sold tbe goods seized by the diorifi, on bebaV of the creditors of ube partnership 
firm. The plaintifi's maim was hdd not ascertained, beuauee the amount avail¬ 
able to satis^ it was only the surplus alter inyment of ^totnership debts and 
depended on a settlement of ai^tounts. Bo it was held in liorUl v. Hammond 
(1827), 6 B. ft 0.149, that the action does not lie for a demand arising out of a 
partowship fcransaotiou, tho proper remedy between partners being an account; 
see also lidvtiar^ v. BaUt (1M4), 6 Soott (a, B.), 406. 

Corporation (1878), 3 App. Oos. 326, P. C., per 
328. 

(g) Even though each goods hare been seized by the plaintiff as distress and 
returned to the defendant on a promise to pay rent due to the plaintiff. In 
such case the goods lemam ^ tbe defendant’s goods, and are not money 
had and reoeived to the plaintiff’s use (Leery v. Ooodeon (1792), 4 Term Bep. 
687). 

(n) Loiiyrhamp v. Kenny (1779), 1 Doug. (k. h.) 137. Where goods wero 
expressly utrustod to plaintiff for sale, and, dofsiidont wrongfully obtainiiig 
possession of them, plaintifl was compelied to pay their value to the owner, for 
whic^ he sued defendant (Hunter r. Welsh (1816), 1 Stark. 22^. 

ft) E.g,, country bank notes (Pidcard v. Banhes (1810), 13 20); romees 

(Enreni^ger v. Anderson (1848), 3 Exch. 148, out see M*Laehlan v. Emne 
(1627'), 1 Y. ft J. 380); a set off or such similar adjustment of aooeunts as will 
put the parties in the same position as if money had passed (Btandieh v. Bote 
(1849), 3 Exoh. 527; Wilsm v. Coupland (1821), 5 B. ft Aid. 228; SpraU r. 
Jfobhouee (1827), 4 Bing. 173; and see Longehamp v. Kenny, Sinara ; hut see also 
Zee r, Merrett (1840), 8 Q. B. 820), a treated os payruent (Banlay v. Oooeh 
^1797), 2 Esp. 571), hut not a hill not yet due (A(Mm r. Owen (1836), 4 Ad. ft 

(^) Not nseessarily his identical coins (t’oUett v. Hoppe (1847), 5 0. B. 226, at 
p. 240; AUaneon v. Mkineon (1813), 1 M. & fi. 583). It wijl w treated as ths 
plaintiJO's money for the purpose of this action if the plaintifl parted with it in 
the lonA fide belief that n'lras his own and under a m istah e of fact (Btandith 
V. Bose (1849),'3 Exbh. 5^). ^ 

(Q An agent paying his pimoipal’s money under a mistake ot Bust m» main¬ 
tain this aotion ui ord^ tolree himself from liability (Colonial Bank v. fimhange 
Bank of TorntoufA, Nooa Beotia (188^, 11 Aw. Cas. M, P. OA ; similarly a bnuu 
bond in respect of his wife's goods (FM v. WhitUiher (1871), L. B. 7 Q. B. 120). 
L Whore a tenant by his landkM’s dueetimi p^ Sent to a tiiird person, it was hedd 
• that, since the tenanthadeMid his own vamkf and not the laxmlotd'B, this aotion 
would not lie at the suit of tho landlord sgeiasi the third person (Lender r. Lmder 
(i«n,eLRaL. 20; ihm was also want'of privity). Mcm^in the ouirt^y 
of the law is not ths plaintiff’s mon^ (Fcto v. jEliMfwooi'(1851), 6 Exch. 806, 
806). See analogous cases, p. 470, Ofitf. 
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its eattivAlent mnfit be clearly proved to have eome into the 
defenoanVa hands (m). 

071. The action for money bad and received is not maintainable 
where the parties cannot be restored to their ori^al position (n), nor 
where the real tjoestion at issue is the title to mnd(o), nor where a 
special remedy is provided (p). 

973. There are also cases in which on equitable nounds the 
action cannot be maintained. Thus, it has been said that where 
money has been paid which was due in honour and conscience the 
amount so paid cannot be recovered back, although payment could 
not have been legally enforced by the defendant (q). The com¬ 
monest examples are payments the claim to which could have been 
resisted on the grounds of infancy or the Statute of Limitations, 
and payments in respect of gaming and wagering contracts. 

973. A person who voluntarily (r) pays a sum of money on another 
person’s demand cannot claim a return thereof from the person to 


(m) Srotl V. Miller (1837), 3 Hiug. (w. a) 811. 

(n) Blackburn t. Smith (1848), 2 Exdh. 783; Hunt t. Bilk {18Qi\ 449 ; 

Anglo-Egi/ptim Navigation. Co. t. Renni* (187C), L. B. 10 0. P, 2/1, at p. 284 ; 
freoman r. (1869), L. E. 4 Exoh. 189; but seo Blandith v. ijoaf (1849), 3 

Ezch. 627. Snob a case ariaos, for example, ’where the plaintiff haa had poeseasion 
of the dafeudaut’a goods daring a oertain period and it is impossible to ascertain 
of what profits tlw defendant has been depriTed (Peed ▼. Bhmdford (1828), 

2 Y. & J. 276; and see Glgrhe v. Diekaon (1868), £. B. & E. 148). 

(o) Xtndon y. Hooper (1776), 1 Cowp. 414 ; but this rale does net utplj where 
only past rents are in question {Mwgpenny y. Bri^w (1832), 2 Boss. Sc M. 
117; and see Newtoma r. Oraham (18^, 10 B. & 0. 284). 

(p) Atkinaon y. Woodhall (1862), 1 E. ft 0.170; and see note (r), in/ra. 

(q) Munt y. Stoket (1792), 4 Term Bep. 661; BUu v. Dirkaaon (1786), 1 Term 
Bep. 286 ; Farmer y. Arw^l (1772), S Wm. Bl. 824. Prohaluy to.day such 
payments would bo classed under the head of yoluntiry payments (see in/ra) \ 
for TOvpents under illegal contracts, see p. 487, poat. 

(^ !lhe meaning of yoluntaiy is the same asiu sect. 2, " M'oney paid,*Ui. 467, 
aide, and many casee are common to both sections up<m this p^t. The line 
dividing yoluntarv and compulsory payments is often » narrow one; thus, on 
exoesaiye paymentto a water compaujr on demand without threat was held to be 
yoluntioy {Blater v. Burnley Corporation (1886), 69 Tj. T. 636 ; in this case the 
county ooun judge (whoee decision was revenied) had held that the company’s 

E ower to out off the water supply amounted to compulsion} ; and payment m^a 
y B tenant after distress to recover his goods baslieen^held voluntary, on the 
ground that, even if his goods were 'wroi^Sfully distrained, the tenant had his 
remedy <xt replete, or penmps excessive dwtress {Sheate y. Pwft (1840), 11 Ad, 
ft El. 983, 991; but see Oraham y. Tate (1813), 1 At. ft S. 609, expiainedanddis- 
tingniahedin Taka y. Baaiwooi (1861), 6 Exoh. 606, the lost case being followed 
in Mvanar. Wright (1867), 2 H. ft N. 627), and Was not bound to pay the whole 
amount ((jFtenB y. Thetma (1866), II Exeb. 870, Ex. (Th.; Lemon v. Hooper 
(1776), 1 Oowp. 414; Knibha y. Hail (1794), 1 E^. 84; y^ BhUlipa (1866), 

2 Jar. (k. 8.) 1169, Ex. Ch.). If thelandkidflsiUs the goods, tbuthiaking replevin 
imposiuble, it would appear from the judgment in (%nn v. Thbmaa, aaprat that 
the acthmliesi but see Yates y. Eoatwooi, mpra, and Swm» y.WrigM, atmra, 
when it Was held timttifaisjaotionwoald not lie agmnst a landlord who had omitted ' 
to leave the sw^us alter sale in the hands of the sberifl tutder itat. § Will, ft ' 
ICar.o. 6, bedaase another remedy was still available. The aetioir Bee if .there 
is tender before impounding {taring v. Warlmrkn (1888), ««' ft Ji. 607, 

when it wee said tHynn y. TAenuts, auprei, was antW'be attended! Or«n y. 
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whom payment was made as money had and received to his 
nse, for, since he might have resisted the demand, the payment 
must be taken to have been voluntary (a); but, if the payment 
is made under duress or some other form of compulsion other than 
legal compulsion, it is not deemed to be a voluntary payment, 
and the amount may be recovered back in this form of action. 

A payment is not considered voluntary when made under threat 
of a penal action (b), or of an execution (c), even though no execu¬ 
tion could lawfully issue (d), nor when illegally demanded and 
paid under colour of an Act of Parliament (e) or of an ofSce (/), or 
under aii arbitrator's award which is ultra viret (g)^ nor when one 
party is in a position to dictate terms to the other (k ); nor is a 
payment considered voluntary merely because the person making it 
has not waited to be sued (i) or has been allowed time for pay¬ 
ment (fc). There may be “ practical ” as well as '* actual legal ” 
compulsion (1). 


Wrongfal 
iletenllon of 
goods. 


974. As a general rule payments made to recover goods wrong¬ 
fully detained (other than goods distrained for rent) are not 
deemed to be voluntary, and may be recovered. This rule applies 
to payments niade under protest to a railway company (m), or 


Dud-ett (1883), 11 Q. D. D. 275; Browne v Powell (182^, 4 230, the last 

three bemg cases of distrese damage feasant; and boo Fell v. l^tiilaker (1871), 
1i. B. 7Q. B. 120). 

(a) Brown v. M*Kinally (l?0d), 1 £sp. 279; Denhj v. Miwre (1817), 1B. & Aid. 
123; Andrew y. Bridt/man, [1908] 1 K. B. 696, 0. A. Protest, if followed by 
acquiescence, will not provent payment from being voluntfuy (Spra;/g v. ITam- 
mond (1820), 2 Brod. & Bing. 59; QuUiver v. Cmine (1845), 1 0. B. 788) ; but see 
Andrew r. Bridgman^ en-pra, whore the question as to the effect of protest was 
raised but not decided. Faymout of au illegal demand has been said not to he 
subject of action for money had and received unless paid under an immediate 
and urrant necessity, or as otherwise expressed, unless to redeem one’s pereon 
or goods (see Dawson v. Bemnant (1806), 6 Esp. 24; Fulham y. Down (1798), 
ibid., 26, n.). 

1 5) Unwin r. Leader (1840), 1 Man. ft G. 747; Taylor y. Lendey (1807), 9 East, 49. 
«) HiUs V. Sireet (1828), 5 Bing. 37. 

d) QarraB v. Hooper (1831), 1 Dowl. 28 nor is payment to the sheriff in 
such case payment “ under a legal process ’’ .see p. 488, post) so as not to be 
recoverable {Valpy v. Manley (1846), 1 0. B. 594; Snowden v. Davis (1808), 1 
Taunt. 359). 

(«) Laois V. Hammond (1818), 2 B. ft Aid. 206; Steeds v. Williams (1853), 
8 Exch. 625; Hooper v. Eaxter Corporation (1887), 56 L. J. (Q. B.), 437. 

(/) Traherne v. Qardner (1856), 5 E. ft B. 913; Hills v. Street 
Biug. 37; Morgan v. Paimer (1824), 4 Dow. ft By. (K. B.) 283; Dew v. Pareons 
(181^, 2 B. ft Aid. 582 (though the money is paid under a misUike of law) ; and 
860 Waderhouss v. Seen (1825), 4 B. ft 0. 200. 

(o) Be Coombs (1850), 4 Ezra. 839; Femley v. Branson (1851), 20 L. J. (q. b.) 
178^; Barnes v, Braithioalte (1857), 21L &N. 569. 

(A) And studx parents may sometimes be recovered even though paid under 
an illegal contract (p. 487, post). 

t JicAen v. Mamin (1838) 1 Dr. ft Wal. 621, 636. 

Carter v. Carter (1829), 6 Bing. 406. 

JVortA V. Watthamstow Urban DistrM Couneil (1898), 62 J. P. 836; bat 
see, however, EUis v. Brgmdey Bund District Couna'l (1899), 61 L. T. 224. 

(m) Pariwr y. Bristol and Eater Bail. Co. (1851), 6 Exch. 702; and see Orad 
Wsskm Bail. Co, v. Sutton (1669), L. B. 4 H. L. 226; Baacendale y. Oreal 
Western Bail. Co. (1864), 16 0. B. (n. s.) 137, £z. Ch.; Parker v. Qrecct Western 
Bail. Co. (1644), 7 Scow (n. b.), 835; Ltmdm and North Weetem RaO. Co. y. 
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carrier (n), or pawnbroker (o) wrongfully detaining goods, or a 
solicitor or other person wrongfully detaining deeds (p), or to a 
person daiming to charge for the keep of a chattel on which he 
only has a lien ( 9 ). But where goods are seized or detained under 
a bond fide claim, and not for the purpose of exacting money, and 
the plaintiff recovers them by a payment not made under protest, 
but" under an agreement made for good consideration in compromise 
of the claim, he cannot recover back the amount so paid (r). 

975. The action for money had and received lies at the suit of a 
principal against his agent, for money of the principal in the 
agent's hands, or for any profit made by the agent in the course of 
his agency beyond his proper remuneration («). The action also 
lies at the suit of the principal against any person who has agreed 
to pay a bribe to an agent (t); but the action does not lie at the 
suit of a third person against an agent who has accounted to his 
own principal for money received by him for the principal’s use 
from such third person before notice not to part with it (»), unless 
it was obtained by duress or by means of some other wrong on the 
part of the agent (u); and whore an agent, being hunself a debtor, 
receives money on behalf of his principal which his creditor, with 
the knowledge that it is the principal’s money, obtains and retains 
against the agent’s debt to himself the principal may recover the 


Evershed (1878), 3 App. Oas. 1029; Edwarda v. Oreat Weatern Rail. Co. (1861), 
11 0. B. 688; Piddin^onv. SotUh Eaatem Rail. Co, (1868), 5 0. B. (n. b.) Ill; 
liaa-erulale v. Eaatem Countiea Rail. Co. (1858), 4 G. B. (n. b.) 63; Finnia v. 
Olaagow and South-Weatem Rail. Co. (1866), 2 Alacq. 177, H. L. 

(n) AahmoU v. Waiuwright (1842), 2 Q. B. 837. 

(o) Atlleya. Reynolds (1731), 2 SIxa. 916. 

(p) JVottr. Vizard (1833), 6 B. & Ad. 808; Wdkefield y. Neuobon (1844), 6 Q. B. 
276; Fraser v. Pendlwury (1861), 31 L. J. (o. r.) 1; Close y. Phippa (1844), 7 
Man. & G. 686; Oates y. Iludson (1851), 6 Ezoh. 346; Smith y. Sleap (i844), 12 
M. & W. 686. 

(</) Sumea y. British Empire Shijming Co, (1800), 8 H. L. Caa. 338; see also 
Atlee V. Backhouse (1838), 3 M. & W. 633, per Lonl Abinosb, G.B., at p. 645; 
Shaw V. Woodatde (1827), 7 B. & G. 78. 

(r) Atlvey. Backhouse (1838), 3 M. & ‘IV. 633 ; Calliahery. Biachoffaheim^lSIO), 
L. B. 6 Q. B. 449; boo also Re Blythe, Exparte Banner (1881), 17 Oh. D. 480,0. A. 

As to the recoTory of money paid under a mistake of fact or law, see title 
Mistake. 

(«) For various illostratiouB and exceptions, see title Aoenoy, Yul., I., pp. 223 
et eeg. The agency and the receipt of the money must be clearly proved 
(Claranee v. Marehall (1834), 2 Gr. & M. 495; Wdle y. Rose (1817), 7 Taunt. 403). 

(t) Grant v. Gold EapioraEon and Devdopment Syndicate, [1900] 1 Q. B. 233, 
0. A.; Hovenden ds Sona v. MiUhoff (1000), 83 L. T. 41, 0. A. 

(m) Taylor v. Metropolitun Rati. Co,, [1906] 2 K B. 55; Ifottand v. Ruaaeil 
(1863), 4 B. & S. 14; Owen <9 Co. y. Crank, [1895] 1 Q. B. 265,0. A.; Shand 
V. Grant (1863), 15 0. B. (k.b.) 324. Formony other instonoos see title AaENOr, 
YuL I., pp. 223 et acq., and lor cases illustratuig the differeiM in this respect 
between on agent receiving money by mistake and aocountiiw therefor and a 
person receiving money by mistake for his own beiu^t, see Jueintoad, Bona db 
Co. V. Dunlop Rukber Co. (1907), 97 L. T. 263,11. L., and Obnttnewlal Oaoutehoue 
and Outta Percha Ch. v. Kleinwort, So'ia di Co. (190^^90 L. T. 474, 0. A. , 

(a) Stede v. IVtUiama (1853), 8 Exch. 625; Re Chapman, Eat parte Edwarda 
(1884), 13 Q. B. D. 747, 0. A.; Bharlofid y. Mimn (1846), 6 Hare, 469; 
Smith y. Sleap (1844), 12 M. ft W. 683 ; Oloae v. Phippa (1844), 7 Mjan. ft G. 586; 
Wdk^fidd T. Bawhm (1844), 6 Q. B. 276; Oaka T. Hudaon (1881), 8 Ezoh. 346. 
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money from the creditor of the agent as mon^^ had and receivid to 
his (the principal’s) use {b), 

976. A stakeholder who has received money tor the eipress 
purpose of holding it until it has been ascertained who is entitled 
thereto is liable in this form of action if he wrongfully parts witii the 
money (c), and this principle applies to the ease of an auctioneer 
holding a deposit (d ); but the stakeholder is not bound to ^ay 
until it has been decided who is entitled to the money and the decision 
has been communicated to him (s). ^ Similarly, a person to whom 
money has been intrusted for a specific purpose is liable if he fails 
to apply the money as directed or to account for it (/). 


Depmit at 977. A solicitor who receives a deposit on behalf of a vendor at 
auction. ^ Sale by auction is primd facw an agent of the vendor only, and 
not a stakeholder (y); consequently there is no privity of contract 
between him and the purchaser, and an action against him at the suit 
of the purchaser for money had and received will not lie, even if 
the sale goes off owing to the vendor’s default (k). An auctioneer, 
however, who receives a deposit under such circumstances is none 
the less a stakeholder because he may happen to^be also a 
solicitor (i), and it is competent in any case for the parties to agree 
that the solicitor shall hold the deposit in the capacity of a 
stakeholder (ft). 


(t) LiU V. MarUndale (1856), IS 0. B. 314. 

(c) Cowling V. BecuAwa (18^), 7 Moore (c. v.), 438; Sadler t. Smi/th (1669), 
L. B. 8 a B. 40. Ex. Oh. 

(d) Buruan r. Cafe (1837), 2 M. ft W. 244; Qrati v. Guitrridm (1828), 1 
Man. ft By. (k. b.) 614; Fwiado t. Lundey (18^), 61?. L. B. 168; BaHngkm r. 
liaagmri (1830), 1 B. ft Ad. 877; Bitrrough v. Skinner (1770), 8 Burr. 2639 ; 
and Sdmrde r. Hodding (1814), 3 Taunt. 818; but otherwise when the 
deposit is paid to an agent ‘for the vendor {Ellie v. Ooulto7i, [1893] 1 Q. B. 380, 
0. A.). 

{$) WUkiHaon v. Qod^roy (1839), 9 Ad, ft El. 836: Lee ▼. Munn (1817), 1 
Moore (o. P.), 481; Qahy v. Driver (1828), 2 Y. ft J. 849; Broom, v. OveHmry 
(1866), i 1 Exoh. 718. For the position of a stakeholder in a gaming teansaotion, 
see title Gahwo and Waobbinq. 


(/) Paary y. Ilobais (1838), 3 Ad. ft El. 118; Be Sfraekatit E» pniie Cooke 
1876), 4 Oh. D. 123, C. A.; Hancock v. Smith (1880), 41 Gh. D. 466i 
}. A.; Be Wr^ord, (JarmUkaei y. Bodkin (1897), 13 T. L. B. 183 ; SeM y. Svarman 
1743), WillOB, 400; Oilee y. Berkine (180^, 9 B^st, 12; Thompeon v, Cilrt 
1823), 3 Dow. ft By. (X.B.) 733; Bie parte SoUert (1311), 18 Yes. 829: SaporU 


(1823), 3 Dow. ft By. (x, B.) 733; Bp pedie Sol 
Bowton (1810), 17 Yes. 426; Sarnie Bond (1840), 1 Mont D. ft De Gfl 10; 
Ea parte FroggaU (1643), 3 Mont P. ft De G. 322; out the aotion wiU not lie 
to recover a snm paid on trust for a specifio purpose, unleee the trust is closed 
and A balance rexnaiiua in the trustee’s hands (Goss v. Boherte (1817), Holt (N. B.), 
600). 

(a) Edged v. Dag (1868),.L. B. 1 0. P. 80; Bam/ord v. ShuUkworth (1840), 
11 Ad. ft EL 926 ; Silie y. Ooulion, [189311 Q. B. 830, 0. A.; Hurley r'Baker 
(1846), 16 M. ft W. 26. 

(A) Banford y. ShutBeworth, lupra; SSU y. Oaidton, sopra. Thesotton, how- 
*ever, lies against the yeo^, even before the vendor has received payment ever 
*froni his agent {Norfdk (Xhifte) v. Worthy (1808), 1 Oamp. 387). 

(s) Bdwarde v. Bodding (ISljO, 8 Taunt 818. 

E49eUv.i)Bjr,fifpni,i>erE^Tnra,J.»atp. 38; see TFtky*n« r.Zord (1841), 
4 Bmt. 30. 


(1311), 18 Yes. 829; 

pmie Bond (1840), 1 Mont D. ft De ^ 10; 
P. ft De G. 322; out the aotion wiU not lie 
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078* Where money haa been paid for a oon$iderafci<m wfaioh has Bm*. a. 
wholly failed, the person who mMe the payment may reoom the XeiMpliAd 
money back as money had and receive! to his use. This nde is cm 
not intended to relieve pereonB from the results of bad bargains or wceive! 
to mitigate the nde of ** caveat emptor'* (2); thus, a plaintiff who Fattnnof 
has purchased a thing which without his knowledge has ceased to «oiuid«ratioti 
exist at the time of sale is entitled to repayment of the price paid 
1^ biiw (m), but it the thing purchased existed for a moment after 
the purchase there would be no total failure of consideration, and 
the price would not be recoverable (m); so, if a plaintiff who has 
purchased an estate is unable to obtmn a legal conveyance, he 
may recover any purchase-money paid (n), but if he has merely 
purchased an estate with an imperfect title ha has obtained 
some valuable consideration, and, whatever other remedy may 
be open to him, he cannot recover any sum paid in this mrm of 
action (o). 


(0 Bree ▼. Ildlhech (L7S1), 2 Doug. (K. D.) 694; Olart v. lamh (1S79), L. B. 
10 0. P. 334, and coses in next i^ree notes; Qriffln v. ChddeU (1879), 91. B. 
0. L. 488. 

(m) Strickland v. Turiur (1892), 7 Ezoh. 208 (a pureihaBe of an annuity whioh 

had ceased at the time of purohase); hut a poliw of teinsnianoe made after the 
risk has determined ie good and the premium paid thereunder cannot ^ recovered 
back {Bradford v. Symondmn (1881), 7 Q. B. D. 490, 0. A.; and eee i^uws v. 
Purser (1896), 6 K & B. 930); DrgUe v. FhomhaU Sewage Go. 21876), 
1 a B. D. 679, 0. A. ■ 

(n) Johneon r. Jekneon (1802), 3 Bos. ft P, 162; Grippe v. Beads (1796), 8 
Tern Bop. 606; see also Brae ▼. Jleiheth (1781), 2 Doug. (k. b.) 634; Simmons r. 
Hesdtins (1898), 6 C. B. (k. 8 .) 954; Neiosam v. Graham (1829), 10 B. ft C. 
234. 

(o) Johnson ▼. Johnson, supra; Glare v. LanA (1875), L. B. 10 0. F. 334 ; see 
also £ftra^ v. Russell (1839), 1 £. & E. 888 (aflSrmed in Ex. Gh.); and Segbie y. 
FhosphaU Sewage Co. (1876), 1Q. B. D. 679, 0. A.; and Thomasy. Brown (1876), 
1 Q. B. D. 714 ; Ashworth v. Moanseg (1893), 9 Exch. 179; Beavan y. ACVonneit 
(1864), 9 Exch. 309. Other instances at failure of consideration ariee where t^ 
plainnfl pays for shares or goods which he never obtains {Wilkinson y, Lloyd 
(1849), 7 Q. B. 27; Hudson y. Robinson (1816), 4 M. ft 8. 479; Kempson y. 
Haunts (1826), 2 G. ft P. 366. Sse Dutch y. Warren (1720), 1 8t^ 406, 
and notes thereto; Fleming y. Loe, [lOOlj 2 Ch. 604), orpurchases a thii» which 
is substantially different from what it purports to be {Oum^ y, Womer^^ 
(1894), 4 E. ft B. 183; Gomperto v. Bar^ (1693). 2 E. ft fi. 849; roung v. 
Cole (1837), 8 Bing, (ir. o.) 724; and see Lamert v. Heath (1846), 19 M. ft W. 
486). But it muss he substantially a difltaent thing, not merely lacking soma 
muuity so as to give rise to an action for breaoa of waixai^ (Oumm v. 
Womerelm, supra). Breach of warranty is not failure of oonaidmnon {Street 
y. Blau (ISSlt, 2 B. ft Ad. 496, 462 ; Gomperts y. Denton (1832), 1 Gr. ft M. 
207; dale of Goods Act, 1893 (56 ft 97 Ykl o. 71), a. 93; ana see title Sslb ov 


GtooDS). Nor is there a total failure of consideration where the seller impliedly 
warranted that he was the owner of the goods, wheroaa they ware stolen and 
subaequently daimad tty the true owner (A'tcAAoIs v. Bannister (1664), 17 0. B. 
(w. 8.) 708: but see Chapman v. Slpdler (186^,14 Q. B. 621, and oaaaa aa to 
porohase of a had title, note (n), supra). But there ie a total lailora of 
cooaideration where a jjaintiff^aye money for or ttidkir a lease whidh the . 
defendant is unable to grant {TMghi y, OoUs (1849), 8 0. B. 190; Newsoms 
V. Graham (1829), 10 B. ft 0. 284); or on amlicy avoided hy^lhe plaintiff's 
owttinnooent murmeoantation (Anderson v. Snomftm (1898), SExoh. 425; and* 
see BAtUMf v. Flayer (1866), li. B. 2 0. P. 46M; ^ fcrtiori where thera has ' 
never been any oonaidanition {Btermson y. Snow (1761), 8 Bntr, 1297). But the 
premium ia not reooverahle where the polioy ie avddad W>tihe phhttiff’e 
fraudulent miarepreaentation (AndEsrson v. Thornton, enprd). A payment on an 
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979. A deposit which has been paid in pursnance of a contract* 
which has never been completed, or has been rescinded, is as a 
general rule recoverable (p) unless it has been forfeited by the 
plaintiff’s default (q). But where the deposit has been paid, not 
to an auctioneer or j^son in the position of a stakeholder, but to 
the agent of the vendor direct, it is not recoverable from the agent 
personally, but only from the vendor (r). 


inBuranco when Uio insured recovers his loss from other sources is a payment for 
a conuderation which totally fails, because a contract of insurance is only a con¬ 
tract of indemnity {Dorrdl v. (1880), 6 Q. B. D. 660,0. A.; and see title 

lirsujiANCB}; BO, a payment for a void annuity {Weddel r. Lynam (1796), 1 £ro. 
309; Scurjiad v. Gmoland (1806), 6 East, 241); or if any of the securities for the 
annuity are sot aside (Scurfield t. Oowland, Mupra ; Huggins y. Coates (1843), 6 
Q. B. 432; see Bieharda v. Barton (1795), 1 Esp. 268); unless the annuity is ren¬ 
dered void by the act or default of the purchaser {Weddd v. Lynam, eugtra; 
Waters v. Mana^l (1810), 3 Taunt. 66). fn any case six years’ payments there¬ 
under may be set off {Ilitke v. IlicTse (1802), 3 East, 16) ; and if all payments 
have been fully paid the purchase price is not recoverable (Tiavia r. Bryan (1827), 

6 B. A 0. 661^. A payment for conduct monoy on a subpoena to defray the 
expenses of a journey, where, the action being settled, no journey is ever made, 
is a payment the consideration for which has wholly failed {Marlin y. Andrews 

7 E. & B. 1): and so is a payment on the faith of a contract to be modo 
> payer’s agent, but which is never in fact entered into {Bostode v. Jardine 
(1863), 3 11. & 0. 700); so, a payment in pursuance of a conditional contract 
whero the condition is never fulnlled (Wnght v. iVew/on (1836), 2 Or. M. & U. 
124; Hooper y, Trrffry (1847), 1 Exch. 17 ; see Head v. Tatteracdl (1871), L. B. 

7 Exch. 7; but see Hardingham y. Allen (1648), 6 G. B. 793), or m pursuance 
of a contract which the plaintiff is un^le to carry out by reason of the 
defendant’s default (OiUa v. Jidwarda (1707), 7 Term Bep. 181; Ehrmmerger v. 
Anderson (1848), 3 Exch, 148 ; but compare Cooke v. Munstone (1805), 1 Boa. & 

P. (y. x.) 861), or by reason of defendant’s death causing total failure of 
oonsideiation {Knowles v. Bovill (1870), 22 L. T. 70); or of a contract which 
has been rescinded {Towers v. Barrett (1786), 1 Term Bop. 133; Hvdbrook v. 
Laum (1876), 1 Q. B. D. 284). But if the contract has boon broken the 
^aintifl can only recover damages for the breach {Danis v. Street (1823), 1 
0. & P. 18); nor does the action lie for money paid under a contract whicn is 
still open {Weston y. Downes (1778), 1 Doug. (k. b.) 23). For the case of money 
paid over in anticipation by an agent, but never actually received by hini, 
see Qingdl v. OUueoek (1631), 8 Bing. 86. 

(j») ChevUtey. Da Costa (1797), Peake, Add. Gas. 113; Wilde y. Fort (1812), 
4 Taunt. 334; Lhyd v. Crisps (1813), 6 Taunt. 260; WrighUm v. Newton (1836), 
2 Cr. M. & B. 124; Ooabell y, Archer (1836), 2 Ad. & EL 600, 608 ; Moeeer y. 
Wisker (1871), D. B. 0 (). P. 120; and see Maherley y, Bobina (1814), 6 Taunt. 
626; but the contract, if completed, must have been reecinded either by act of 
the puties or by operation of laW {Fitt y. Caaeanet (1842), 6 Bcott (k. k.), 902, 
907; Early v. Oarret (1829), 9 B ft. U. 928 ; Clare v. Lamb (1876), 44 L. J. (O. p.) 
177). See title Sai>e.op llsmx " Advance” freight is not in the nature of a 
deposit, but becomes the projmrty of the shipowner immediately it is paid, and 
cannot be recovered back though the goods are lost on the voyage {Ds Silvale 
V. KendaU (1816), 4 M.-& 8. 37; Saunders v. Drsis (1832), 3 B. ft Ad. 446; 
Allison y. Bristol Marine Jnsuranes Co. (1876), 1 App. Gas. 2U9 ; Byrne v. Schiller 
(1871), L. B. 6 Exch. 319, Ex. Ch.; and see Civil Service Oo-epenlive Society v. 
OeneralSteam Navigation Co., [1903] 2 E. B. 766, 0. A.). 

(e) 8<per v. Arnold (1889), 14 App. Gas. 429; Thomas y. Brown (1876), 1 

Q. B. D. 714, and oases thme cited. If, however, there is an express agreement 
' as to the deposit, these roles, so faf os they are moonristent with such agm- 

ment, have no applioatibn {Essex v. Daniw, Daniett y. Essex (1876), li. B. 10 
O. P. 638; Lea v. WhiUiker (1872), L. B. 8 G. P. 70; and see Hinton y. Siparkes 
(1868). L. B. a 0. P. 161). 

(*•) mu T. OesdUm, [1893] 1 Q. B. 360, a A. 
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9S0. Similarly, if a parent is made under a judgment which 
has become void («), or m respect of a worthless (t) or forged 
instrument (a), the amount paid is recoverable in this form of 
action, provided notice of claim is given before the position of the 
person to whom payment has been made has become altered to his 
detriment (&). 

If a plaintiff has advanced money towards a scheme which 
has proved abortive he may recover it back in this form of action (c), 
and cannot be compelled to deduct from his claim expenses incurred 
without his authority (d). 

981. Where, however, a sum of money is paid for an entire con* 
sideraiion, and only a partial failure of the consideration ensues, no 
proportionate part of the amount paid can be recovered as money 
had and received to the payer’s use (e). This principle applies 
where a premium is paid for the purpose^ of learnii^ a trade 
or profession and either the person paying or receiving the 
premium dies before the period of tuition is completed (/). 


(a) /’’arroior.JlIm/fa (1852), 18 Q. but so long as the judgment remains 

in force no action lies to rocoror money levied under it by reason that such 
judgment vras obtained fraudulently or otherwise (see p. 488, poai). 

(t) Timmina v. (Jibbim (1852), 18 Q. B. 722. The person obtaining change in 
good faith for a ebequo which proves worthless must boar tho lossM 0., ibid, 
at p. 726). 

(a) Jones Y. Rtida (1814), 5 Taunt. 488; Bruce y. Bruce (1814V 6 Taunt 495, 
note distinguishing Price v. Neal (1762), 3 Burr. 1354; WiUdnaon v. Johneon 
(1824), S B. & 0. 428. See Bills of Exchange Act. 1882 (45 & 46 Viet. o. 61), 
s. 58 (3); Smith v. Mercer (1816), 6 Taunt. 76; Camidge v. AUenby (1827), 6 
B. & 0. 373; Miller v. Baee (1768), 1 Burr. 452; 2 Smith, It. 0., ilth 
463; but the plaintiff cannot recover where the fraud was perpetrated by his 
own agent (Foater v. Oreen (1862), 7 II. & N. 881). 

(b) Codta V. Maaterman (1829), 9 B. & 0. 0U2 (explaining WtUdnaony, Johnson 
(1824), 3 B. ft 0. 428, and other coses). Here delay in giving notice of the 
Torge^ prevented the plaintiff from recovering, the holder of a bill being 
entitled to know on the day it becomes due whether it will bo honoured. Thu 
cose was followed in London and Biver Plate Bank y. Bank of Liverpool, [1896] 1 
Q. B. 7; and see Pollard y. Bank of Mhigtand (1871), L. B. 6 Q. B. 623; Turner 
y. Stones (1843), 1 Dow. ft L. 122; but this principle does not apply to a Bank 
of’England note (Leeds Bank y. Wa^er (1883), 11 ^ B. D. 64, 80). 

(c) NockeUs v. Crosby (1825), 3 B. ft 0. 814; Moorev. Chtrwood (1849), 4 Exoh. 
681, Ex. Ch.; Walstdb v. SpoUistooode (184^, 16 M. ft W. 501; and see MotoaU y. 
Londesborough (Lord) (1654), 4 E. ft B. 1, Ex. Ch.; Johnson y. OoaUdt (1857), 3 
0. B. (K. s.) 56.4, Kx, Oh.; Ward y. Londesborough (Lord) f1862), 12 0. B. 252; 
Aahpitel y. Nercom5e(l850),5 Exch. 147; Kempaonr. Saunaera (1826),4 Bing. 6. 

(d) NocMla y. Oroaby, supra ; but it is otherwiM where the money has been 
^pLed in accordance with his directions (Phillipe y. London 8ch^ Board, 
Coeherton y. Same, [1898] 2 Q. B. 447 0. A.; and see Lhyd y. SandUande 
(1818), Qow, 13). 

(e) Learoyd y. Brook, [1891] 1 Q. B. 431,434, 436 ; CWton y. Dorrdl (1869), 17 
W. B. 672. See judgments m Whineup y. Hvgha (1871), L. B. 6 0. P. 78 ; 
ATt^o-NgypOan Jiavigntion Co. y. Bennie (1876), L. B. 10 0. P. 27^ 284 ; 
BrOt y. Chweer (1880), 5 G.P. D. 376 ; (Xvil aerviee Co-operative Soddty y. (deneral 
Steam Navigation Co., [1903] 2 E. B. 756,0. A. ; Nicholaon y. Bichette (1860), 6 Jut. 
(w. a.) 422; Tyrie y. Ftetehir (1777), 2 Gowp. 666; unless, of course, by express 
agreement (see Ifurat y. Orbeu (1838), 6 Ad. ft El. 107 ; Derby y. ffamlmr (1867), 
L. B. 2 0. F. 947). Compare lVr4;hton r. Newton (1835), 2 Gr. M. ft B. 124; 
Devavas y. ConoUy (1849), 8 0. B. 640. 

(/) y. Hughee, supra; Ferns y. Cktrr (1885), 28 Ch. D. 409. Those 

coses appear to overrule not only the cases there mt^, but auoh oases as 
Chappell y. Ptdea (18.77), 2 M. ft W. 667, where it wu held that port {atemUa 
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082. Where the defendant has converted goods vhieh wwe 
obtained or detained from the plaintiff vrron^ollj, ai^ has tnrn^ 
them into money, the plaintiff is entitled to waive the defendant^ 
tort and sue for the proceeds of the goods as money had and received 
to his use (ft), but having once elected to waive the tort he will be 
precluded from afterwards relying upon it (i), while if he elects to 
affirm a fraudulent transaction ho cannot afterwards daim a 
return of money paid thereunder, even upon a subsequmit discovery 
of a further incident in the same fraud (Jc). But suing as for money 
had and received only operates as a waiver of the right to recover 
damages for the wrongful conversion, and does not put the defen¬ 
dant m the same position with regard to claims made 1^ him in 
respect of the goods as if the conversion had been a lawful act (2). 

An action for money had and received also lies at the suit ol a 
trustee in bankruptcy against a creditor who has received money, 
or goods which he has converted into money, from the bankrupt 
by way of a fraudulent preference (m); or at the suit of an owner 
of minerals which have been wrongfully rtused and sold to recover 


the whole) of money paid to parinh oflioera to oxoiierato the ploiatifll from cer¬ 
tain chor^ in retspoct of a bastard child was, or would bo, recoverable, ^e 
court, howovor, in exercise of its suminary jurisdictiou over its own officers, 
may order a solicitor to return a portion of me nremium paid in respect of an 
ortioled clerk, on the premature termination of tno arfciclos {/iai parts PranJeerd 
(1819), 81). ft Aid. 257; Jle Harper, Ex parte Bayleii (1829), 9 B. ft 0. 691; He 
Thompton (1848), 1 Exch. 864), Compare Bankruptcy Act, 1888 (46 ft 47 Yict. 
c, 62), s« 41, 

' tlnoludiDg a bill or cheque; butseeAo^AscAtldT. Ghmey (1829), 9 B. ftO.888. 
J Artie and Anrie ▼. 8tuk^ (1677), 2 Mod. Bep. 260, at p. 262; Mareh 
teosting (1834), 1 Bing. (x. a.) 198, at p. 215, H. L.; Lamina r. Lorrdt (1705), 2 


Ld. Baym. 1216; Rodijera v. Mav> (1846), 15 M. ft W. 444, 448; Pomiu v. Seta 



Oughton V. S^pinga (1830), 1 B. & Ad. 241; Buchanan v. Findlay (1829), 9 
B. ft 0. 738; am see Lj/thgoa 7. Vernon (1660), 5 H. ft N. 180, where an agent 
wrougfolly sold his pnndpal's goods and received the prioe. As to the nght 
of a prinmpal to follow money and the proceeds of property wrongful^ dealt wiUi 
by his agent into the hands of third persons, see title AosNcrr, Yol. 1., p. 

(t) Smith V. Hodaon (1790), 4 Term. Bep. 211; 2 Smith, L. C., llfh e^, 146; 
Wtlaon V. Poulier (1730), 2 Str. 859 ; Smith v. Baker (1873), L. B. 8 a P. 350; 
Ij^hgoa V. Vtmon, aupta; Boev, Mutual Loan Fund, Ltd. (1887), 19 Q. B. D. 
347 : see Bretotr v. furrow (1827), 7 B. ft 0. 310; as to what amounts to sndi 
election, see Sieev. Seed, [1900] 1 Q. B. 54, 0. A., and coses therein cited; Volpy 
V. Bandera (1848), 5 a B. 886; Ahn^g v. AUan (1892), 67 L. T. 738. Yfhero 
an ^nt converts the goods of a ^third person, who elects to waito the tort and 
sue him for money had and received, the agent is only liable to the extent of 
the proceeds still remaining in his hands, and not for what he has paid over to the 
principal in good'fhitb (Be Ely, Ex parte The 2Vi(atss(1900), 48 W. B. 603,0. A.). 

(It) (Jampbdl v. Fleming (1834), 1 Ad. ft El. wham the phuntifl having 
bought diares in a company on the faith of a fraudulani statement afterward 
deau with them; Milea v. mu (1821), 8 Stark. 23, 26. And see, genersUy, title 
Tbovxb axu Cqxvebsiox. 

(l) Hunter v. Prineep (1808), 10 East, 878 (wrongfol sals of oarm hy diip- 
moster: hdd that the owner was entitled so recover the proceeas hum w 
shipowners without allowing for fre^htjiro rata Uinerie, the dUim to charge for 
sum freight being disohftigod by the oonvanion). 

(m) Marka r. Fddman (1870j, L. B. 4 Q. B. 481, Ex. (fii.; Smith v. Bcdier 

(1873). li. B. 8 0. P. 350; Hmui v. Hevffl (1810), L. B. 5 G. P. 478, Bx. Oh.; 
Buaia V. Bell (1842), 10IL ft W. 340. ... 
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the prooeedB(A). But where minerals have been wrocigfuUy 
worked under a bond fdo claim of right, and the owner waives the 
treepass and sues for money had and received, the defendant is 
entitled to an allowanoe for the cost incurred in winning the 
minerals (o). 

^3. A defendant who has wrongfully received the fees of an 
oi&ce pertaining to the plaintiff ^ been held liable to account for 
the fees as money had and received to the plaintiff's use (p), and 
where the holder of an ofiSoe allows another person to perform the 
duties of the office under an agreement to divide the fees, such 
agreement not being illegal, the person so performing the duties 
may sue in this form of action for his holf-slmre (;). 

984. A defendant is liable to this form of action who has 
obtained money from the plaintiff by fraud, whether it be by 
fraudulent misrepresentation (r) or fraudulent concealment of 
material facts (s), and interest may be recovered on the money 
so obtained (t). 

Where the plaintiff has himeelf been party to the fraud he may 
nevertheless recover if not in pari delicto with the defendant (a); 
but the right to sue for money had and received through a fraud is 
subject to the rule that recourse con only be had to this* form of 
action so long as the plaintiff and the defendant can be restored 
to their original positions—otherwise the remedy is an action for 
deceit (6). 




Powell V. Jteee (1837), 7 Ad. & El. 426. 


V. Vivian (1871), 6 Gh. App. 742; and Bee ffilton r. Woods (1867), 

L. K. 4 Eq. 432; Livi^stone r. Rawyarde Coal Co. (1880), o App. Cm. 28; and 
title Mikes, Mikeraia akt> Quariuks. 

fp) Howard v. Wood (1679), 2 Lev. 245; Kiny v. Alston (1848), 12 Q. B. 971; 
RooerU ▼. Anlton (1857), 2 H. & N. 432. But this Tom of action will not lie foi 
money given in connection with an office as a giatmty and not aa a regular foe 
(Router T. Dodsworik (1796), 6 Tern Bop. 681), and in an Ldsh care it naa been 
held that a defendant who has illemlly usur^ the plaintifl'e post and fulfilled 
hia duties and received hie salary, though liable to on action for damages, cannot 
be oompellod to hand over such salary as having been received to the plaintiff’s 
use (Zawlor v. Alton (1873), 81. B. 0. L. 160). 

(o) Rowlani v. HaU (1835), 1 Scott, 639. 

(r) Hdt V. Ely (1853), 1 B. A B. 795; Hogan v. Siwe (179n 2 Esp. 622; 
Andrews v. Hawl^ (1857), 26 L. J, (ex.) 323 ; Orodeford v. Winter (1807), 1 
Omp. 124 ; Kettlewell v. lief age Aesurance Co., Ltd,, [1908] 1 S. B. 645, afflnned 
H. L. (1800) 26 T. L. B. 396. Monw obtained by fraudulent sale can be thus 
reoovmod (Sariy v. Garret (1829), 9 A A 0. 928, w2). 

(•) RdUfig r. Riee (184n, Cw. AM. 26; Edmeads v. Newman (1823), 1 
B. A 0. 418; Martin r. Morgan (1819), 3 Moore (o. P.), 636 ; Kendal v. Wood 
(1871), li. B. 6 Each. 243, Bx. Oh. 

(«) /oAtuon V. B., [1904] A. 0. 817, at p. 822, P. 0.; and see, geuorally, title 
Mi8BapaEejanu.TioK and Fbatu}. 

(а) The eeeee illostreting thie role ore mostly oases of fraudulent preference of 

creditors (Atib'nsoft v. Deriby (1862), 7 H. A N. 934, Ex. Ou; Bmit\ t. (1817), 6 

M. A B. 160; Bmtth v. Bromlw(i760), 2 Doug. (E. B.) 6M, at o. 607, ana notre; 
He Leniberf* PoUey (1877); 7 Oh. D. 6w); see also Rradehma ▼. Sroishaw (1841). 9 
K. A W. m, and Qeire v. Mare (1863), 2 H. A 0. 339). Where, however, Ue 
defendant hae paid over money eo reottved to the plauitifl^B assigaae in bank- 
mptoy he cannot be hude to pay over to the bankropt, beoauoe njus tertii 
has intervened, and the money has Ibund its way to the rightful r woer- {Sieoers 
T. Boewdl (1841). 4 Boott (k. b.). 166}. 

(б) CZorAe v. Dickson (1^), B: & A E. 148. 
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986. A defendant who has led the plaintiff to believe that be 
holds money to his use in oiroumstanees where there is a dniy 
upon him to disclose the true facts may be estopped from disputing 
the plamtiff’s claim, or, if he has paid the money, be predad^ from 
recovering it back (c), 

986. In the case of money belonging to a principal being 
obtained from his agent by fraud, either the principal or the agent 
may sue for its recovery back as money had and received to his 
use (i), and where an agent has obtained money wrongfully and 
paid it over to his principal or applied it for his benefit, either the 
principal (e) or the agent (/) may be sued for its recovery back. 

987. Where money has been paid imder an illegal contract 
which has not been wholly or partially carried out, either party 
may withdraw from the contract and claim a return of th^ money 
paid by him thereunder (ff), provided that the other party can be 
restored to his original position (h) and that the party withdrawing 
has given the other party notice of his intention to withdraw (i). 

988. Money deposited in respect'-of a wager may be recovered 
from a stakeholder either before (fi) or after (1) the expiration of 
the time or happening of the event on which the decision of the 
wager depends, provided it is demanded from the stakeholder 
before it has been paid over to the winner. Even after payment 
over the amount may be recovered from the stakeholder, where 
he has paid it over after demand from the person depositing it 


M Bkyriw! v. Oreenwood (1825), 4 B. & 0. 281; Shaw v. ricton (1825), 4 
B. & 0. 715 ; S. v. Lorth of the Treaeury (1851), IG Ct. B. 357. For the uppli> 
culion of this principle to the ouso of an agent delivering accounts, sec p. 493, 
jmt. 

((Q ffolt T. Ehf (1853), 1E. & B. 795; Litt v. MaHindaU (1856), 18 0. B. 314. 
In tnis case the dnendont, having fraudulentljr obtained the plaintiff’s money 
out of the hands of his agent, claimed to rotuiii it against a debt due to him 
fmm the agent; and seer Stevenson v. Mortimer (1778), 2 Cowp. 805. As to an 
agent’s right to sue in the absence of fraud, see VoJoninl Sank v. Sexhanye Sank 
of Tammih, Nova Scotia (1885), 11 App. Gas. 84, P. G, 

(e) Seid v. S^hy <6 Cb., [1894] 2 Q. B. 40; Marsh v. Kealiny (1834), 1 Bing. 
(k. a) 198, U. L.; Saunuiyne v. MaeJwr, [1006] 1K. B. 103,0. A. ; Se Japanese 
Curtains and Sateni Fahric Co., Ex parte Shoolbim (1880), 28 W’. B. >339. 

(/) See p. 470, ante. 

(p^ The return of the money may he claimed on the ground ol failure of 
conmeration {Tapptndm v. BandaU (1801), 2 Bos. & P. 467, per Lord AnvAN- 
IJET, O.J.); and see Taylor v. Bowers (1876), 1 Q. B. D. 291, 0. A. ; Lowry v. 
Suurdieu (1780), 2 Doug. (X. n.) 468,471; Bone v. Eldeu (ISliU), 5 H. & N. 925. 
(A) Lowry v. Bourdieu (1780), 2 Doug. (k. b.) 468. 

(t) Palyari v (1817), 6 M. & S. 290; Busit v. Walsh (1812), 4 Taunt. 
200 . 


(k) Jubert^Y, Walsh (1810), 3 Taunt. 277 ; Vamm v. Hickman (1847), 5 C. B. 
271; Trimble v. ^tN(i879), 6 App. Gas. 342, P. Cf.; Martin y. Hewson (1855), 
10 Exch. 737. 

(l) CoUon T. Tkmiand (1793), 6 Term Bep. 405; IHggls v. Uiygs (1877), 2 
Ex. D. 422, 0. A.; Smith'Y. Biekmore (1612), 4 Taunt. 4i4; Bais v. Ckurtmight 

E , 7 Price, 540; BoUon v. Newman (1876), 1 0. P. D. 573, 0. A.; and see 
ion T. JfeorM (1821^, 6 Dow. & By. (X. B.) 26; Hastdaw y. (1828), 

8 B. & 0. 221; Hempdm v. Walsh (167^, 1 Q. B. D. 189. rule is not 
affected by the Gaming Act, 1892 (55 not. c. 0), s. 1 (O’Sullivan y. Thomas, 
[1895] 1Q. B. 608; Btirae v. Ashley <9 Smith, Ltd., [1900] 1 Q. B. 744, 0. A.; 
y. Roberts, [lOW] 2 Q. B. 497, (T A.). 
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and without hia oonsent (m). But a depositor who has assented to 
payment being made the stedceholder to the winner eannot 
recover (n). 

989» Where money has been paid in respect of an illegal 
contract which has been wholly or partly (o) carried out, &e 
^@ral rule is that the amount so paid cannot be recovered ba(^ (p), 
&e exception b^g that a payment so made by a party not in pwri 
deUcio with the omer is still recoverable though the contract has 
been carried out(^). Oppression or abuse of a confidential or 
fiduciary position is sufScient to prevent the parties from being 
in pm delicto {r). 

Where an illegal contract has been made by the plaintiff with 
a third person, under which money has been paid by the third 
person to the defendant for the use of the plaintiff, the defendant 
is bound to pa^ over the money so received to the plaintiff, and is not 
entitled as against him to set up the illegality of the contract under 
which it was received (s), unless the contract between the plaintiff 
and the defendant is unlawful* in itself (t). An agent who receives 
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(m) JJaatdow r. Jadcaon and Hampden y. WaUh, twpra; Hodtm y« TarriU 
(1833^, 1 Gr. ft M. 797. The mere bringing of an notion before payment 
over 18 not equivalent to a demand made upon the atokdiolder (OaUu y. Field 
(1846), 9 Q. B. 431). 

(n) Howaon v. Ilaneock (1800), 8 Term Bep. 675 ; and see title GAlimo Aim 
WAOEItlNe. 

(o) In KearUy y. TAomaon (1890), 24 Q. B. D. 742, 0. A., solicitors agreed for 
a sum of money not to appear at tho public examination of a banl^pt nor 
oppose the order for his discharge (such agreement being contrary to public 
policy). They neglected to appear at the public examination in part per¬ 
formance of their contract, after urhich it was hold that the amount of too 
payment to them could not be recoyored back. See also Harman v. deuehncr 
(1885), 15 Q. B. D. 561, 0. A., oyorruling Wihon t. StnupuU (1881), 7 Q. B. D. 
648; Ra Myera, Mxparta Myera, [1008] 1£. B. 941 (money paid in pursuance of 
a scheme for defrauding ciwitors). 

(p) In such cases the maxim Fatior eat emdUiopoaaideraia applies (Andrea y. 
Fldcher (176i0i 3 Tenn Bep. 266; Hcwaon y. Hancock (1800), 8 Term Bep. 575; 
Vandyck y. UeunU (1800), 1 East, 96; TAiatkwood y. Oraero/t (1813), 1 H. ft S. 
500; Morek y. Aid (1802), 3 Bos. ft P. 35; Lawn y. Bouraiau (1780), 2 Doug. 
(K. B.) 468, 471; LvFbock y. PaUa (1806), 7 East, 449; Hmmmond y. Deey 
(1794), 1 Em. 152 ; OoodaU Y. Lowndea (1844), 6 Q. B. 464 ; Stokea y. Ttoticken 
(1818), 8 luunt. 492). Lacauaaada y. White (1798), 7 Term Bep. 535, an 
apparent authori^ to the contrary, has been much doubted, and & prolably 
now not to be relied on. See also Jfunt y. Stokea (1792), 4 Term Bep. 561, and 
Horae y. Pearl Life Aeawrana Co., [1903] 2 SL B. 92. 

M Chappdl Y. Pfdee (1837), 2 1£. ft W. 867; and oases in next note, 

(r) For examples, see Aiaag» y. Spalding (1838), 4 Bing. (ir. a) 407, and 
cases there died; Smith y. (hfy (1817), 6 hC. & S. 160 ; Atkinaony. Dtnby (1862), 
7 H. ft N. 934, Ex. Gh.; Aoinry y. Bourdiau, atmra; Jonea Y. BarJdey (1781), 
2 Doug. (X. B.) 684: William r* Hedlay (1807), 8 Fk^t, 378. It has also been 
said tw, eyen if the parties are po res adfOo, money paid may be recovered 
where puUio policy requires it iWhitimgham y. Bwgoyna (1797), 3 Anst. 900, 
004, and see Morria y. MacOuUode (178!0» 9 Eden, 190, note thereto) 

(s) Tmaat y. EOiott (1797). 1 Boa. ft P. 3; WiUiam. v. Ttm (1854), 23 

L. it (OH.) 660 '; Farmer y. Raaadl (1798), 1 Boa. ft P. 296; 8ma y. Btadon 
(1879), 11 D. 170 (Sharp y. Tay/oT* (1846), 2 Ph. SOl.diecui^ and doubted); 
MO Hemfidd y. WHaon (1846), 16 K ft W. 185. ^ 

(A BaOh y. Hodgaon (1795), 6 Term Bep. 405; Knowka y. Hanghton (1805), 
11 Yea. 168; Batterahy v. AmytA (1818), 3 Fladd. 110; Sykee y. ,^don (1879), 
11 Ch. D. 170 
B.I..—vn. 
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money under a gaming or wagering contract made on the principal’a 
behalf is bound to pay it over to the principal, and the same rdle 
applies in the case of money received under an illegal cohtract((t), 
except where the contract between the principal and agent is itself 
illegal, BO that the court by permitting the principal to recover 
would be lending its aid to give effect to tiie illegality (b). It is, 
hotrever, a good defence to an action by a principal for money 
received by his agent under a voidable contract for the agent 
to show that the contract has been avoided and the money repaid 
to the other contracting party, even if the contract was avoided on 
the ground of the agent's fraud (c). 

It is necessary in all cases, to enable a plaintiff to maintain an 
action for money paid by mistake as money had and received by the 
defendant, that notice of the mistake must have been given to the 
defendant before action brought, and a demand made for payment 
of the money (d). 

990. Money paid under compulsion of legal process cannot be 
recovered back as having been received to the payer's uae(e). 
Thus, money paid in pursuance of a judgment is not recoverable, 
even if it was paid under a mistake of fact and the judgment was 
obtained fraudulently, unless and Until it has been sot aside (/). 
The tule applies to money paid by mistake under coiu])ulsion 
of a police court summons which is subsequently withdrawn (p), 
and to money paid under compulsion of an excessive distress 
for rent(b), or a wrongful distress damage feasant (i), and it 


(a) Bridget t . Savage (1885), 15 Q. B. D. 303, 0. A.; Zle Mattoa v, Ben- 
Jarnm (1804), 63 L. J. (Q. B.) 248; Sud sen Johnson v. Lamleg (1852), 12 0. B. 
408. A triuteo in bankrnptoy luis no higher right than the bankru 2 )t had at 
the time to which the truatae’s tillo relates buck {Re Mapleiaek, Kx parte 
(JaUUcott (1876), 4 Ch. 1). 150, 0. A.). See, however. Re Campbell, Ex parte 
11’b7(vrAanip<on Banking Co. fl884b 14 Q. B. D. 32. The traatoo may also in 
certain cases diaaffim the bankrupt’s contract; soe title Bankruptcy and Insol¬ 
vency, Vol. II., p. 124).' He is not, however, bound by an estopi^cl binding on 
Ae bankrupt {ffeilbut v. EfViU (1870), L. B. 5 G. P. 478, 481, Bx. Oh.). 

(5) Bee note (t), p. 487, ante. 

(c) Murray v. Mann (1848), 2 Exeb. 588. 

(d) Freeman v. Jeffries (1869), L. B. 4 Exch. 189, per Mabtin and Brabi- 
WELL, BB.; and see Wi^neon v. Qodefroy (1840), 9 Ad. & El. 536 i Kdly v. 
Bolari (1843), 9 M. & W. 54. 

(e) Marriat v. Hampton (1797), 7 Term Bep. 260; 2 Smith, L. 0., llthed., 
421. 


Medina y. fl^v (1840), 10 Q. B. 152; Buffer v. Alim (1866), L. E. 


15; MarruA v. Hampton, supra. 

{a) Moon v. Fviham Vestry, [1895T1Q. B. 399. And see Ward is Co, v. Wallis, 
[1900] 1 Q. B. 675, where a ]^ntifl by mietake gave the defendant credit fot 
a, pnjrmenc cm account which ^od not made, and the notion being settled, 
it traa heldihat the p&intiff could not recover the ainount bo credited. 

(A) ^eeats v. Beals (1640), 411 Ad. & £L 083, 991. The remedy is an aotiod for 
the excesaive diatreaa. 

(«') Lindon V. Hoop» (1776), 1 Cowp. 414; QvlHver v. Cosena (1845), 1 0. B. 
788. If, however, animinS distrained damage feasant are impounded on priVate 
pretniaea, a tender of sufficient amends is good and deprives the dii^se of its 
character of legal proqpss, and an excessive sum demanded and paid after the 
tender may be reoovraed back as money had and received (Orem r. Duckett 

K , 11 Q. B. D. 275; Browne v. rmiml (1827), 4 Bing. 230); otherwise if 
nder is made after impounding in x public pound (Sheriff v. Jamiss (1823). 
1 Bing. 341; Singleton v. Wiiliameoti (^2), 7 H. & N. 747). 
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is imioaterial in such cases that the money is paid under 
protest (k). 

Sbot. 6.— Account stated. 

991. Where parties mutually agree that a certain sum is due 
from one to the other an “ account stated ” is said to arise, and the 
law implies a promise on the part of the one from whom such sum 
has been agreed to be due to pay the same, on which the other 
party may sue without being put to proof of the correctness of the 
account (Q. 

The amount due must be spocihed and not left uncertain (m), 
but a promise to make out an account and pay the balance found 
due is evidence to support the claim (n), and an action on an 
account stated may be maintained on proof of an acknowledgment 
of one item of debtOO* admission of liability and of the 
amount due must, however, be absolute, and not qualified by any 
condition or reservation (&). 

A verbal admission of a debt due under a written agreement is 
sufficient to support a claim on an account stated (c), and such 
an admission may be inferred from conduct (d). All that is 
necessary is that the defendant should have sliown either by 
express words or by his conduct that he recognised a specified sum 
ns being due from himself to the plainiiff (d). The admission must 
bo made by the defendant himself or by his agent authorised 
to make the admission (e), and must be made to the plaintiff 
or bis agent authorised to receive the admission; an admission to a 
third person is not sufficient to create an account stated (/). 


(A) OnUiver r. Ovaen» (1845), 1 0. B. 788; and soo note (a), p. 478, ante. 

(l) li'rat/ V. MifesioTie (1830), 5 M. & W. 21, 24; Irnng v. Veitch (1837), 3 
M. & W. 90, 107; Foster v. Allamon (1788), 2 Term Boi), 479; (JreltoH v. Mm 
(1878), 7 Cli. D. 839. 

(m) J.ane v. Hill (1852), IS Q. B. 252; Hughes r. Thorpe (1839), 5 M. & W. 
656j 007 ; BemoMoni v. Anderson (1828), Mood, ft M. 183; Kirton t. IVaod 
(1833), 1 Mood, ft B. 253; Teal r. Auiy (1620), 2 Brod. & Bing. 99,101; Green 
V. Davies (1825), 4 B. ft 0. 235, 242; Baker v. Heard (1850), 5 Exch. 959. 

(n) Proviitiff y. Hammond (1819), 8 Taunt. 688. 

(a) Highmore y. J'rimroae (1810), 5 M. ft S. 65; Lane y. Hill (1652), 18 Q. B. 
252 : Knowles v. Mielud (1811), 13 Best, 249. 

(5) Evans y. Verity (1825), Ity. ft M. 239; Calvert y. Baker (1838), 4 M. ft W. 
417. 

(c) NewhaB y. HoU (1840), 6 M. ft W. 662: Singleton y. Barrett (1832), 2 
Or. ft J. 368: see Rigby y. JtFrys (1839), 7 Dowl. 661. 

(cQ Salman v. Watson (1819), 4 Moore (a P.), 73; Chisman y. Count (1841), 
2 Man. ft G. 307 (defendant, oa being ahown an account by a clerk of the 
phunti^, objected to one item ao4 made no remark as to the others : it was 
field tliat there evidence of an account statai of the items to woiidi no 
objeotion was made); Peacock y. Harris (1808), 10 East, 104 (sum remitted on 
account, with a promise to pay the remainaw); Porter v. (1834), 1 

Or. H. ft B. 387; Perry y, Slads (1845), 8 Q. B, 11^ (pa;nnen|i of a aum of 
money expressed to be for intei^ on a spedfied amount held eviaence pt an 
account stated for that amount). 

iei Hughes v. Thorpe (183^ 5 M. ft W. 656,667 ; GriMy v. Townsend (1888), 
36 W. B. 531, 0. A.^per iMvaa, L.J.; Miller y. Dougtas (1886), 56 L. J. 
(0H.j 91. 

[/) It waa formerly doubtful wlieAer admission to a third person was 
■ufficient (see Ashby y, Ashby (18?9)i S^Moo. ft F. 186,189; v. Chaaibt* 
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992. The admission mast be accepted by the party to whom it 
is made, or there is no account stated (y), bat a party relying 
on an account stated is at liberty to chedlenge particular items 
thereof charged against him, on grounds which would have entitled 
him to repayment if the items so charged had been paid by him, 
and to have the account reopened in respect of those items (lit); 
and, generally, although the admission has been accepted so as 
to constitute nn account stated, the account may nevertheless be 
reopened whore by mistake too little has been accepted (i) or 
too much admitted (j), particularly in cases of fraud and undue 
influence (k). 

An unaccepted offer to pay a sum of money being less than the 
amount claimed is not an account stated (1); and to support an 
account stated the admission must be of a certain sum due to the 
plaintiff as a subsisting debt (m). 

993. A trustee by admitting that he holds a balance which 
is due to the plaintiff renders himself liable to this form of 
action (n), and it is no defence that there has been no valuable 
consideration other than the existence of the trust for stating the 
account (o). 

994. The acknowledgment of a debt doe creates sufficient privity 
of contract for the purpose of maintaining the action, and it is not 


(1827), 3 C. & P. 65). But all later authorities are unanimous (Brec&on y. 
tSmii/t (1834), 1 Ad. & El. 488, j>er LnTLUOAnB, J., at p. 489; Tucker y. Barroto 
(1828), 7 B. & 0. 623, per LiTTLKUAiiB, J., at p. 626; Bates y. Towidey (1848), 2 
Exch. 162,156, 157; Tarhuck y. BUpham (1836), 2 H. &W. 2)._ An arbilxator’s 
award is not evidence of an account stated, as the arbitrator is not the agent 
of the parties (Bates v. Towuletjt eupra). 

(<f) Ter Lord Esueb, SC,B., in Ormay y. Townsend (1888), 36 W. B. 531,0. A. 
Bringing an action is sufficient acceptance (S. 0.; and Ohisman y. Count 
(1841), 2 Man. & G. 307). An order of court without any independent agree* 
ment would not be sufficient (Porter y. Cooper (1834), 1 Or. M. & E. 387, 
395). 

(k) Jiose y. Barory (1835), 2 Bing. (h. 0.) 146; Hunter y. BefeAer (1864), 2 
De G. J. & Sm. 194, O, A.; Mozeleuy. Cowls (1877), 47 L. J. (oa.) 271. 

(<) Tmy y. Attivoed (1806), 6 E. ft B. 691 (toe account was pleaded by 
way of defence); Siainton y. Carron Co. (1857), 24 Beay. 346; Daw v. Lloyd 
(1848), 12 Q. B. 631. 

(fi Thomas y. Havkes (1841), 6 M. ft W. 140; Daih y. Lloydt supra; Miller 
y. Douglas (1886), 56 L. J. (oel) 91; and see Vc^liano Drwwrs y. Bank 
England (Governor nnd Company) (1888), 22 Q. B. D. 103, at p. 127. 

(k) IFuUamson y. Barbour (1877), 9 Ch. D. 629; Watson y. Bodwdl (1870), 
11 Oh. D. 150, C. A.J Beaumont y. BouZt&ss(1802), t Yes. 699; Odeman y. 
MeBersh (I860), 2 Mao. ft' G. 309; Ward y. Bharp (1884), 63 L. J. (OH.) 313; 
Clarke y. 'Tijmng (1846), O^Beav. 284; Lewes r, Morgan (1817), 6 JlMce, 42; 
Hoardimdee (Jsarl[y. Phrtion (1808), 14 Yea. 604; fTbnes y. Moffett (1846), 3 
Jo. ft Itat. 636; Wedsham y. Btainton (1863), 12 W. B. 63. 

(D AMnson y. Woodhtdl (1862), 1 ^ ft 0.170; Waytnan y. HiBiard (1830), 
7 Bug. 101. 

(m) Tucker y. Barron (1828), 7 B. ft 0. 623. 

(n) Soper v. HollanaXlSdB), 3 Ad. ft EL 99; Ttpham y. Moricr^/l (1868), 8 

E. ft B. 972, 963 ; Moward y. ByotonAtB (1863), 23 L. J. (o. b.) 23 ; see also 
Bond y. Nurse (1847), 10 ^ B. 244. , 

(o) ^|wogrd y. SrownhBl, supra. also BrouHng y. Hammond (1819), 8 
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neoesaary that the defendant should have been liable upon the 
original contract giving rise to the debt (p). 

99d. An acknowledgment constituting an account stated may in 
certain cases be sued upon, although the original contract in respect 
of which the acknowlMgment is made is incapable of being sued 
upon. Thus, where certain items of the plaintiff’s claim are barred 
by the Statute of Limitations (q) and the defendant has a cross 
claim, and on going through the account a balance is struck in favour 
of the plaintiff, this final account amounts to an agreement to set 
off the statute-barred items against the items due to the defendant, 
and, a new consideration having arisen by virtue of the set-off and 
agreement as to the balance due, the plaintiff can sue upon the 
account stated, though he could not have recovered the whole original 
debt(r). 

So, again, where the plaintiff’s original claim is unenforceable 
by reason of the Statute of Frauds (s) he may nevertheless recover 
on an account stated upon- a subsequent admission of liability by 
the defendant (t), and where a defendant by stating an account 
admits the right of the plaintiff to sue in a certain capacity (in 
which capacity the plaintiff could not have recovered in an ^action 
on the original contract) he may be estopped from afterwards 
denying the plaintiff’s right to sue in that capacity on the account 
Ko stated («). But a. claim on a contract which is void by reason 
of illegality or immorality or as being contrary to public policy 
cannot validly be mode subject of an account stated (v); nor 


(p) Wagttaffe r. Boardman (1827), 9 Dow. & By. (a. B.) 248; Peactnh t. 
UarrU (1808), 10 East, 104; Vary v, Slade (1845), 8 Q. B. 116; Barleer 
V. Birt (1842), 10 & W. 61. Therefore the indorsee of a biU may sue 

the indorsor, and it is no defence that the defendant was not an onginal 
party to the debt {Wagsiaffe y. Boardtmn, supra); but sudi indorsement ia 
only prtmd fade evidence of liabih'ty and may be rebutted by proof that the 
bill was not indorsed with iho intention of contracting, but only for the 
purpose of transfoiiing the bill {Burmater t. Hogarth (1843), lltLAW. 97, 
101 ). 




E.g., the Limitation Act, 1623 (21 Jac. 1, o. 16), s. 3. 

(f) Nor does the Statute of Pmuds Amendment Act, 1828 (9 Geo. 4, o. 14), 
havS any application, for a new contract has arisen (Aahhg v. Jatnea (1843), 11 
M. & W. 542; &mith v. FoHg (1829), 40. & P. 126; Irvivg v. Veiteh (1837), 3 
IL&Vf. 90, 109, 110 ; and see Perry y. Slade (1845), 8 Q. B. 116, and Dawum 
y. Ranmvi (1806), 6 Esp. 24). But mere must be a new consideration; a mere 
parol acknowled^ent of an existing hut statute-bured debt is not sufficieut 
(i/ones y. Pycisr(1838), 4 hi. A W. 32; Tarhwk y. Bimhem (1^6), 2 M. & W. 
'X 8; and see HopMne y. Logan (1839), 6 M. & W. 241); any new consideration 
whi^ would support a oontrsOT is sufficient (see Yatee y. Qairdiintr (1861), 20 
L. 3. (bi.) 827); see also ^don y. Bwdon (1842), 10 U. ft W. 662, and 
Perry y. Slade (1846), 8 Q. B. 116). 

(e) 29 Car. 2, c. 3. 

\i) Knowlee v. MUM, (1811), 13 East, 249; PUadion^ OhihittlWl), 3 0. ft 
P. 236; Stage v. Dame (1827), 4 Bing. 469; Cocking y. Ward (1846), 1 U B. 868. 
But see Fwnouth {Earh y. Thomat (1832), 1 Cr. ft hL 89, at p. 110, and tibe 
distinotion there drawn between on exMutM and an ezeoUloty oonsideratibn for 
the new contract, 

(u) Peaeock y. Horrie (180^, 10 East, 104. 

\v) Ktnnedy y. Broun (186^, 13 O. B, (tf, a) 677; see Bate T« SonarY (1836), 
2 Bing. «•) 146. V 
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Skct.JS. 

Acodsat 
• itated. 

Bill of cofatN. 


fnfaut. 


Leg»l 

obligation 

necessary. 


Contract. 

ean a solicitor by suing in this fom of action evade the provisiona 
of an Act of Parliament which requires the delivery of a signed 
bill of costs, or the taxation thereof (^c); but if there are cross 
demands between a solicitor and client, the one for costs and the 
other for goods supplied or work done, and on an adjustment of 
the accounts a balance is struck in favour of the solicitor, he may 
sue on the account so stated, although ho may not have delivered 
a bill of costs (v). An action on an account stated does not lie 
against an infant (z). 

996. In order to maintain an action on an account stated 
there must be a debt due to the plaintiff (a). An admission 
founded on the mistaken belief that a debt is due does not 
enable tbe action to be brought (b), and an acknowledgment that 
a sum is due in respect of what is proved to be only a moral 
obligation for which there has been no valuable consideration will 
not avail (c). 

Thus, an I.O.U. is primd /acie tevidcnco to support an account 
stated (d), but if it is proved that no debt is due the action cannot 
be maintuinod (e). A promise to pay an overdue bill(/), or the 
giving of a promissory note on '.vliich an action cannot bo brought (g), 
may be relied on as privid fa<'ie evidence to support an account 
stated; but a promissory note or bill of exchange which is not dul; 


(ic) Scailding v. JSyles f i) Q. It. 858; Urot^ v, Ihcketi (1847), 9 Q. B. 847; 
Jfrvfgmnn v. jjmn 7 199. 

(y) Turner y. If'tVfia, |,1995] 1 K. 11. 4G8. And seo title SoTJOiTOns. 

(z) Trueman y. Hurst (1785), 1 Tena Rpp. 40; Infants Boliof Act, 1874 
(S7 & 38 Viet. c. 62), s. 1. 

(«) Inmere v. JilUoit (1861), 6 II.& N. 656; I'etch y. Lyon (1846), 9 Q. B. 147; 
Jiurgh V. Legge (1839), 5 M. & W. 418; Turker v. Barrow (1828), 7 B. & C. 623. 
An agreemoiit to give a clicque is not sntlicicTit {Luhlock y. 7W5e (1838), 3 M. & 
W. 607, 614); a proraiso to pay a snin of money ns due is only primd fade 
evidence of the account {f.uhhoek v. Tribe, aujira; Whitehead y. JJoioanl 
(1820), 6 Moore (o. r.), 105, 115). Compare Peacock y. Harris (1808), 10 East, 
104. 

(5) Oough y. Findon (1851), 7 Exeh. 48; Thomas y. Uawhes (1841), 8 M. & W. 
140; and see DanidJ y. Sinclair (1881), 6 App. Oas. 181, P. C. 

(cj Fretich y. French (1841), 3 Scott (ir. 11.^ 121; Jones y. Tanner (1827), 7 
B. a 0. 642. See, however, Laycock y. Pickles (1863V 4 B. & S. 497, where 
BiiAOKBunir, J., at p. 506, doubted whether a moral ooligation would not bo 
sufficient to support an account stated. 

(d) Payns v. Jenkins (1830), 4 0. & P. 324; Fesenmayer y. Adcock 

(1847), 16 & W. 449; Buck v. Hurst and Baiku (1866), L. E. 1 

0. P. 297: even though not addressed to any person by name (Curtis y. 
'Bieiards (1840), 1 Sbott (N. B.), lo5s Douglas v. Hdmis (1840), 12 Ad. St El. 
641). 

(e) Lemere v. Kllidt (1861), 6 H. A N. 656; WBson y. Wilsm (1854), 14 0. B. 
616 (in the last case there had been a failure of consideratiou between tiie 
giving of the LO.U. ai^ the action); Jacobs v.' Fisher (1846), 1 0. B. ITA 

(/) Oliver y. l)oBaff7l639), 2 Mood. & B. 230. 

(y) Oottld y. Coombs (1845), 1 OL B. 543 ; Davies y. WiBdnson (1839), 10 AA A 
El. Od; WheaUey v. Wwiama (1886), 1 M. & W. 538 (a note payable at a future 
date; euoh note evidence of account stated, on which action may be broi^ht up 
to six yean from date on which note fells due>-t.<., the Statute of Limifetions 
does apt begin to run till the maturity of the note; see also Fryer y. Hoe (1859), 
12 d.^. 437). 
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stamped maj not be looked at for the collateral purpose of proving 
an account stated {h). 

997. Though the original debt in res 2 )ect of which an account is 
stated need not be enforceable at law in order that an action on the 
account stated should be maintainable (i), it must be a debt between 
the pl&intiff and the defendant, so that where a defendant verbally 
promises to answer for the debt of a third person, and on such 
third person making default repeats his promise, the second promise 
cannot be sued on as an account stated, since it is merely an 
acknowledgment of a collateral liability, and not of a debt between 
the parties (A:). 

998. As a general rule an account stated must refer to past 
transactions, but it is not strictly necessary that at the time when 
the account is stated the contract in respect of which the account 
arises should be wholly executed, provided it is treated as executed; 
for example, the account may include the price at which one party 
has agreed to sell land to the other, if such price is treated as one 
of the items and the balance supposes it to have been actually 
paid (1). The account must, liowever, hare reference to past trans¬ 
actions, so that where the assignees of an insolvent tenant ligreed 
to pay the landlord a sum of money by way of rent it was held 
that this form of action would not fie, the agreement being a 
special agreement upon a separate contract, having no reference to 
transactions which bad gone before (m). 

Nor is the mere ascertainment of how much remains due under 
an original agreement (without any new liability arising or con¬ 
sideration passing) necessarily an account stated (n). 

999. An agent rendering an account is bound thereby, unless he 
can show it was made by mistake (o). 

Skct. G. —Fordfin Judf/inentB. 

1000. Where a court of competent jurisdiction adjudicates a 
certain sum to bo due from one person to another an implied con¬ 
tract to pay such sum arises on the part of the person adjudged 
liable. It is upon this principle that the judgments of foreign and 


(7») Stamp Act, 18U1 (d-t & Viet. o. 39), s. 14; Jottca v. Eyder (1838), 
4M. & W. 33; Grtm v. Bavin (1825), 4 13. A 0. 235, 242; Jardine v. Payne 
(1831), 113. & Arl. 663; and see Ashling v. Boon, [1891] 1 Ch. 568. See Pai't 
IX., p. 529, ptuA 

i t) p. 489, anU. 

A;) Mew^aU v. WUaon (1866), 14 W. B. 690, Ex. Gh. (Ir.). 

1) LaucciA V. IHcMea (1863), 4 B. & S. 497. . 

m) dlarke t. WAh (1834), 1 Cr. M. & B. 29. 

r) Middkditeh v. Mlii (1818), 2 Excli. 623, 628. But wbeie in Bubstanoe 
there is a new ti'oneaotion, other matters outside the ormmal agj^ment being 
taken into account, or a new cousuleration psaaing (auchaa the ai8Bolution.ol a 
partnership), then any balanoe found due from one party to the other may he 
the foundation of an account stated {Fiaterr. AZlatiaon 41788), 2 Term'Bep. 
479, explained in Middlediich v. Ellis, supra; Perry v. AUutood (1856), 25 L. J. 
(q. S.) 408, where the items wore sU on one sido). 

(o) Shaw V. Picton (1825), 4 B. A C. 715, 729 ; Cav* v. MiUs (1802), 7 
H.&N.918. 
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CONTBAOT. 


6 x7.6. colonial oourta are enforced in this country (j?), Thia matter h 
Foreign fully treated elsewhere ( 2 ). 

Jadgmwts. 

Sbcw. 7 .—StaixLtory DebU, 

Butntor; 1001. Where an Act of Parliament creates an obligation on any 
debta. person to pay a sum of money to any other person, the amount due 
can be recovered as a debt by action where no other remedy is pro- 
vided and where no provision to the contr^ is contained in the 
Act (a). But where an Act creates an obligation, and provides a 
specific method for enforcing that obligation, as a general rule that 
method is the only one by which performance can be compelled (b). 
It is, however, a question of construction in each case whether the 
remedy is so limited by the Act or not (c). 

Such a statutory debt is generally one of specialty to the extent 
that twenty years instead of six is the period of limitation for 
actions in respect thereof (d). 


Part VII.—Assignment of Contracts. 

Sect. QeneraL 

AHfgnment. l002. Assignment of a contract takes place when the liabilities 
imposed or the rights acquired thereunder are transferred to a per¬ 
son who was not a party to the original contract. Such assignment 
may be made either by act of the parties or by operation of law. 

By oci nf 1003. Assignment b;^ act of the parties may be an assignment 
pariiet. either of rights or of liabilities under a contract; or, as it is sometimes 


(p) Hamilton t. Dutth Ea»t India Co. (1732), 8 Bro. Faxl. Cas. 264 ; William* 
T. Jma (1845), 13 &C. & W. 628, at p. 633; Fhilpott v. Adam* (1862), 7 H. & N. 
888 ; Ilarrit t. Sounder* (1825), 4 B. & 0. 411. The priuciple appears most 
clearly in the judg;menta 6t BLACEBumr, J., in Sekibthy y. WestmM* (1870), 
L. Bi. 6 Q. B. 155, and of Fey, J., in Boueillon v. RoutiUm (1880), 14 Oh. D. 
851. Seo also Sydney Munidpdl Ovunoil y. Buff, [1909] 1 K B. 7. An action 
on a judgment is in the natun of an action of debt, and the n isi™ may bo 
specially udorsed on the writ with a yiew to proceedings < uder Order 14 
(HodtoU y. Baxter (1868), E. B. & E. 884, Ex. Ch.; Grant y. Ka»ton (1883), 13 
^ B. D. 302, 0. A.). Astosning on English, 8cotti^,Bndlnah judgments, and 
the extension of such judgments, see title OoitFUCX or Laws, Yol. YI., pp. 
291 a teq. ; and as to the effect of a foreign judgment as an estoppel, see titie 

JUDUMENT. 

(g) See title Oonyuot of Laws, YoL YI., pp. 281 et *eq. 

(fi) Shepherd y. EiUt (1855), 11 Bxch. 55; BichariKm y. WiUi* (1873), L. fi. 
8 Exoh. B9 ; Uoyd y. Burrup (1808). L. B. 4 Exdh. &. 

(5) Do* d. Bochedot {Si*hop) y. Brid^ (1831), 1 B. A Ad. 847, at p. 859; 
Piimorey. OawedddioitiB* Vrlan Council, 11898] A. 0. 387. 

(e) London Sckoii Board y. Wright (1884), 12 Q. B. D. 678,0. A.; BrnUey v. 
ifancAufer, BhtfflM and Lintolnthire BaiL Go., [1891] 3 Oh. 222; see also 
Pu^ord y. Z>event>A, [1903] 2 Oh. 625; Orom y, Wimbom* (Lord),-[18981 2 
Q. B. 402; and titlesTATUTES. 

(A eSyU Frooedioe Act, 1833 (3 ft 4 Will. 4, o. 42), s. 8; Janet y. Berne (1686), 
1 Wms. Sound. 34: Shepherd y. LfffZs, tupra: Cork emd Dai^lon Co, y. 
Goods (1863), 13 0. B. 826. As to the application of this piincii^ to "aH* 
or ^^6 OouFAjnxs, Yol. V.; and as to penalties, see title Dauaobs. 
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expresBed, ftn assignment of the benefit, or an assignment of the biot. u 
harden of the contract. Certain rights, however, are wholly in* InQra«^ 
capable of assignment. Assignment of the rights arising nnder . 
a contract may be farther divided into assignments at common 
law, in equity, and under statute («). 

Sect. 2. — AstignmeiU cf LiahiUties hy Act oj the Parties, 

1004. As a general rule a party to a contract cannot assign his Asiimmeot ot 
liability thereunder withont the other party's consent (/). This Uabiuties. 
rule applies both at law and in equity (g), and is unseated by 

statate Ik), bat exceptions to its application are found in connection 
with certain contracts relating to land (t), and where the liability 
assigned is not connected with the skill, character, credit, or other 
personal qualilications of the assignor (j). Even in the excepted 
cases the assignment of liability without the consent of the other 
party to the contract does not discharge the original contracting 
party without performance, but gives an option to the other party 
to look to either the assignor or assignee for performance of the 
contract (A;)., 

By consent of all parties, however, liability under a contract may 
l)e transferred so as to discharge the original contracting party, 
provided that certain conditions are fulfilled. Such a transfer of 
liability constitates, in reality, a new contract, and, strictly, is not 
an assignment at all (I). 

Sect. 8. — Assignment of Rights hy Act of the Parties. 

SuB'Sect. 1.— At Common Law. 

1005. The common law leaned against assignments of rights as Aaaignmeni 
well as assignments of liabilities, and as a general rule a person to of 


(e) See infra. Boferenoe may also be made to title Quobes nr Acmoir, 
7oL IV., !>. 359, where the eubjeot geoerally is fully treated. Aa to the poaition 
of atrangere to contract, see p. 342, anU. 

(/) Bolmn V. Drummmd fl831}, 2 B. A Ad. 303. " You have a right to the 
bouent you contemplate from the oharaoter, credit, and aubstance of the party 
with whom you contract" (HumMe v. Hunter (1848), 12 Q. B. 310, at p. 317): 
aee alao Johnton v. ItayHon (1881), 7 Q. B. D. 438, 0. A. 

ig) Tolhurtt ▼, Asioeiated Portland Cment Munu/oduftre (1000), Aiaoeiaied 
Portland Crmont Manv/advrere (1900) v. Tolhurd, [100212 E. B. 600, at pp. 668 
and 677, 0. A.; affirmed [1603] A. C. 414. 

(A) E.g., a. 25 (6) of the Judioatuie Aot, 1873 (36 A 37 Viet. c. 66) (aee loat 
oitM ooae aa reportra [1902] 2 E. B. at pp. 670,676). 

(A See p. 504, pod. 

• ify Where a wasgon company let a number of railway wMgona to the defen* 
dante at an aanualrent, and ^^eed to keep them in jpptdr, iFwas that the 
oompaay’a aaatgneee wen equally eompwnt to ki^ the waggons in repair, 
and that the asaifmpient of the company’s liability did not mt an end to the 
oontmet {BrtiiaA Waggen Co. r. Lea (1880), 5 Q. B. JD. 149). .Sn p. 410, 
un^ 

0 -See p. 506, poet, and Brifith Waggon Oo. ▼. Lea, tuora. 

(<} See p. 505, pod. But on a oontraot for the sale Of goods a oonohion 
cannot run with or be attached to the goods so aa to bind a purdiaaer witoout 
ezpiesa agreement on his part, and that whether he purohoses wilh or withont 
notioe of the condition (Today di Oo, v. Bterioue S Co,, [1901] 1 CL 35«: 
Heandhery. PSteher, [1901] 2 Oh. 306). 
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Trhom rights were assigned could not sue in his own name upon the 
original contract (m). 

Exceptions, however, existed in the cases of assi^ments of 
negotiable instruments, by the law merchant (n); of assignments of 
certain contracts relating to land (o); of assignments by the 
Grown (p); and, lastly, of assignments with the consent of the other 
contracting party (g). 

Sub-Sect. 2 .—In ISquity* 

1006 . In equity an assignment of rights under a contract was 
regarded as equivalent to an agreement by the assignor to allow the 
assignee to use his name for the assertion of those rights, and the 
court would compel the assignor to allow his name to be used for 
that purpose upon receiving an indemnity against costs (r), and 
would restrain him from suing for his own benefit («). It was in all 
cases necessary tliat the assignor should be made a party to the 
action (J). The debtor was not entitled to claim any indemnitj$r from 
the assignee(a), and the assignee^could not give him a valid dis¬ 
charge for the debt unless expressly empowered to do so by the 
instrument of assignment. 

Though an assignee may now under certain conditions (&) sue in 
his own name in a court of law, his rights of action, even in a court 
of law, are largely controlled by the rules governing equitable 


(m) Jmet v. Caiier (1845}, 8 Q. B. 134 ; Jtoulton v. Jonea (1857), 2 If. & N. 
664; Schmalingy. I'homlinavn (1815), 6 Taunt. 147. Soo Master v. Miller 
(1791). 4 Term Rep. 320, nt p. 310. 

(n) Sno title Biels of Exoiianoe, Pbomissoby Notes, and Neootiabt.e 
Instruments, Vol. II., p, 469. 

(o) See p. 504, post. 

f «) Per Buixer, J., in Matter v. MUIer (1791), 4 Term Rep. 320, at p. 340; 
Blalfurd {Earl) v. Buckley (1760), 2 Yes. Sen. 171,181; MiJeav. fr>7//anu (1714), 
1 B. Wins. 249, 262, 268. 

{q) See p. 605, post. 

(r) TorkingUm y. Magee, [19021 2 E. B.427,432; reversed on the facts flOOS] 
1 K. B. 644, C. A.; Cronch v. Credit Fancier of England (1873), L. R. 8 Q. B. 374, 
380: De Petkonier v. De Mattos (1868), E. B. & E. 4G1, 467; 4-ikley v. AehUy 

S , 3 Sim. 149, 161; Master v. Miller (1791), 4 Term Rep. ^0, 340, 1 
, L. 0., 11th ed., 767, 789. This does not conflict with Ord. 16, r. 11, 
of the Rules of tho Suprome Court (m Tryon v. Nafioml Provuknt Institution 
(1886), 16 Q. B. D. 678j per A. L. SMITH, J., at. p. 660). If the debtor after 
notice of assignment paia the assignor and took a release from him, he could 
not plead those facts as against the asMgnee suing in the assimor’s name even 
in a court of law {Bmh y. Legh (1799), 1 Bos. s P. 447), and assignor was 
liable to the assignee if he ** deromted from his ^nt ” by hindering the assijnioe 
from obtaining: the benefit of the assignment {Aulton y. Atkina (1866), 18 0. B. 
249; Oerard ▼; X«u)t»(1667), Ji. B. 2 0. P. 30^. The assignee of a debt could 
not BUB i|ft it in aqui^ unless the assignor refused to sRow the assimee tp use 
his name in a ooun of law, or other apecial oiroumstanoes existed (Samnfond y. 
Messenger (1838), 9 1^. 327; JBoskine y. Ildllatid (1876), 44 L. J. (oh.) 273; 
Boxburghe y. Con (18'$1), 17 Ch. D. 620, 626, 0. A.]. For further illustrations 
of the old law, see nom to Ferth y. Stanton (1668), 1 Wms. Saund. 220. 
is) Jeffs y. Day (18d6h L. B. 10. B. 372. 

(Q'ln order tp bmA him and myent bim sniim at law, and also to enable 
him to dispute the assignment u he thought fit (Durham Brathere y, Babmiamt 
C1898] 1 0. B. 766, 769, 770, C. A.). 

(a) Jones y. Farml (186?), 1 Da G. A J. 208, 0. A. 

(i|) Seep. SWipout'. 
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assignmentaCc); and, moreover, there still retnaitia number of cases 
in vrhich he can only sue under the rules prevailing in equity. 

1007. An equitable assignment does not require either a deed or 
writing for its validity (d), and no particular form of words is 
necessary (e). 

o 

1008. Assignment of a debt due under a contract may be effected 
in two ways, which have different legal consequences (/): (1) The 
assignor may direct the debtor to pay the assignee. In this case he 
has merely given a revocable mandate, and no equitable assignment 
is effected until the debtor has appropriated money for payment 
and communicated his assent to the assignee or has promised to 
pay the assignee ((/). (‘2) The assignor may give to the assignee an 
order upon his (the assignor’s) debtor to pay a sum to the assignee 
out of a particular fund or sum due to the assignor. On com* 
muniention of such order to the debtor a valid equitable assignment 
is effected, to Avhich tlie consent of tho debtor is not necessary (h). 
The order must constitute a d^eclion, not merely a suggestion 
or an authority (i ); it must also be directed to tho assignor’s debtor 


Sadr. 9 . 

ABBlgunlflit 
ofBlghtt 
by Act of 
fheFartlca. 

Eqnitabte 

ossigament. 

Modes of 
nssignuent * 



ill 

C'h. i). 520, C. A.; PVW v. Smith (^ISSS), 30 Ch. IX 192, 0. A., and tho equitable 
rule of priority by notice pravaila tnongn tho form of uutiue required is different, 
yeo title CnosES in Aotion, Vol. IV., p. 374. 

(d) Lambe v. Orton (1830), 1 iJreiv. & Sm. 125; Ilowcll v. Maclvera (1792), 4 
Term Rep. 690; Heath v. Hull (1812), 4 Tuant. 326; Lett v. Morrie (1831), 4 
Sim. G07; Tibbiia v. Qeonje (1836), 5 Ad. &RL 107, 115. If, however, tho 
tiiffiigDnicnt conies within the Staluto of Frauds, e.g., an Bbsigumont of an 
interest in hind, it must bo in writing IRa Whiting, Ex parte T/all (1879), lu 
Oh. D. 615, 0. A.). 

{e) Vhmmie v. liuylia (1862), 31 Boav. 351, 360; Buw v. Dawaan (1749), 1 
Vee. Sen, 331; (Jnrringe y. Irieell India Rubber and Guiia Venha irorA’s (1886), 
W Oh. D. 128, 131, C. A.; Rj Urijfin, Griffin v. Griffin, [1899] 1 Ch. 408, 412. 
But the giving of a bill of exchange or othei' negotiable instrument does not of 
itself operate us an eipiitablo assignment of funds in tho hands of tho drawee or 
of a debt due from him {Shand v. Du Ruiaaon (1874), L. B. 18 Eq. 283; Schrorder 
V. Central Bank gf London (1876), 34 L. T. 735 (choque on bankei;); Jlopkinaon 
V. Forater (1874), Tj. R. 19 Iilq. 74; Moure v. Buahell (1857), 27 L. J. (bx.) D). 



R.8Eq. 

290;' WilUama v. KvereU (ISllX 14 East, 582, 598; JoKnaotiy. Hoharia^MHo), 
10 Clh. App. 605; Howdl v. Bail (1833), 2 Nov. & M. (k. b.) <381; Mdledm v. 
Scott (I860), 5 Exch. 601; WedlaM v. Hurley (1830), 1 Or. & J. 83; Bell v. London 
and Morth We^n Bail. Co. (185^, 15 Bmv. 548; Oibaon v. Minet (1824), 9 
Mbon(o.P.), 31; ^d see jScoM v. rorcAer (1817), 3 Iiler. 652. It is not sufllcient 
for the assignor to inform the assignee that he has given diroctions to tho third 
person to pay tho assignee (Re Holmea, Ex parte Ileyiuood (1815), 2 Rose, 353). 

(A) Lett y, Morria (1831), 4 Sun. 607; v. Dawaon (1 <49), 1 Yes. Sra. 331; 
Bam V. Carvalho (1839), 4 Hy. ft Or. 690, 702; Be Bow, Ex parte South (1818), 
3 Swan. 392; Yeatea v. Qrovea (1791), 1 Yes. 280; Be WhiUtng, Ex pot^s Ucul 
(1879), lOGh. D.615. 0. A.; \Yebb y. Smith (1885), 30 Ch. D. 192, 0. A.; 
(treemvay v. Aikinaon (1881), 29 W. R. 560, 0. A.; and*see BodicA' r. Qanddi 
(1852), I De (S'. M. ft G. 763, 772,777, and Marrdl v, Woottm, aupra; Alexander 
y. (Ueinluirdt, Walker ft Co., [1903] 2 K. B. 208; William Brandt'a Soiush Co. 
y. Dunlop Bubber Co., [1005] A. C. 454 ; Shaw ft Co. v. Moae Empirea, Ltd., and 
Baatoi^908), 25 T. L. R 190. 

(f) Jrataon y. Wellington (Duke) (1830), 1 Buss, ft M. 602; Beet y. Arglee 
(1834), 2 Cr. ft. If. 304. 
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and nob to some third person, bo that where an intending assignor 
wrote to the solicitors of a railway company requesting them to 
pay to the intended assignee all moneys due from &e company ‘ 
to the former, and the solicitors promised the intended assignee to 
pay such moneys on receiving them, it was held that no equitable 
assignment of - the debt hod been effected (k). ' 

1009. An equitable assignment may be either complete or 
incomplete. It is said to be complete when the assignor has done 
everything which is capable of bemg done, according to the nature 
of the property, to complete the title of the assignee {£), and in such 
cose the assignment will be enforced by the court (w)^ When the 
assignment remains incomplete, then, if the assignee has given value 
therefor, the court will enforce it, treating the incomplete assign¬ 
ment as an agreement for value to assign; but if the assignee is a 
volunteer, the court will not assist him(n), subject, however, to 
the two following exceptions or qua«i-exceptions(o): (1) in case of a 
declaration of trust; (2) in case of a donatio viortis cavjta, in which 
cases the court will assist the assignee even though he is only a 
volunteer. 

1010. Declarations of trust and donationes mortin causa only 
concern the present title in so far as the subject-matter of either 
of them may be the assignment of a right which the assignor 
possesses under a contract. 

Where a declaration of trust can lie inferred assignment is not 


{k) Bodkkv. Qandeil (1832), 1 De Q. M. & G. 763. Vor equitable aesiraiaonts 
generally, what amounts thereto, the i-equiremonts as to notice, aud the effect 
of asaignment, see title CnosES m Aoi'ION, Vol. lY., p. 374. 

(l) Milroy v. Lord (1862), 4 Be G. F. & J. 264, 274, 0. A. ; Donaldson v. 
Donaidson (1834), Kay, 7L1; Re Patrick, Bills v. Tadiam, [1891] 1 Cb. 82,0. A.; 
Forteactte v. Rarueit (1834), 3 My. & K, 36 ,* Johnstone v. Mappin (1891), 60 L. J. 
(cn.) 241; and see Kek^ich v. Manninq (1831), 1 Be G. M. & G. 176, 0. A.; 
Harding v. Harding G886}, 17 a B. B. 442, 444; and MeJt r. KatlouKU 
(1842), 1 Hare, 464. TheSMt that notice has not been given to the debtor, 
though it may enable a third person to obtain a better tine than the assigneo, 
doos not render the assigument incomplete (As Patrick, Billa v. Tqtham, supra; 
(iorringe t. Irwell India Rubber and Qutta J^rcha W’tirke (1886), 34 C3i. B. 
128. 0. A.). 

(m) Uurding v. Harding, supra*; Fvrtesoue v. Barnett (1834), 3 My. & T£ 36. 

(n) Meek v. KetUeiodl, eupra; Harding v. Harding, supra; Oolnutn v. Barrel 
(1789), I Yes. 30, 34; ISUieon v. JElHson U802), 6 Yes. 636; A7arobus v. Smith 
(1803), 12 Yes. 39; Mx parte Pge, Ex parte Duboet (1811), 18 Yes. 140; Edwards 
r. Jonu (1836),' 1 My. ft Or. 226; Trimmer v. Ranhy (1836), 23 L. J. (OH.) 
424; Re JSBtnhorough, ^owry Lavi v. Bums, [1903] I Oh. w7{ end see iis 
Whitting, Ea parte HaU (1878), 10 Oh. B. 613,0. A., end oases rnted in judgment 
in M‘FaMm v. Jenkyns (1^42), 1 Haxe, 438. 

(o) It is doubtful whether the two following exeeptions ore exceptiona at all. 
As to a declaration of trust, it has been said that a declaration of trust may 
perhaps bo treated as (foomplete transaetion iu itself, rather than as an excop- 
tiouto the general rule (M'Faddmy.Jenl^ftu (1842), 1 Hare, 438, 462 ); and os 
to a donatio mortis cjifua it has been said that after the donor^s death hia legal 
personal lepresentabye becomes a trustee for the donee Beaumont, Beaianont 
V. Ewbank, [1902] 1 Oh. 889, 893). SO that the second exception is really au 
fOosbatiou dt the ftnt. 
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oeoeBBRi^, but an ioicomplete assignmenfe inll not operate as a s- 

declaration of trust (p). AasiMwt 

A donatio mortia eauM or gift made in expectation of death, and of 
taking effect only if the donor (Le., assignor) dies, may be effected . 
mthout the use of words referring to hu death or recovery, Farn ea. 
provided the intention is sufficiently indicated by the surrounding Jkmath 
circumstances ( 5 ). matfii emtta. 

1011. The assignment of a debt may perhaps imply the assign- AsBigmnout 
ment of the securities therefor (r); on the other hand, securities ofeecurity. 
mav be assigned with the intention of assigning a debt, but 
without the necessary formalities for the assignment of the 

debt, and in such case, though the assignee cannot recover the 
debt, yet neither the assignor nor his representatives can recover 
the securities, and the result may be that no one can recover the 
debt(«). 

The benefit of a policy of fire insurance does not, in the absence Firo 
of an express agreement to which the insurance company is a party, 
pass to the purchaser of the •insured house, so that if a house is P*’^*’^* 
burnt down after a contract has been made for its purchase, and 
either before or after completion of the contract, the loss falls on 
the purchaser (t). . 

1012. For purposes of stamp duty the distinction between an stamp duty, 
equitable assignment and a bill of exchange is often a narrow one. 

On the one hand, an order for the payment of a debt “ now due or 
that may hereafter become due in respect of ” work being done by 
the assignor (a), and an order in the following form, “1 hereby 
authorise you to pay B. J£865, being the amount of my contract, 

B. having advanced me that sum ” (&}, have been held to be equitable 
assignments, and not orders for payment of money (c); on the 
other hand, where the real nature of the transaction is an order 


(jt>} Milrou V. Lvrd (1862), 4 Be G-. F. & J. 264, 274, 0. A. Writing is not 
neueesary {WJ^adden v. Jetikym (1842^, 1 Hare, 458, 461). As to what con¬ 
stitutes a declaration of trust, see title Tbusis and Tbusibes, and the following 
cases: Morgan v. Modh»(m (1870), L. B. 10 Eq. 475 ; JSa parte Pye, JSx parie 
Bu5o*f (^1811), ISVes. 140; Pldtclirr y. Ftticher (1844), 4 Hare, 67; FUiton y. 
A’Z^taon (1802), 6 Yes. 656; PtOeraony. Mwrphy (1853), 11 Haro, 88 ; Bridge y. 
Jkiige (1852), 16 Beav. 315; Bidtardeon v. Biemrdeoit (1867), L. B. 3 Bq. 6S6, 
and oases there cited; Be Brtton'e Eatate, Breton v. WotMven (1881), 17 Gh. B. 
416; Warrmer y. Bogere (1873), L. B. 16 £q. 340; Biehards y. Delbridge (1874), 
L. B. 18 Bq. 11; Meortlm y. Nieholaon (1875), L. B. 18 Eq. 233; Parker y. 
i»one« (1868), 38 L, J. (oh.) 46; Moore y. Jkoore (1874), L. B 18 Eq. 474. 

( 0 ) Edwarda y. Jonea (1836), 1 My. & Cr. 226, and ca^ mted m judgment. 
Wirang is not necessary, and the fact that the transaction, is in wnting eyen 
fawida to rebut the presumption that the gift is intended to operate os a donatio 
martia oauaa {ibid., p. 235). As to domiSonea mertia eauaa generally, see title 
Onrrs. 

(r) Be Patrick, BiUe y. Tatham, [1891] 1 Oh. 82, 87, 0. A. 

' (s) Sunmena y. Mare (1876), 1 Ex. B. 168, 0. Aaj Bearle v. Apw (1846), 15 
Sim. 85; itorton y. CMaaer (1858), 3 H. A N. 387. 

(A Poofe V. Adama (1884), S3 B. J. (on.) 639. See title Ihbubahob. . 

(a^ Buda y. Bobaon hSTS). 3 Q. B. B. 686. * 

lb) D^loeb y. Sammeni (1864), 2 Sm. & G. 141. 

(c/ See also Orowfoot y. Chumey (1832), 2 Meo. A S. 478; and ^vtdkmaon v 
(1838), 8 Ad. A El. 375, and oases theirs cited. 
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for the pajmeilt of money out of a particular fund, the order 
constitutes a bill of exchange, and if not properly stamped ih 
inadmissible, even on payment of a penalty (d). 

Sub-Sect. SlaiuU. 

1013. The benefit of various contracts of particular kinds has 
been made assignable at law by a number of different statutes (e). 

Assignment under any of these statutes must be mode strictly in 
the manner provided by the statute. Thus, notice of an assignment 
of a policy of life assurance must be given in writing, and must 
contain the date and purport of the assignment and be given at the 
principal place of business of the assurance company (/). A notice 
of an agreement to assign upon request is not a notice of assignment 
within the meaning of the Act Qf). 

1014. A party to a contract may now assign his right in respect 
of any debt or legal chose in action (h) by an absolute assignment 
in writing (not purporting to be only a charge), of which express 
notice in writing shall have been given to the person against whom 
he would have been entitled to claim; and upon such assignment 
being made, all legal rights and remedies of the assignor pass 
(subject to any equities which would have prevailed in equity over 


(d) Jie Adams, lix parte tihellard (1873), L. B. 17 Eq. 109; Ptdt ▼. Lomas 

S , 6 H. & N. 529; and see Griffin x. fPeatherbg (1868), L. B. 3 Q. B. 763; 

A Ctearing Bankers {Committee) t. Inland Revenue Commiesioners, [1890] 1 
Q. B. 642, C. A.; Ashling t. Boon, [1891] 1 CL 508; and see title Biixs OB 
Exchakce, YoI. II., p. 576. 

(r) An Actfor the more effoutual secuiing the payment of rents etc., 11 Oeo. 2, 
c. 19, s. 23, assimment of replevin bonds (repealed by the Statute Law Bevision 
and Civil Proceduio Act, 1881 (44 & 45 Yiot. c. 69); an Act for the amendment 
of the Law, and the bettor auvancomeut of Jwtioe, 4 & 5 Ann. o. 3 (4 Ann. 
c. 16 in BufChoad), s. 20, assignment of bail bonds (repealed Statute I^aw 
Bovisiou Act^ 1871 (34 & 35 Yict. c. 116}} (see now Bail Bonds Act, 1808 
(48 Qco. 3, a 58), s. 3); East India Company Bonds Act, 1811 (51 Oeo. 3, 
0 . 64), B. 4, assignment of India bonds ; for assignment of shares in companies, 
see Yertm v. East Anglian Rails. Co. (1850), 5 ExcL 280; and title Compaities, 
Yol. Y.; Bills of Lading Act, 1855 (l8 & 19 Yict. o. Ill), s. 1, assignment of 
bills of lading; Court of l*robato Act, 1857 (20 A 21 Yict. o. 77), a. 83. assign¬ 
ment of admmistration bonds; Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 
B. 60, assignment of maritio policies; Folidos of Assurance Act, 1367 (30 A 31 
Yict. c. 144), assignment of life pt^oies; National Debt Act, 1870 (33 & 34 
Yiot. c. 71), transfers of stoiiC, s. 22—^25. The sale of shares in a joint stock 
banking company is void unless the contract seta out the numbers of the shues 
as statw in tne company’s register (30 & 31 Yict. c. 29). See also title Chosbs 
m Aoijroir, Yol. lY., p. 393. 

(f) Policies of Assaranse Act, 1867 (30 & 31 Yiot. o. 144), s. 3. 

M Spencer y. Clarke (1878), 9 Ch. D. 187. A fortiori, a notice of deposit of a 
policy without any agreemhni!; to assign is not notice (rf an assinament {Croesleg 
V. dtp of Olasgoto Life Assurance Co. (1876), 4 Ch. B. 421). See also Maxine 
Insurance Act, 1906 (6 Edw. 7, c. 41), s. 50, and Pellas t. Neptune Marine 
Insurance Co. (1879), 6 C.^. D. 34, C. A.,. whi<^ was decided under the slightly 
different wording of the Policies of MaiinS Assurance Act, 1868 (31 & 32 Ymt. Cb 
86 ), 8. l,^repealea by Marine Insoranoe Aet^ 1906 (6 Edw. 7, c. 41), s. 92, Sohed. II. 

{h) I.e., any debt or those in action which was formerly assignable only in 
equity {Tolhurst v. Aseoeiatal Portland Cement ManufacturerM (1900), Assodated 
rmr^ami Cement Manufadturere (1900) V. Tolhurst, [1902] 2 E- B. 660, 0. A., at 
pp. 668 and 676). 
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thd assignee's rights at the time when he reoeiFed notiee of the >• 
assi^ment) from the assignor to the assignee, who is entitled to Asslgspiot 
sue in his own name to enforce any such rights without joining the Pf 
assignor (i). hy A^f 

Sdb-Sbot. a.—B ights ineapaVe qf assignment. the Pmosb. 

lOUf. The following rights are incapable of assignment:— Bights 

(1) A right under a contract cannot be assigned in any case inmpsbleof 
where the effect of the assignment would be to impose a greater uBieBmaiit. 
liability on the other party to the contract (k). 

(2) A right under contract cannot be assigned when the power Prohibited 
to assign it is expressly or impliedly taken away by Act of Farlia- statute, 
ment. Thus a policy effected under the Friendly Societies Acts, 

1876 and 1806(0. is not assignable otherwise than as provided by 
those Acts (m), and deferred pay of an officer or soldier cannot m 
assigned (n). 

(S) Even if there is no statutory prohibition, an assignment may Against 

be void as being against public policy (o). On this principle the P'*’^**® policy. 

assignment of the salary of a.public office, or an office in some way 

connected with the public service, is void; as, for example, the 

assignment of the salary of a clerk of the peace (p), or of an 

assistant parliamentary counsel to the Treasury ($), or -of the 

pay of a navy surgeon (o), or of pay given to the assignor to hold 

himself ready for service of the Crown (q). 

(4) An assignment of a right of action which offends against the Champurty 

law relating to champerty and maintenance is void, equally at law 

_ Z _ _ - _ _ _- —_ ^ _ mamtcnaDce. 

(t) Judicaturo Act, 1S7<') (36 & 37 Yiot. c. 60), b. 25 (6). For vrhicb Boe title 
Ghosts in Action, YoL 1Y., p. 367, note (A); and see under that title for 
the lav as to what assignments of contracts ore within the Act, the r^niro- 
ments of a valid assignment, the necessity for notice, and the piioriticB as 
between successive assignees, and the effect generally of such on assignpient 
upon the rights of the parties. The fact that a contract is assigned as a security 
does not necessarily prevent the assignment from beii^ an absolute assignment 
{Russeil A Co., TM. v. Austin Fryers (1809), 2d T. L. £ 414). 

(it) Tolhurst V. AssoeicOed Portland Cement Manufacturers (1900), [1903] A. C. 

414, per Lord Lindley, at p. 423; see Dawson v. Great Northern and City Rail. 

Oo., [190511 K. B. 260,272,0. A. As to assignmentof on agi^mont for a lease 
and specidc performance in favour of the assignee, eee Onabie. v. TotJee (1833), 

1 My. A K. 431 ,* Morgan v. Rhodes (1834), 1 My. 9t U. 43fi; Weatherall v. Oeering 
(1806).12 Yes. 604. 

(l) 38 & 39 Yiot. c. 60 ; 69 A 60 Ylct. c. 26. 

(m) See s. 15 (3) of the Friendly Societies Act, 1876 (38 A 39 Yict. c. 60), 
and s. 66 of tlm Friendly Societies Act, 1896 (69 A 60 Viet. c. 26) j and lit 
Redman, Warton v. Redman, [18(^ 2 Gh. 471. 

(») Army Act, 1881 (44 A 46 Yict. o. 68), s. 141; Crowe y. l*rice (1889), 28 
Q. B. D. 429, 0. A.; Lucas v. Harris (1686), 18 Q. B. D. 127, G. A. For o&er 
ftTOwplAB of enness or implied prohioition, see Qaihercote v. Smith (1881), 7 
Q. Bk D. 626, 0. A. f^er Inoumbents Betignation Act, 187} (64 A 36 Yict. 
a 44)); FotMns v. Waikine, [1896] P. 822, 0. As, and cases ihe^ cited. 

(o) Apthorve v. Apthorw (1887), 12 P. D. 192, 0. A. Fw general prinoiplee, 
see Ore^eU v. TFtndilor Ukan and Canons) (1840), 2 Beav. 644 ; eee also 4^on 
r.'GwtnnsU(1829)i 3 T. A J. 186, 148,149, Bn. Gk in Bq., apdjiRs Hpggins, 

Ba jMrte Huggins (1882), 81 Cb. D. 85,0. A The aesignment of the salary of a 

to a workhouse {R» ifirams, [1891] 1Q, B. 6M) and of the jBpwluments' 
of a fellow of a Oambridge ooUege {FeMH y. King's College, Canthn'^ (1847}» 

16 Beav. 461} are both vklid. See also p. 394, ante. 

(p) Pahner v. Bate (1881), 8 Brod. A Bing. 673. 

(;) Osc^ y. ReRfy (183.0), 2 Sim. 660. 
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and in equity (r), and the asei^ment of a debt which cannot 
enforced by reason of the Gaming Acts confers no better right on 
the assignee than the assignor hod (s). 

(5) A right under a purely personal contract cannot be 
assi^ed (t), but moneys dne under a contract of personal service 
may be assigned, notwithstanding that a contract for personal 
service is not assignable (u). 

(6) It appears also that the parties to a contract may effectively 
agree that no rights under the contract shall be assignM (a). 

Sgci. 4. — Assignment by 02}eratio7i of Imw. 

Bub-Hkot. 1 .—In General. 

1016. The rights and liabilities of either party to a contract may 
under certain circumstances be assigned by operation of law when 
such party dies, or becomes bankrupt, or (in the case of a woman) 
marries. In the case of contracts relating to land, certain rights 
and liabilities are also in certain cases assigned by operation of law 
upon the transfer of the land or of tlio reversion therein (b). 

SUD-SiscP. 2.—On Death. 

1017. If the contract is a personal contract, i.c., dependent upon 
the personal skill or qualifications of one of the parties, and that 
party dies, the contract is discharged, and no rights or liabilities 
thereunder in respect of future performance pass to his representa¬ 
tives (c). These latter are entitled, however, to sue for any money 
actually earned by the deceased under the contract and accrued due 
during his lifetime (d), or even for remuneration accruing due after 


(r) Dawson ▼. Great Northern and City Rail. Co., [1905] 1 K. B. 260,270,0. A.; 
ana see title Action, Yol. I., pp. 61— 65. 

(s) Re Deerhurst, Ex parte Beaton (1891), 60 L. J. (Q. n.) 411, 413. 

{i) Kemp V. Baerselman, [1906] 2 K. B. 604, 0. A.; Davies r. Davies (1887), 36 
Ch. D. 359, 391, C. A.; Stevens v. Benning (1866), 6 De G. M. & G. 223,*0. A. ; 
Hde T. Bradhury (1879), 12 (!9i. D. 886; OriMh v. Tower BuUis^^ Co., Ltd. 
and Monerieff, [189711 (3h. 21; and see Tdhuret t. Assoeittted Pomwtd Cement 
Mannfaeturers (1900), [1902] 2 K. B. 660, G. A., at pp. 668,669; Crosbie v. Toohe 
(1833), 1 My. & K. 431; Morgan v. Rhodes (1834), 1 My. & K. 436. Bee also 
p. 410, ante. As to contracts of agency, see title Aoenct, Vol. I, p. 196. 
As to building contracts, see title Buudino Contkaots, Yol. III., p. 276. 

(u) Bussell £ Co., Ltd. v. Austin Fryers (1909), 25 T. L. B. 414. 

(а) Seei?^ Tnrean (1888),40 6b.D. 5, atp. 10, C.A.; Briesv.Bannister (1878), 3 

Q. B. D. 669, 0. A., Bramweix, at p. 681; and v. Qesring 

(1806), 12 Yes. 604. 

(б) For assignmdnt on death, see title Exeoutoss and Adhinistbatdbb ; on 
marmge, soe title Husbaitd aeu Wive ; on bankruptov, see title BANSBUrrov 
AND InsoIiYEnOT, Yol. n., p. 162; and on transfer <n JeSee or reversion, see 
titles Landuird and TsNANvand Beal PfiorzBTv and Ooatxbxe BkaXi, and, 
generally, title OnosBS in Action, YoL ly., p. 399. 

(e) Chatnheriain v. WBUaveson (1814), 2 M. a S. 408 ; Finlay v. Ohimey (1888), 
20 Q. B. D. 494, 0. A.; IVlBlips y. Allwa^ra Fdlaee Co., [1901] 1E. B. 69, 63; 
Bhij/mm y. Tiumpson (1788), WiUeSt* 104, n,; Farrow y. JT^eon (1869), L. B. 
4 C. P. 744; Fhmps y. Jones (1888), 4 T. L. B, 401; Btados T, |Wi620}, 9 
B. A 0.167: Foster y. Bales (1843), 12 M. A W. 226; Oampamii y^ Woodbvm 
(1864), 16 0. B. 400; Friend y. Young, [1897] 2 Oh. 421; Foctr. Pool(1889), 68 
U 2^0.) 67 : Tasker y. Sheplwrd (IMl), 6 K A N. 676. . 

(<Q' mMs y. Bdywdl Boil. Co. (1867}..L. B. 2 Exch. 311. 
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h&i ddftth if it appeal's to have been the intention of the patUss that ISiV* <• 
remnneration snould continue payable after the terminatioB pf the AsdUpw^ 
contract (e). by 

If the contract is not of a personal nature, and is executory, the o*I<avf» 
personal representative may complete it and demand the price (/), 
or, conversely, may be sued on the contract (g). 

If a party to a contract assigns his rights in equity during his life, 
his personal representatives continue to represent him for the 
purpose of joining or being joined with the assignee in suing the 
debtor (/<)• 

Sub-Seot. 3 .—Oil MamUuje. 

1018 . A husband is liable, to the extent of any property acquired Wife^ ante- 
through his wife, on his wife’s ante-nuptial contracts and obliga- ^ebte. 
tions, but the wife also remains liable thereon in respect and to the 

extent of her separate property (i). 

Sub-Sect. 4.—On Lunarg. 

1019 . Neither the rights nor liabilities of a party to a contract Lunacy, 
are assigned by his subsequent insanity or lunacy. Judgment may 

be recovered against him (j), and he may sue on the contract, either 
by his next friend or committee, as the case may be (&). • 

Sub-Sect. 6 .—On Itanhrujitcy. 

1020. On the bankruptcy of a party to a personal contract the Bankmytey. 
bankrupt’s rights and liabilities thereunder do not in general pass 

to his trustee (2), though in certain cases the trustee may recover 
damages for breach of such a contract (m). If the (^ntract is not 
of a personal nature, the bankrupt’s rights and liabilities thereunder 
devolve on his trustee, subject to the trustee’s right to disclaim 
onerous contracts (n). 

The bankrupt, however, may enter into a contract after his 
bankruptcy, and sue thereon, if the trustee does not intervene (o ); 


M Wilsoitt V. Harder, [1908] 'i Ch. 370; and see t. Arnold (180^, 14 
T. L. B. 39 ; Salomon v. Brownfield (1890), 12 T. L. B. 239 ; Bffiee v. flaiM 
(1889), fi T. Ti. B. 677; and compare Nayitr v. Yearaleu (1860), 2 F. ft F. 41; 
Boyd V. MatKen (1893), 9 T. L. E. 443, C. A.; MarrU t. Hunt (1890), 12 T. L. E. 
187; Oerahty f. Baines (1903), 19 T. I/, B. 554, and Knight y. Burgess (1864), 
33 L. J. (oh.) 727. 

(/) Marshall v. Broadhurst (1831), 1 Or. ft J. 403; and see Silmi v. Kirknan 
(1836), 1 M. ft W. 418, 422, 423. 

(o) Wentworth v. Coek (1839), 10 Ad. ft El. 42; Choper v. Jarman (1860), 
Ti. K 3 Eq. and see voUinton y. Lieter (1855), 20 Bear. 356. 

(%) Brandt v. Heatig (1818), 2 Ifoore (o. r.), 184; and see title Exboutobs 
A im AnuansiBATOBS. 

(t) Hanied Women’s Fr^rty Act, 1882 (45 ft 46 Yict. o. 75), os. 13,14 ; 
and see title Btrsiuin) Aim Wixe. • 

(f) 8ee Be Leavesl^, [1891] 2 Cb. 1,0. A. 

(«/ See FanJuun v. Milward ft Co., [18951 2 Ch. 730r 785» 13te eflecta^ of 
soDeeq^ient lunacy r^fe mainly to the prooemuiB to4>e emi^oyed ^Isr entoroing 
1he.lmatio*s contract; see title Xiuitatiob axd Pebsohs or Uireouim Hum. 

i n See title BASicBinnroT Aim lESOLvsirey, Tol. llu at p. 162. ^ * 

^ riirf:,pp..l38.139. 

nV Bonl^ptoy Aid;, 1883 (46ft 47 Tiot. a 52), s. 56; Bankruptciy Act, 1890 
(63 ft 54Tiot. 0.71), s. IS. 

(o) See title Baekruvtot aed lESOLVEinnr, VoL ILt at pp, 11^^ 164 ft eey. 
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Seot. 4. and the bankrupt cannot be deprived without an or^ev of the oonrt 
ABBlgnaunt of any part of a salary or income to which he is entitled (p), 
by (deration 

Law. SiTB-SEpT. 6.— CkmmntB which run vnth th$ Land. 

Corenantj 1021 . On the assignment b;;^ a tenant of a leasehold interest in 
ninning with land certain rights and liabilities pass to the assignee by operation 
tho land. being entitled to sue or liable to be sued by rbason of 

the privity of estate between him and the landlord (q). When the 
benefit or burden of a covenant by the landlord, or by the tenant 
assigning, as tho case may bo, passes to the assignee of the tenant, 
such covenant is said to “ run with the land.” The rule is that 
covenants which " touch and concern ” the land (r) run with the 
land wherever the covenantor has in terms covenanted for himself 
and his assigns. Where, however, he has not expressly covenanted 
for his assigns, the benefit or burden of the covenant does not 
pass to the assignee of the term, unless it is also concerned with 
Homctbing which was in existence at the time when the covenant 
was made (s). , 

Rannfnq with 1022. A covenant is said to “ run with the reversion ” when the 
rcversiou. benefit or burden of it, as the ease may bo, passes to an assignee of 
the lessor. Generally speaking, all covenants relating to the 
subject-matter of the demise run with the reversion (0. 

Penopai 1023. Covenants which do not ruii with the land or with the 
coveMnta. reversion are called collateral or personal covenants («). 

Freeholds. 1024 . On an assignment of freeholds the benefit of covenants 
entered into with the assignor in relation to the land as a general 
rule passes to the assignee, but the obligation of performing positive 
covenants entered into by the assignor does not pass to the assignee 
by virtue of the assignment, there being no privity of contract or 
estate between the assi^ee and covenantee (x). 

Reatrictiv# 1025 - The obligation of observing all covenants restrictive of the 
coTenantB. ugev of land demised passes in equity to any assignee or under- 
losBoe of the land, whether he takps with notice of the covenants or 


term leinainB 
original lesaeo 


vested in him, and on the other hand the assignor if he is thq original lessee 
remains liable notwithstanding the iissisnuuent pn all his own covenants. An 
underlesBce is not, as such, liable to me head lessor for perfomence pf the 
lessee’s covenants. Sqe title Laitdiobo xwn Tjbraiit. 

(r) E.g.f to pay ront or do repairs or a covenant by the landlord for quiet 
enjoyment. 

(«). These rules are known as the rules in Speneei's Oaie (IdSA, h Co. Bpp. 16; 
seo 1 Smith. •£. 0., 11th ed., 65. See also j^orstsp v. (Mlterv Co.. Ltd.. 




Act, 1881 (44 & 46 Yict. o. 41), sa 10—12 1 BHUdon v. 
G. A.; and for a treatment of the subjeot' in detail, ti 


G. A.; and for a treptmenV of the sal 
akd Tbkakt ; Beal Pbopsbtx and 


the Bubj^' in detail, titles Equitt 
nr AND Ohattels Beal. 


Asr,[1808]^2 0h:666, 
EquiTT i XANUnOED 


(a) Bee titles Equity i Bbai. Pbopertt Aim Ghasteu B«A£, On thp pale 
of goods no condition attaches to or runs with the goodg except by express 
agreement: see note (1) on p. 485, ante. 



Pabt VU.—'AsSiONHBKT op ConI’EACTS. 

not (a); but an ass^nee of a freehold interest is only bound to 
obs^e restrictive covenants of which he has actual or eonatruetive 
nbtice at the time of assignment, and this obligation is only an 
equitable one (&}. 

Sflci. 5. — Novation, 

urn. Novation is a form of assignment in which, by the consent 
of all patties, a new contract is substituted for an existing contract 
Usually, but not necessarily (c), a new person becomes party to 
the new contract, and some person who was party to the old 
contract is discharged from farther liability. The introduction 
of a new party prevents the new contract from being a mere 
accord without satisfaction (d), and thas affords a defence to any 
action upon the old contract (e). 

For novation to ensue there must be not only the substitution of 
some other obligation for the original one, but also the intention 
or animus novandi(J). 

A common form of novation occurs where A. is indebted to B., 
and 0. is indebted to A., and aU three parties mutually agree that G. 
shall become B.’s debtor in place of A. Certain conditions must, how¬ 
ever, be fulfilled in order to enable B. to sue G. upon such an agree¬ 
ment. These conditions are—(1) that the intermediate debt ot A. to 
B. should be extinguished (y); (2) that the same or a larger amount 
should be due from 0. to A. than from A. to B. (ji); and (8) that a 
defined and ascertained amount should be transferred (i). It is not. 


(o) Thornemll v. Juhnsm (1881), fiO L. J. (Cir.) 641 ; Tlollmmy ItrMtrt v. 
unit [1902] 2 Ch. 612. The origin of the ohli^tiou is the doctrino of notice, 
aotaiu or constructive, but as every araignee or tmderlesseo of leaseholds is 
deemed to have at least constructive notice of all restrictive covenants affecting 
the land demised, the question of notice is really immaterial. Tho modern 
legislatibii prOcluaing a proposed purchaser or underlessce from calling fur tho 
tiue to the freehola or leasehold reversion, in the absence of an express con- 
dlt^n giving him that right, has wade no diSei'enoe in this respocn See for 
furtiier autiiority and details, titles EauiTV; LAHULoan akd TEyAiVT; Beal 
P aopaai'y and OuAtrELs Bead. 

(6) Sop TuVe V. Moxhay (184^, 2 Ph. 774 ; Formhy v. Barker, [1903] 2 Ch. 
639, 0. A.; and titles Equity; Beal Puopekty and Chattels ^al. 

(c) Scarf v. Jardine (1882), 7 App. CoS. 345, per Lord Selbohne, L.C., at 
p. 361. 

{d) The coiumouost example el novation occurs where, on the dissolution of 
partnership, tho former partners who continue to carry on tho business roleuse 
the retiring partner from liabilify for the firm’s debts and give notice to a 
creditor, who accepts the liability of the new firm in place of that of tiie old. 
See following oases and Partnership Act, 189D (63 ft 64 Viet. c. 30), s. 17. _ For 
the case of on agent agreeihg tb hmd money of his principal for his principal’s 
cxedit(ff, sometimes described as a smeies of novation, see p. 476, ante, 

(e) Menderaon Y.Bkibari (1869)> 6 Exch. 99. 

If) Wtteon V. Lloyd (1878), t. B. 16 Eq. 60, g^p. 74. 

(a) CUzon y. CTiadreu (1824), 3 B. ft 0. 691; Liveraidye r, BrvaiibeM (1869), 4 
ft N. 603 ; CodiVana v. Qreen (1860), 9 0, B. (h. s.) 418; WJwirUAi. y. Waiker 
0826), 4 B. ft 0. 163, foUowiiig and explaining r. CWphtnd (1821), 6 

B. ft Aid. 228 ; Talfbch T. iTarvia (1789), 3 Term Bep. 174, ^ Bdllee, J., at 
p. l80 ; seb aim larael v. Bouglaa (1789), 1 Hy. BL z39; Ifadgaon v. Attdereon* 
(1825), 3 B. ft C. 842 ; Lacy v. M’Neile ^ 1824), 4 Dow.»& By. (k. B.) T! • 

(/i) FaMia y. Xtenton (1828), 6 B. ft 0. 393; OrouftM y. Ourtuy (1832), 9 
Bing. 372. 

(0 See oases cited in note (A), supra. 
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Biot. it. however, uecessary that such amount should be either ascertained 
Novatioii. or due at the moment of the agreement to transfer the debt, if it is 
subsequently ascertained and due before the originalr party has 
suffer^ any change of status (k). 

Coneont. 1027. Since novation is a new contract, it is essential that the 
consent of all parties shall be obtained (1), and in this necessity 
for consent lies the essential difference between novation and 
, assignment (»i). 

Implied Suoh consent may be inferred from conduct without express words. 

consent. Company, by registering a transfer of shares, agrees to dis¬ 

charge the contract with the old shareholder and accept the new one 
in his stead (n). So, again, the consent of a creditor to a transfer 
of liability from an old to a new firm may be inferred from the 
fact that he continueB to deal with the new firm after notice of the 
change of partners (o). Slight acts of recognition of the existence 
of the new firm which are not incompatible with a determination to 
continue to look solely to the old firm as responsible for the debt 
are not, however, safUcient to constitute novation (p). 


(k) Cruiv/oat v. Gurney (18i{2), 0 liiug* 372; l*oolei/ v. Goodwin (1825), 4 
Ad. & £1. {)4. The subsoquout bankruptc}'' of the original creditor will not ail'oct 
the defendant’s liability (Crowfoot v. (hirtiwi, supnt). 

S WiUtm V. C*ouji/aRd(182l), 5 B. & Aid. 228,222; WJiarton v. Walker ; 
}w. & By. (X. B.) 288; sue also Varher v. H'ue (1817), 6 M. & S. 229; 
Tlwnwu V. ShiUibeer (1836), 1 M. & W. 124. 

(m) Thus, no agreement botwoeii retiring and now partuei's mode without 
the consent of a oieditor can relieve the old nnn from liability, or prevent such 



effected, and he con no longer treat the old partners as liable (Scarf y. Jardine 
(1882), 7 App. Caa 345). £or the case of a creditor electiug to look to the old 
firm, see BrUieh Homes AMurance Convoration, Ltd. v. Paterson, [1902] 2 Ck. 404). 
And conversely it a debtor agrees with a third person that such third person shall 
pay his debt, a creditor who has been no party to the aimomont cannot sue 
the third pei'son (Price v. Hasten (1833), 4 B. & Ad. 433); out the croditor may 
consent to look to a new party as assignee in place of the party with whom he 
originally contracted, and such consent is hinoing on him though given after 
the assignment has been mode (OUlfidd v. Lowe (1829), 9 B. & C. 73). Bra also 
title Pabtnbbship. ‘ 

M Subject, of course, to its statutory rights available against post share¬ 
holders (Me Towns Drainage and Sfitoage Umization Ck>., Morton's Ccue (1873), 

L. B. 16£q. 104). 

(e) JJilborough y. Holmes (1876), 5 Ch. D. 255; Hart v. Alexander (1837), 2 

M. a W. 484 (knowledge is sufficient without dirrat notice, per Pabke, B., at 
p. 48^; Sotfe and, the Bank of Austredasia y. Flower, Baiting Jh Co. (18^), 
L. B. 1 P. C. 27, at pp. 44, 45. But it is otherwise where a new partner is tolmn 
into the finn and the creditor shows a dear intention of continuing his business 
with the old partnen alone (m British Homes Aesuremee Corporation, Ltd, y. 
Paterson, [190212 Oh. 404). Btronger evidence is required to prove consent to 
a transfer of Utility wh^ the errator reties upon a written instrument (Be 
Familg Fndownmt Boc*^-(1870), 5 Ch. App. 118, 132). As to the effect of 

S ublishing sudi notice ixr a newspaper, see Qraham y. Hops (179^, PCake, 
08; JeMins y. Blieard (iBlO), 1 Stanc. 413 ; and Partnership Act, 1890 (1^ ft 
'l54Yict.dt 39), s. 36. r 

(p) Thus, where a debt was due dbom a finn which was subsrauently formed 
Into a company, and &e creditor wrote that he looked to the firm and knew 
nomng of the company, but afterwards applied to the o«bpdny lor interest on 
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Similarly, although a transfer by an insurance company of its 
bu^ess and liabilities is inoperative to bind policy-holders without IKmtlon. 
their consent, such consent may never&dess be inferred, from 
various acts, a reasonable construction of which indicate an 
election on the part of a policy-holder to accept the liability of the 
new company; but the burden of proving consent lies on the person 
alleging it (g). 


his debt, the application for interest was held no evidouoe of an intention to look 
to the company for payment iiy)laco of the original debtor (iZe Smith, KnMtt <e 
Co., Ex parte Oibton (1669), 4 Cli. App. 662 ; Ifarru v. i'arwdl (1851), 15 Beav. 
31 ; and see Urmvn v. Gordon (1852), 16 Bear. 302; and Aepinml v. London and 
North Western Eail, Co. (1853), 11 Hare, 325). And where a plaintiff who has 
contracted with a firm receives notice that a new partner has Wn taken into the 
firm, but, ignoring such uotioo, continues to carry on business relating to such 
oontinct with the individnal or individuals of whom the Ann formerly consisted, 
he cannot make the new partner liable for a fraud committed by the old members 
of the firm in respect of the contract {British Homes Assurance Corporation, Ltd. 
V. Patrrson, [1902] 2 Cb. 404). As to the amount of liability which an incoming 

J )artner will uu taken to have accepted, it has been held in cose of a bankiug 
irm that the new firm is not to behconsidoied (in the absence of proof of an agroo- 
mont to that effoct) oa accepting liability for more than that sum which appears due 
to a customer from the books which are handed over, i.e., the liability of the new 
firm is the apparent, and not uecessaiily the actual, balance {Craufjird v. Cojs 
(1851), 6 Exw. 287). An incoming partner is not liable for work done under an 
agreement mode before he became a partner merely on the ground that the work 
has boon completed and delivered after his aocession (WhiteJuad v. Barrott (1839), 
2 Mood. & K. 248). Conversely, a firm of partners cannot by any agreement 
among tbemselvos, on the accession of a now partner, acquire a right to sue 
upon a contract to which one of their number was not a poxty (WUsford r. IVood 
1794), 1 Esi). 163). Whero, bowevoi', a contract was made by a firm before the 
accession or a new partner, but tho new partner received pan of the benefit of 
the contract, and after his accession a bill was given by the firm, tire new 
partner was hdd liable thereon (Wilson v. BaUep, Patter and Lewis (1840), 9 
Dowl. 18). Comiuire Bagel v. Miller, [1903] 2 K. B. 212; Friend v. Young, 
[1897] 2 Cb. 421. See also title PAB'nusBSHiP. 

( 9 ) Be European Assurance Socittg, and Be Wellington Reversionary Annuity 
and Life Anuranvee Society, Comfvest's Case (1875), 1 Ch. D. 334, U. A., per 
Jambs, L.J., at p. 344. Thus, the mere acceptance of receipts from the 
new company (Re Manch^ter and London Life AMitronce and Loan Associativn 
(1870), 5 Ch. App. 640), the sending in of polioies (in le^nse to an applica* 
tiou) to the new compwy to be indorsed, followed by a refusal to fdga a form 
assenting to a transfer of liability by the old company (Re Medicai, Invalid 
find General Life Assurance Society, ChifMh's Case (1871), 6 Gh. App. 374), and the 
payment of premiums to the now company by diiection of the old company 
without offejwg any alternative mode of payment, have bran held insuffi¬ 
cient evidence of consent (Conguesffs Case, supreij; but if a policy is sent to be 
indorsed, and is returned indorsed by the new company and so accepted, the 
indorsement will be taken to be in substitution for a new policy and novation is 
effected (Re European Asmranee Society, MiUePe Case (1876), 3 Oh. D. 301,0. A. ; 
Re MediccA, Invalid and Genend Life Assurance Society, Griffith'e Cose ^1871), 6 
Ob; App. 374 , at p. 880; Re Jntenuitional Life Assurance ^mety and Herades 
Insurance Co., Ex parte Blood (1870), L. B. 9 316, where the question was 

wither su^ indorsement constituted a nova* ion or^ a gBoxantee). And so 
where it was admits that the policy-holder had ooties m fact of toe transfer 
of lability by ijie insurance company, and uerettoelees ^ot thirteen yean he 
oontiimed to pay premiums to and tolto receipts from the nJtr oompony, it 
was hn16 that evidence of consent could be inferred and that novation had bees 
effected (Be National Provincial Life Assurance Bocuto (1870), L. B.*9 Eq. 306% 
In Re International Life Aseuranee Society and Hereme Inatrams Co., Ex parte 
Blood (1870), li. B. 9 Eq. 316, it was doubted whether payment 0 ^ one premium 
in saw a case without othm facts, inch as sending tbq poli^^^'tndonemenl^ 
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Biot. b. 
Hovetioa. 


Valuable 

oonaideration 

necessary. 


Writing not 
nccesbary. 


Oonsent may alao be implied where it appears that an assiga- 
ment of liability was contemplated by the parties .to the original 
contract as being in accordance with the custom or usages of the 
particular trade or business (r). 

1028 . In addition to the consent of all parties being obtained, it 
is necessary that the new contract should comply with all other 
requirements of an original contract. There must, for example, 
be valuable consideration; but as a general rule the rescission 
of the former agreement of itself constitutes sufficient valuable 
consideration (n). 

An ogreemont to accept the liability of one debtor in place of two 
is not bud for want of vaJuable consideration, for in various ways the 
sole liability may be more advantageous (f) ; but an agreement made 
between the parties to a promissory note fur payment of the amount 
thereof by instalments without the addition of any new party is no 
defence to a claim upon the original note unless there is some 
valuable consideration other than the mere agreement to pay the 
instalinonls (zO. 

1029 . Since novation is a new contract, it follows that it need 
not be in writing as being a promise to answer for the debt of 


'would bo Bufficiont evidence of cuusout to constitute novation; Bee also /te 
Kurojmn Assurance Sofiety Arlntration Acts and Industrial and General Life 
Assurance and Ikposii Co., Corlcer's Case (1876), 3 Ch. D. 1,0. A. Whore a policy¬ 
holder accepted a bonus in the now company, to whicb he was only entitled on 
the aBsmnptiou that he was a policy-holder in the new company, his oonsent was 
likewise inferred {Re Medical, Inmlid and General Life Assurance Boeiety, 
Hpencer'a ZW (1871), 6 Cb. App. 362). These cases, which illustrate the general 
law on novation, must now, in the particular case of life assurance Bocioties, 
be read subject to ibe Life Assurance Companies Act, 1872 (35 & SGYict. c. 41), 
which provides (s. 7) that the policy-holder’s consent shall not be implied unless 
ho has sigiiitied in WTiliug, signed by him or his agent, his abandonment of his 
claim oguiust the old oomimny and acceptance of the liability of the new com- 
])aTiy in substitution; see title IirsuiiAMCii. If there is a deed of settlement 
enabling the company to transfer its business, then novation is effected the 
moment such transfer is made {Re European Assurance Society, Hurt's Case and 
Grain's Case (1875), 1 Ch. D. 307, G. A.; Cocker's Case (1876), 3 Ch. D. 1, C\ A.), 
the consent of the policy-holders being olioady implioaly given, wliether or nob 
the policy is expressed to bo subject to tlie deed of settlement {Re European 
Assurance Stxiety, Dowse'a Case (1876), 3 Ch. 1). 384, 0. A.), unless (be wbnls 
of the doed of settlement rosorvo the rights of the parties insured {Re htdia 
and London Life Assurance Co. (1872), 7 Oh. App. 651). In asoertainingtheinteu- 
tion of the creditor a distinction i to be di-awn between the holder of a policy who 
continues to pay premiums after the transfer of the business and the grantee 
of an annuity who merely continues to rooeive payments {Re Naiionod JProviJtcial 
Life Assurance Society (1870), L. B. 9 Eq. 306, at p. 312; Re India and London 
Life Aaeurance Co. (1872); 7 jOh. App. 651; Re Family Endowment Socieiy {ISIQ), 
6 Ch. App. 118). . 

(r) As, for instance, a custom (or a building owner to tmisfer his liability to 
pay the quantity surveyor to the bulldog 'whose tSnder is accepted {Horth v. 
liaseett, [1892] 1 Q. 13. 333; see also Johnson y. Saylton (1681), 7 Q. B. D. 438, 
C. A., and title Builuino CoRTnAcrs KTo., Yul. Ui., p. 271): 

(s) See Faster r. Datcbcr (1851), 6 Exw'. 839, 801; Gasitt, Nugent (Lord) 
(1633), 5 B. & Ad. 58, 65. 

• (Q Thompson v. Ferdcal (1634), 5 B. & Ad. 925, per DeRSCAN, 0. J., at p. 933; 
Lyth V. Ault (1852), 7 Ez(m. 669, explaining Lodge v. Bkas (1820), 8 B. & Aid. 
811. 

» (h) XeMams v. Bork (1670), L. B. 5 £xeh. 66. 



Part VII,—A&siqnment oi Contracts. 




another, for the original debt no longer exists (a). Sinul«r}T, in'Kere 
the original contract was in writing, and before breach thereof a 
new verbal contract has been entered into in substitution for it, 
evidence of such new verbal contract may be admitted, for, the 
old contract being annulled, the new contract does not vary it, even 
though the new contract may adopt some of the provisions of the 
old qne (h). 

1030 . The principle of novation applies to contracts of service as 
well as to other contracts, so that a servant or agent who agrees to 
serve a firm for a period of years, but on the dissolution and 
reconstruction of the firm before the expiration of such period 
agrees to serve the reconstructed firm in place of tho dissolved firm, 
has no right of action for breach of contract against the dissolved 
finn (c). 


Part VIII.—Inte'rpretation of Contracts. 

Srct. 1. —In General. • 

1031 . The interpretation of a written document is, generally 
speaking, a matter of law for the court, and is regulated by certain 
weil-establishad rules (d). Tlie jury, however, must in certain 
cases (e) ascertain as a fact tho meaning of the words used in a 
written contract and also, in order to enable the court to construe 
the document, the surrounding circumstances of the particular 
case (/). Where the contract is oral or is to be inferred from a 
series of acts and things done, in the coarse of which letters arc 


(eO Brofuming y. HtaJlard (1S14), 5 Taunt. 450; TagJt/r y. Hilary (1835), 1 
Cr. M. ^ B. 741; Amtey y. Mardm (1804), 1 Boa. & P. (K. B.) 124. 

(5) Oo9$ y. Nugeiit {Lard) (1833), 5 B. & Ad. 68, 65 (unless, of oounie, such 
now agrepment is reguirod to do in writiiig for other reasons, such as the Statute 
of Frauds). 

(c) Jfobton y. Cowley (1858), 27 L. 3. (BX.) 205 ; aud see Brace y. Colder, [1805] 
3 Q. B. 2{i3, 0. A. 

(d) See p, 510, poit. See also title Dbeus and otbsb Instbumemts for the 
rules as to the construction and intorpretstion of documonts generally. 

fe) Bee p.611,p(xf, 

(/) As to the respeotive functions of judge and jury, boo the following canes: 
Neibm V. Ilar/ord (1841), 8 M. & W. 80G, 823, per Pabke, B. ; Bmet v. Shawl 
(1877), 2 App. CaS. 465; Simpeon v. Margiteoa (1847), 11 Q. B. 23, and cases 
there cited; ItutchUon y. Bowker (1839), 51£. & W. 635; Robey v. Arnold (1898), 14 
T.Jj. B.220,0. A.; r. CatenBoiih(\%b2), 7 Exoh. 594; Lyky. iIteAa>w(1806), 
L. B. 1 H. L. 222 ; aille v. Evane (1862), 31 ii. 3. (oet.) 447; Charge D. Emery 
Co. y. WtBe, [1906] A* 0. did, P. 0. The rale that tiie oonatraotioB of a docu¬ 
ment is for me court applies equally where the original document ia lo^t aitd 
pand erideqee is giv^u of its epntents (BermK r. Hor^aU (1868), 4 0. B. 
(V. 8.) 440). It is for thp oourt, nnd not the jury, to decipher badly<wiitton 
words (B- V. Iltudu (1816), 1 Stark, 421). Parol eid^pe may be^ven pf the 
Burroonding drciunstanoes for the purpose of'explaining, but not of Toryinl;, 
the words used {Mm^ord y. Oethmg (1859), 7 0. (W. 8.) 804, 821; Carr y, 

Moniffion (1864), 4 B> AS. 408, Ihc, CL; Maaionald y. LengbaUvm (184^ 
1B. A £. 077; and see p. 4 II, j^t). . * 
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U General 
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written, but the contract does not depend Bolelv upon the letters, it is 
for the jury to sa;^ what is the real contract between the parties(^. 

Tims, nsually it is a question of fact for the jury whether an 
instrument has been delivered as an escrow, but where facto are 
proved by evidence in writing which is undisputed, as, for uample, 
where a form of contract is sent inclosed in a letter explaining why 
and on what terms it is sent, the construction of the letter, and 
the question whether the contract is delivered as an escrow, is for 
the judge (h). 

Sect 2 .—Written Contracts. 

1032 . The first general rule of construction of a written contract 
is that the language of the instrument is to be understood in its 
ordinary and natural meaning, notwithstanding the fact that such 
a construction may appear not to carry out the view which it may 
bo supposed the parties intended to carry out (t); and evidence 
may not be received to show that the language was intended to be 
used by the parlies wllh any other than the ordinary and natural 
meaning (1), for there is no such thing as equitable, as distinct from 
legal, construction of an agreement, equity in this respect following 
the law(i). 


(</) MtKure V. Qarusocd (1849), 4 Exoh. 681,68t>, 690, Ex. Ch.; Bolckow v. Seumovr 
(1864), 17 C. E. (k. B.) 107; Itokeman t. Mtyuntniephen (1874), L. R. 7 II. L. 17 ; 
Gumeti V. Wtmeralei/ (^1864), 4 E. & 11.183 ; Jonea t. Littledau (1837), 6 Ad. & El. 
486; Holding t. EUiatt (1860), 6 H. & N. 117; Long v. Millar (1879), 4 0. P. D. 
450, 0. A.: yVittiamaon v. Barton (1862), 7 il. & N. 899. 



BritiahBaU.Co. (1881), 6 App. Cas. 114, per Lord IIlackburn’, at p. 131; Smith 
V. Cooike, [1891] A. C. 297,^ Ijord IlALBBtrTir, rj.O., at p. 298; Ellwtt v. CrutchUy, 
[1906] A. 0. 7, per Lord Halbbuhy, L.O., at p. 0; Qrted Webern RaU. Co. 
{Dircctora e^e.) t. Roua (1870),'L. R. 4 H. L. 650, per Lord Westbuht, at p. 
659; Malian v. May (18^), 13M. it W. 311,517; Birrell v. Dryer (1884), 9 App. 
Cos. 343; Taylor y. St. Helene Corporation (1877), 6 Ch. D. 264, 270, 0. A.; 
Venaby and Vadeby Main Collieriet Co. y. Fenton (1898), 14 T. L. B. 268 (meaniag 
of*' fatal accident’* in a mine); Felix UadUy A Co., Ltd. y. //a(^,Yl898] 8 
Oh. 680 (meaning of *‘ secnritios ” for debts); Croydon Rural Dieiriet Oouaeil v. 
Suthm Dietr^ Water Co. (1907), 71 J. P. 313 O'damage to prppeitj caused 
by or resulting from execution of works”}; Edwardw Menu (^., Ltd. y. 
Vhudkigh (1897), 14 T. L. IL 64, 0. A..(agreement for letting of ban etc. of 
theatre "so long as it should remaih m his hands”); Wheeler y, Fradd 
(1898), 14 T. L. B. 302, 0. A. (agreement to repay money after oompany 
should go to allotmenti Loatee y. Maple (1903), 88 L. T.-288 ("fail w 
procure a licence"); Shwdbred db Co. y. Wmdmm (1908), Timee, 'Daaiem.- 
her 1st, 1908 (work to be done to " entire aatisfootion " of defendants); London 
Mnaic IMl, Ltd. y. Auetin (1608), Timee, December 16th, 1908. See, however, 
M^Cotoan y. Ba/m,*" The Niobe,*' [1891] A. 0.401, where a ohip was mteipreted 
to inolnde the ship’s tng, but see s^^al reasons ihe^or, per Lora Watsok, at p. 
407; see also Blare y. Guilini, [1903] 1 £. B. 336, fallowing ffartehome y. Wataon 
(1838), 4 Bing. (w. o.) 178, where a reservetion of a landlord’s right of action 
under a lease was implied fiotwithetanding that the contract pioyidsd for 
inpidance <in certain events which had Imppened) of even olanM in the 
hsne; and «9ee p. 3lf, note (e), poet. See also Dominion,Coal Co., Ltd. y. 
Dominion Iron and Siad Co.] £0. (1909), 28 T. L. B. 309. P. 0. 

(k) iSAorey. ITiVeoB(1832), 9 d. & Fk. 383, 665, 366, H. L.; Eitehin V. Groom 
0. B, 313; MeCloan v. Kennard (1874), 9 Ch. App. 336, 343, 349. 

^(l) Scoff y. liverpoot OoeparoHon (1868), 28'Xb J. (CH,) 2^ 233; see Midland 
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1033. To &i 8 general rule there are two ezceptions(m) 7 - A*"’ ^ 

(1) Where the jurj has found as a fact that certain worde, jm, for 
example, words or phrases employed in art, commerce etb., or in a Cottteuts. 
particular locality, Imvo been used in a special technical sen 80 other Techn^ 
than their ordinary sense, then the court will construe them in such words, 
special technical sense (n) and though evidence of a particular 
ouscom or usage is not admissible to annex a new term or condition Coatoia. 
which is inconsistent with or repugnant to the express terms of the 
instrument (o), evidence of such a custom or usage is, nevertheless, 
admissible to alter the apparent meaning of words and to show 
that they were intended to be used with reference to the custom or 
usage in a special sense (p). But evidence will not be admitted of 
any sucn technical or secondary meaning of words unless the court 
is satisfied, either from the context or from the circumstances of 
the case, that the parties did not intend to use the words in their 
primary or ordinary sense ( 9 ). In certain cases parol evidence may 


Oreat If'eaUru Railway of IrdanA {Directara tk.) v. Johnson (18S8), 6 H. L. Cos. 
798. Equity will not constrae a joint contract as joint and sevem {KendaR v, 
Ucmilton (1879), 4 App. Cos. 604, 621; seo, however, on this pointy p. 338, awk, 

(m) See M'Covxm y,Bains, " The [1891] A. 0. 401, 408. • 

(n) Median v. May (1844), 13 M. & W. 611, 518; Bold y. Rayner (1836), 1 

M. & W. 343; Stvd^ y. Sanders (1826), 6 B. & 0. 628; Oohld y. Beeehty (1829), 
3 24; Slwre y. Il^on (1842), 9 Cl. & Fin. 366,566,666, H. L., and cases there 

cited; Roley y. Arnold (1898), 14 T. L. B. 220, 0. A. (moaning of “ re-ongago< 
ment” in theatrical aunt’s contra^. Evidence of such usara of wow is 
analogous to translation [Shore v. Wtlaon. supra; Grant v. Maddox (1846), 16 
M. & W. 737, per Flati', B., at p. 746). As to translations generally, see 
Di Bora v. PhiUippa 10 H. L. Cos. 624; Chatenay y. Braxulan Submarine 

Teleataph Co., [1891] 1 Q. B, 79, 0. A. 

(o) Abbott v. Bedes (1876), 46 L. J. (q. b.) 117, 0. A.; Bower v. Jones (1831), 
8 Bing. 65; Wards v. Stuart (1860), 1 0. B. (ir. 8.) 88; Fvdlwood v. Akermun 
(1862), 11 0. B. (n. sO 737; Biggs y. Cordon (I860), 8 0. B. (w. s.) 638; Caine 
v. Horsfall (1847). 1 Exch. 619; BarJeer y. Jboeteon (1858), 40. B. (w. s.)346 ; 
(hruse y. Patne (1869), 4 Ch. App. 44l ; Barrow v. VusUr (1884), 13 Q. B. D. 
636 ; Wright v. ZMand [Marqum, [1908] 1 K B. 63, 0. A. 

(p) Orant y. Maddox (1846), 16 M. « W. 737, per Alperson, B., at p. 746 

(“ years ” in a theatrical agreement held to mean portions of years); Smith y. 
Wilson (1832), 3 B. £ Ad. 728 (" a thousand rabbits ’* held to mean twelve 
hundred); see also Myers y. Sari (1860), 3 E. £ E. 306; Brown y. Byms (1864), 
3 E. £ B. 703, 716; Norden Steam Co. v. (1876), I 0. P. D. 664; Kelly 

y. Lmdon Pavilion, Bid. (1898), 14 T. L. B. 234, 0. A.; Southland P'rozen Meat 
and Produce Export Co. y.'Neum Brothers, [1898] A. 0. 442, P. C. (the words 
" be in any way concerned or interested in the erection or use of any similar 
works'* oonstniM in bosmess sense); Blow y. Zsun's(1902), 19 T. L. B. 127 (the 
words “ when theatrical'performances are suspended from any cause whatever ” 
held to refer only to a general dosing of theatres); Bardie v. Balmain (1902), 
181. L. B. 539, 0. A. (similar case); Coehran dk Son v. Leckie’e Trustee (1906), 
8 F. (<7t of I^SB.) 076 (" all goods held in trust covered by insaxance against 
fire"); Bawson y. Isle, [1906] 1 Oh. 633 (me^ng of **book debtSee title 
OueTOHB ANP ITaAOES. 


(o) In Biddleeombe y. Bond (1835), 4 Ad. & El. 332, and Parker y. Gossuge (1836), 
2 Ch. 11. £ B. 617, the court refused to oonstru^ the word "iasdlyency^* in a 
tedmioal eense, thm being nothing in the context to justii^ such a oonBtrac- 
tion. Where a person covenantsd not to jue a house as a beerhouse, hut opened 
a grooet’s where he eanied on the sale of beer to be drank ofil the premises, 
endence to (how that " beerhouse" was understood in the trade to indude snob 


a shop -was lejeotod [ffoH £ Co. y. Cb%er (1881), 10 Oh. D, 718; see EUiott v* 
Turner (1846), 2 CL B 446, 461, Ex. Oh.). ; ' « 



CoNtRAtn*. 


Slfl 


siMt. i also be given to explain a latent ambiguity, or to show that the 
WHtten contract was made subject to a condition unexpressed in the 
Cont rac ts, writing (r). 

Tontot. Where the context itself shows that words were not intended 

to be used in their ordinary sense, such words are construed in 
harmony with the context («), and greater regard is paid to the 
intention of the parties as appearing from the instrument when 
construed as a whole than to any particular words they may have 
used to express their intention (t). 


Whole 1034 . The whole of the contract must be considered in order to 

contract to ascertain tbo moaning of any particular jiart thereof (a). When 
conai ercd. contract is to be ascertained from a series of letters or dodu* 

, mcuts the whole of the correspondence must be looked at, and, 

although two letters in the course of such correspondence may 
appear to contain a completed contract, the court will not hold the 
contract to be complete where subsequent letters show that certain 
terms had not been agreed upon (b). But when a contract has in 
fact been completed and reduced to writing the court is not entitled 
to consider antecedent acts or correspondence, or to look at words 
deleted l>e{ore the conclusion of the contract, in order to ascertain 
the meaning of the contract in writing finally agreed upon (c). 


Implied 

terms. 


1035 . In construing a contract, a teim or condition not expressly 
stated may, under certain circumstances, be implied by the court (d), 
if it is clear from the nature of the transaction or from something 
actually found in the document that the contracting parties must 
have intended such a term or condition to be a part of the agree* 
ment between tboiu (c). Such an implication must in all cases be 


(r) Seo i>. a‘2:i, p/at, as to tbo admissibiUty, gouorally, of parol evidence to alter 
or explain a written agroaineiit; also title Evidknctr. 

(s) AV Cowan v. Jhtiiie, “ Thr Mobe,” [1801] A. 0. 401, 408. 

m Ford V. Jkich (1848), 11 a B. 842, 8GG. 

(a) Barton V. (1812), 16 East, 680; Slcldeiiiore v. (1817), 

6 M. & 8. 0; Eldordie Steamship Co. v. liorthwick, [1{)06] A. G. 03; National 
Provinrial Bank of England y. Marshall (1888), 40 On. D. 112, C. A.; Vidas v. 
Ilulme (1828), 8 It. & (3. 6G8; Biekmore v. JHnimer, [1903] 1 Ch. 168, 0. A. 

(b) iJuss^ V. Ilwyie-Payne (1870), 4 App. Cas. 311; see, howev^'r, this ooae 
explained in Bolton PArtniera v. LanJart (1889), 41 Ch. I). 295, at p. 306, G. A.; 
Bristol, Cardiff and Swansea Aerated Bread Cu. v. Magga (1800), 44 Ch. 1'. 016. 
Whore two principals outer into a contract on the face of which no interventibn 
by an agent appmrB, the court will he' slow to import into such contract a con¬ 
dition contained in a covering letibr addi-oBsed by a principal to the agbnt of the 
otliGrpaTty(Jfaconcb,vV. lyeuvr,[1894J 21.B.663,668,ILL.). Seep.351,anM. 

(c) Ingiu V. Battery (1878), 3 App. Gas. 552; Lee v. Alexander (18^), 6 
App. Gas. 853. Acts done after an agreement may be material as evidence of 
facte existing at the tlino of the agiebnent, and therefore relevant to its inter¬ 
pretation be part of the surtoUnuing circiunetanoes, but are not admissible to 
constme the agreement itsoll (JIfSnro v. Taylor (1850j, 8 Horb, 61, at p. 56). 

(d) See Morgan v. Ravey (1ml), 0 H. & N. 265, whidh decided that wherever 
a rotation exists between two parties which involves the performance of certain 
duties by one of them, and thS payment of reward to him by the other, the laW 
v^l mply, or a jury may infer, a promise'by eadh party to do what is to be done 
M him; and see per Lora ^UJer, M.B., in E» parte Ford (1885), 16 Q. B. D. 
6W, at i). 307. 

(s) JMidland Bail, Co. T. London and North Western Bad. Co, (1866), Id L. T. 
264; Simlyn k Co. V. Wood A Co., [1891] 2 ^ B. 488, G. A., Kay, L.J., at 
1^. 49^ (a continuing contract to sell to the plaintifl aU brewers grains inade by 
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founded on the presumed intention of the parties and upon 
reason (/), and will only be made when it is necessar; in order to 
give the transaction that efficaoj that both parties mast have 
intended it to have ( 9 ), and to prevent such a failure of consideration 
as could not have been within the contemplation of the parties (h). 
of there is any reasonable doubt whether the parties did intend to 
enter into such a contract as is sought to be enforced, the document 
should be looked at and all the surrounding circumstances 
considered, and if the document is silent and there is no bad faith 
on the part of the alleged promisee, the court ought to be extremely 
careful how it implies a term (i). It is not enough to say that it 
would be reasonable to make a particular implication, for a stipula¬ 
tion ought not to be imported into a written contract unless OR 
considering the whole matter in a reasonable manner it is clear 
that the parties must have intended that there shonld be the sug¬ 
gested stipulation (a). If the contract is effective wi^out the 
suggested term and is capable of boing fulfilled as it stands, an 
implication ought not to he made ( 6 ). In every case the question 
whether an implication ought or ought not to bo made will depend 
on the particular facts, consequently it is neither possible nor 
desirable to lay down any hard and fast rules on the subject, and it 
must be remembered that the construction of one contract will 
afford but little guidance for the construction of another unless the 
facta and surrounding circumstances ore practically identical (c). 

tlie dclondant!) did not imply that the defendants would continue in business until 
the expiration of the term); Donalatv. Baytua (1908), 78'L. J. (p. a) 13, atp. le. 

(/) The Moorcock (1889), 14 P. I). 64, 0. A., pin* Bowen, L.tf. at p. 68 (a 
representation that it was safe for a ship to lie at a wharf importeci into a 
contract for the uso of the wharf). 

(y) Ibid. ; and see Tjamh ▼. Jlvar.$, [1893] 1 Ch. 218, 0. A., per Bowen, L.J., 
at p. 229. In Nkicoll and Knight y. Athlon, Edridge & (7o., [1901] 2 K. B. 126, 

C. A., the parties had contracted for the sale and purchase 01 seed to be shi])i^ 
by a named ship at a specified date, and it was held that there was no implied 
warranty that the ship should continue to exist at such date, since the parties 
must hare known that performance of the contract would become impossible 
unless the ship continued to exist. 

(A) The Moorcock, supra. 

(»■) See per Kat, J. , in lie BaUtooy and Electric Apjtlianees Go. (1888), 38 Ch. 
,D. 697, at p. 606 (on sole of patent to a company, no implied covenant by 
company to xeep the patent alive); BougUu v. Baynes, supra. 

(a) Jlamlm A Co. v. Wood A Co., [1891] 2 Q. B. 488, 0. A., per Lord 
Esbek, M.B., at p. 491. 

(b) ConsoUdated OcAdfitlda of^ 8ou£h Africa, Ltd., r. Bpxegtl d Go. {1 909), 25 T. L. B. 
275, per Beat, J., at p. 277 fin sale of sham for speoim settlement, no implied 
oondhaon that the speoial settlement should take pleoe within a reasonable time). 

5 (e) Bee The Moorco^ supra; Hamlyn A Co. y. iFood A Go., ev^a; The Beam, 
19061P. 46, 0. A. (implied ropresontation that ship could safely berth at wharf). 

!he fwowing caees may he referred to for instances where an implication has 
bem imports into a contract: —Turner y. O^smith, £1891} I Q. B. 644, 0. A. 
(where agent employed for term of years on commission, an implication that the 
principal wfll do what is necessary to enable the agent to earn his commisaou. 

In Rhodet y. Forwood (1876), 1 App. Cos. 2S6, whole there was hdd to be no such 
implication, thero was no express contraot to employ the agent. Both these 
oases were considered and enlained in Nortkey y. ^tvilUou (1902); 18 T. L. B. 
648, in which pHII£nfOBa, Jr., sud that if the oontmot is to cmplojr oe an agent 
merely there ie no implied promise to him with the xneans of oaxning bis oom- 
mission, but that it is othorviso wheie the contract ie one cA serrlce and thp * 
commission takes the place of salary); Raibh y. Oreen, [1895] 3 Q. B. 315,*0. A, 
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Shot. 2 . 1036. It is a ^neral rule of construotion that terms of a bitten 

Written instrument which import that the parties have agreed upon certain 
Contracts, thmgs being done have the same effect as express promises» or, in 
Word! the case of an instrument under seal, covenants, by the respectivo 
Importing parties, to do all such things as are necessary to carry out the agrae- 
•greemcnt. ment according to the expressed or manifest intention (cQ. It .is 


(it is on implioA tonn of a contract of service that the servant will observe good 
faith, towards his master daring the enstonca of the confidential relation between 
them); Kirchner v. Ortthan, [IVOit] 1 Ob. 413 (implied term in contract of 
service not to divulge infoimation obtained); Baynn Jk Cn. v. Lloyd iSons, 
[ISftfi] 2 Q. B. 610, 0. A. (covenants for title and quiet enjoyment implied in a 
sub-loose): Be Anglaey {Marguit), Willmot v. Oardner, [1001] 2 Ch. 649, 0. A. 
(an agreement to pay interest may be infeired from, the course of dealing between 
the parties); see also Stirling v. Maitland (1864), 6 B. & S. 840, where Coox- 
BUSMi 0. J., at p. 862, said that if a party enters into an arrangement wUoh oaii 
only take efieet by the oontiuuanoe of a certain existing state of circumstances 
there is an implied engaMment on his part that he shall do nothing of his own 
motion to nut an end to that state of circumstances under which alone the arrange, 
ment can be operative, h'or instances where the implication has not boon made, 
see Churchveard v. Jt. (1866), L. B. 1 Q. B. 173 (contract to cany moils, no implied 
condition on part of Crown to employ the contractor); B. v. Demen, [1000] A. C. 
103, F. 0. (contract to print public documents at a price, no implied ptomiso 
that orders for work shall bo given); Morell v. New London Diacouni Uo., Ltd. 
(1902), 18 T. It. B. 607 (agraement to contribute towards cost of building a theahs, 
no inralied promise to build the theatre); HardU v. Balmain (1902), 18 T. L. B. 
639, (J. A. (contract to produce play at certain theatre on certain date, defen¬ 
dant not discharged by teamn of theatre being closed for repairs to oomply with 
requirements of oonnty council); BeBtiyvd Aquarium, Ltd. (1903), 20 T. Ij. B. 
36 (no implied promise on pi^ ot ente^iument company to life members that 
the undeimking should continue to exis^. See also Atj^n v. Atatin (1844), 5 
Q. B. 671; Be Chappdl, Ex parte Fora (1866), 16 Q. B. D. 305, C. A.; coses 
cited in note (d), infra, and the Coronation cases cited on pp. 430, 431, ante. 

(d) Wood V. Chpj^ Minere' Co. (1849), 7 0. B. 906 (an agreement Iwtween A. 
and B. that A. sncul buy certain proporty from B. imports an undertaUng by 
B. to sell the pT<^rty to A, per Wilds, O.J., at p. 936); St. Albane {Duhe) v. 
Ellit (1812), 16 East, 862 (covenant in lease to plough and cultivate all the 
premisee, except the rabbit warren and sheep wi&, in a due coarse of 
husbandry imports a covenant not to plough the rabbit warren or sheep walk); 
Payne v. Haine (1847), 16 JI. & W. 641 (a covenant by a lessee to keep premises 
in good repair during the term imports a covenant to put them in good repair if 
they are m bod repair at the commencement of toe term); iSaner v. BSkn 
(1878), 7 Ch. D. 816 (the same role applies where the covenant ia by the lessor); 
M'Intyre v. Belcher (1863), 14 0. B. (xr. B.) 664 (a promise by the puiobasOT of 
the goodwill of a business in consideration of the transfer to pay a oertain pro. 
portion of the earnings tor a specified period imports a promise to cany on the 
busineae during such period and not by any wilful act or default to prevent the 
receipt of eaminge); Tekgremh Demateh and Intelligenee Co. v. McLean (1873), 
8 Ch. App. 668 (sunilfur case); Oadent, IM. v. Neia^ [1906] A. C. 109 (Sjeree- 
ment to give bonus to customm for a certain period varying with tiie profits of 
a businte imports aptomisfi' to wntinue the business so that the amount ot the 
bonus can be asoeiiained); WUlwma v. BurrtU (1846)^ 1 0, B. 402 (provision in 
a lease that the lessor should daring the term warrant and defend the lessee 
against aU persona lawfully claiming the premises held equivalent to an express 
covenant for quiet enjoyment; Turner v. [1891] 1 Q. B. 644, 0. A. 

(agreement to mtiploy a pc^n as agen;^ idt a specined tenn, for the sale of 
to be submitted to him by samples from time to time, hdd to import an 
foUgation to submit eamplfs so as to enable the agent to eam his oommissioo); 
see mao Emmeru v. Eiderton (1863), 4 H. li. Cas. 624; Devotudd r. Beeeer S Sona, 
[ig0^2E.B.728,0. A.; andoom^reBAodtev .F'orwood(167e), 1 App.GBa.266; 
.ibCa, V. Wood <2 Co., [1891] 2 Q. B. 488, C. A.; Morill ▼. Jvew London 
Chi, Ltd. (1902), 18 T. L. B. 607; Moen v. CmibeTweB, Borough (7eHn«tf 
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inunaterial whether the words importing the agreement are eon- SacM, 9. 
tained in the recitals or in the operative part of the instmment (s), WiMl 
and it is saffioient if the intention of the parties mntnally to contract Contne&l. 
a^j^rs from the instrument as a whole (/). A recital of agreement 
wiU not, however, import a covenant where there is an express 
covenitnt relating to the same subject-matter (g), unless the express 
covenant is so ambiguous as to justify a reference to the recitals 
in order to explain it (h). Whether a recital or acknowledgment 
operates as a contract is a question of construction in each particular 
case, and depends on what appears to have been the intention of 
the parties having regard to the terms of the instrument as a whole 
and the surrounding circumstances (i). It is also necessary to 
distinguish between words importing an agreement and words of 
mere qualification (j). 

1037 . General words in a deed will be construed with reference Oenerai 
io the recitals, and may be restrained by a particular recital (k). 


(190S), 68 J. r. 67, 0. A.; Bovine, Ltd. v. Dent and Wilkimtm. (1904), 21 T. L. H. 
82; IKeAA v. Plummer (1819), 2B. & Aid. 746 (a provisios in a lease that the 
tenant should during the term fold his flock of sheep \ 7 hich he should keep on the 
premises held to import a covenant to keep a flo^ of sheep on the premises); 
Shreaahary (Earl) ▼. Goidd (1819), 2 B. & Aid. 487 (covenant by lessee at all times 
and seasons of burning lime to supply the lessor and his tenants with lime at a 
stipulated price for the improvement of his and their lands etc. held to import a 
covenant to bum lime at all such seasons); OUg of Dublin Steam Packet Co. v. B. 
(1908), 24 T. L. B. 798,0. A. (contract for the carriage of mails held to import 
an obliwtion on the Cmwn to allow such facilities as were reasonably necessary 
to ename the contractors to perform their oblations under the cont^t). 

a Droola v. Jennings (1866), L. B. 1 C. £ 476 (a recital in a oommsition 
that the debtor hu agreed to pay a certain composition on Ms d^ts was 
held equivalent to a covenant with each of the creditors to pay such composition); 
FarraB v. ffilditeh (1859), 6 0. B. (ir. s.) 840; Lay v. MiOtram (1865), 19 0. B. 
flCe 8a) 479e 

(/) R'chxZ t. Copper Miners' Co.J\SMS>), 7 0. B. 906. 

(y) ihiuwsv. IVedweB (1881), 18 On. D. 354,0. A. (recital in moniage settlement 
of agreement to settle af^'Ocquired property of either husband or wue; covenant 
by husband alone that if property shoiild be aoqni^ by either he would 
settle; it was held that no covenant by the wife was impliM to settle property 
acquii^ by her for her sepuate use). 

(A) De Bos' Trust, aardwicke v. WSmot (1886), 31 CL D. 81 (^milar 
case; but the covenant by the husband was that he and the wife would settle 
etc.; it was hdd suffloienuy ambiguous to justify a rdeienoe to the recitals, 
and that ^e wife's property was bound by the covenant). 

0 Courtnm v. Taym (1843), 6 Man. ft O. 851; Farrall v. HUditeh (1859), 5 
0. B. (IT. S.) 810. 

(/) Wdtvtridgeu. Steward (1833), 1 Or. ft M. 644, Ex. CL (assignment of lease, 
subject to the payment at rent and performance of the covenants; held, that the 
assignee, having assigned over, was not liable for rent the assignor was sub. 
seiiuently compelled to pay, the words "subject to the i^yment of rent etc." 
bewg words of quaUflcation and not of contmrt). Thooiffinaiy provision in 
the case of a covenant by a tenant not to assign witiumt the eohsent of the 
landlord, that tto consent shall not be arlatrarily«or onreasmaHy withheld, 
does not amount to a covenant by the landlord not to reftse his consent 
arbitrarily or unreasonably, but merely quajifiM the covraant of tenant,* 
and jusraes him in assigning without consent if it it arMtrarily or unreason. • 
ably withheld (TVrtoor v. Sigge (1874), L. S» 9 Exidn 151; Sear v. ffoxse 
Pnmrfy and Investment Soctetu (1880), 16 Oh. D. 387); and see Andrew v. 
Br&man, [190811KB. 696, 0. A; Jenkins v. Priu, [190811X31.10. 0. A.^ e 
(k) Datiby v. Coutta ftCL (1885), 29 Ok B. 600; Fe^furr. aommrthami^Fl^),' 
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General words will also be constraed with reference to the sabjeot- 
matter in relation to which they are need and n^ay be limited 
accordingly (2); and the court in construing a written ooniract is 
entitled to consider the pipobability that the parties have used wo^s 
in a sense given to them by well-knpwn judic^ construction (m), 
or that they had certain extrinsic facts appearing iiom the sunouQd- 
ing circumstances of the particular case in their minds when they 
entered into the contract (n). 

1038 . Where general terms follow particular ones it is a well- 
eslablishod rule that sucli general terms are to be taken as being 
intended to apply only to those persons and things which are ^tudem 
generis with those comprehended in the particular ones. The most 
common application of this rule occurs in the construction of policies 
of insurance, where special enumerated risks are insured against, 
followed by a general clause insuring against all risks whatsoever, 
the last clause being construed as limited to risks of the same 
naturo as those previously mentioned^^(o), 

1039 . The same rules of construction apply to mercantile con¬ 
tracts and policies of insurance as to other instraments (p); and 
in such a policy the words of a warranty will be construed according 
to the sense in which they are commonly used by merchants, and 
not that in which thoy are used by men of science ($). 


4 M. & S.^ 423. Thus, where a bill of sale assf^od “ all hoiisohohl goods 
of every kind and description whatsoever in a cettaiii houso more particu¬ 
larly mentioned and sat forth in an inventory,” and the iavoutory omitted 
soma of the goods, it was hold that the operative part of the bill of sale 
was restricted by the suhseqnent words (Wood v. Eono^iffe (1851), 0 Ezch. 
407). In the case of a policy of life assurance this principle extends to 
roauing the policy and declanition togothor, so that where a policy provided 
that the policy should bo vAid if any statement in the declaration was unt^'iio, 
and the declaration declared that the policy should bo void if any statement 
therein was dosisnedly untrue, the declaration was held tq explain the clause iji 
the policy, whicH could accordingly only be avoided by reasqu of a desiTOedly 
untrae statement (FowZxs v. Mancheeter and London JsturaneeAaaoriation (1863), 
3 B. & 8. 017; Jlemminga v. Sreptre Lift Aeaofiation, Ltd., (lOOdj 1 Oh. 365}. 
l'"or variations betwoon recitals and operative part of deods, see title Dbkus 
AND OTUEE jifSTHUMENTS. 


2 De G. F. & 38; 4Iogg v. Unaitn (itos), 1 Taunt. 347; v. OolitmiKi 

(1804), cited 1 Taunjb. 349; Qardaer v. Millie (1796), 6 Term Bap. 591. 

! m) Thamet and Meraty Marins Inawrance Co. v. llamilton, Fvaaar di Co., aupra. 
n) 'Birrell v. prytr (ISSlOt 9 App. Gas. 845, 353. 

tf) Thamea and Mmey Mgaiw Inauranee Co. v. ffamiEon, Fraser Co., attpa; 


Tjte V. Mexan^ (1863), 8 Ad{>. Cos. 853; (XdUn v. JBuiler (1816), 5 M. $ S. 
461; see F^rly v. EuthhaBS (1888), 57 It. J. (oH.) 652; Crompton v. Jarratt 
(1886), 30 Ch. D. 298, 0. A.; tamboum v. Melauan, [1903] 3 Ch. 268, 0. A.; 
and title Deeds Aim madk iKSTBUMtiimi. 

A (p) Eobertaon v. French (1803), 4 Bastr Ite, 135; Carr v. Montsfipre (1864), 5 
^B. A S. 408, Ex. Gb.; cpoathvedl v. Bowditeh (1876), 1 0. P. D. 374, 376, 


^B. A S. 408, Ex. Ob. i epouthw^ v. Bowditeh (1876), 1 0. P. D. 374, £ 
CL A. 

(o) V. Standard Marine Tnemwue Co. (1880), 22 Q. B. D. 409, C. A. (i 
. held tp include steel); Moody r. Bwrridge (1704), 2 Esp. 633 (com to inol 
moU). ^titielHSUiuHaa. 
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104d* JSxeeptions in a oonfcraet ats to a general rule to be eon> 
strued strictly against the party in whose favour they are inserted 0‘)> 
but in the base of a grant adyambiguify is to be construed strictly 
against the grantor («). 

10 ^ In construing a written contract effect should be given to 
every word therein which does not appear to have been left in by 
mistake (t), and for the purpose of giving effect to the whole of the 
document the court may insert stops and parentheses when they 
are missing (a), and may also supply words when it is clear from 
the instrument itself that they have been omitted by inadvertence (b). 
Similarly, words may be struck out which have obviously been left 
in by mistake (c), or which are immaterial and surplusage (d), and 
misspelling (e) and grammatical errors (/) may be corrected. 

On the same principle a condition which is repugnant to the 
nature of a grant is void and may be rejected {g) ; a proviso wholly 

(r) Burton v. (1883), 12 Q. B. D. 218, 220, 222, 0. A<; Blackett v. Boyal 

Jixcmnge Aamrance Co, (1832), 2 Cr. & J. 214, 251; Taylor v. Liverpool atvi 
Oreat Tmfam Steam Co. (l874), L.iL0 Q. B. 516. On the ground that those 
whe wish to introduce words in a contract in order to shield themselves ought 
to do so in clear words. See also I'he Pearlinaor, [1004] P. 286; Eldarilic 
Steamfhfp Co. v. Borthiciek, [1905] A. 0, 'J3Price £ Co. y. Union Bighterage 
Co., [lOO'l] 1 K B. 412, 0. A.; Sarill Brothers, Lid. v. Beihell, [1902] 2 Ch. 52(1, 
C. A.; b'owkcs y. Mandiesier and London Assurance Association (1863), 3 B. & S. 
Olt; BirrtU y. Dryer (1884), 0 App. Cus. 345. 

(«) Williams y. James (1867), L. B. 2 0. P. 577, per Wjllbs, J., at p. 681 ; NdU y. 
Devonshire (Duke) (1882), 6 App. Goa. 135,149. Great doubt, however, has boon 
thrown on uis rule bv JESSEL, MLB., in Taylor v. Bt. Helens Corporation (1877), 
6 Cb. D. 264, C. A.; but see Leech v. Schweder (1874), 9 Gh. App. 466, u., per 
Jessel, M.B. It has been bold, too, that a guarantee should be oons^ued 
strictly against the party executing it (Ifnryrmve v. Bmee (1829), 6 Bing. 244), 
that conditions of sale should be construed strictly against me vendor (Seaton v. 
Ma^ (1846), 2 Coll. 556), and that generally speaking, where there are 
several ways of performing a contract, that mode may bo adopted wbi(^ is least 
profitable to the porsob complaining of a breach (Ceickbum v. Alexander (1848), 
6 0 B 79] 814)# 

(0 Hayne v. Cummings (1864), 16 0. B. (e. s.) 421,427; Doe v. Godwin (1815), 

4 ML & B. 265; Tidens v. Hooper (1850), 5 Exen. 830; Hitchin v. Groom (1848), 

5 G. B. 515. 

(a) Doe V. Martin (1790), 4 Tern Bep. 39, 65, 66. 

(h) Coles V. Htdme (1828), 8 B. ft 0. 568 (the word “ pounds ” folloiMg a 
figni-e in the obligatory part of a bond); Ph^s v. 2'anner (1833), 5 0. ft P. 488 
(<* pounds” insertra in a bill of exchange); Bay and Seal's (LortD Case (1711), 10 
Mod. Bep. 4 (a proper name) ; Mourmantl v, Le Clair, [1903] 2 iu B. 216; James 
T. Todlent (1822), 5 B. ft Ala. 889 (annuity for siippon of illegitimate i^ldren 
and ^eir mother during their joint lives: the words ” and during the life of 
the siurivor” added); Wdughr.Bussell (1814), 5Taunt. 707 (‘‘one pound” read 
as “one hundred pounds”); and see Langdon v. Gook (1681), 3 Lev, 21 ; JFitsm 
V. Wilson (1854), 5 H. L. Gas. 40; Fowkes v. Manehester and London Life 
Assitrttnee AseoeidUon, suprot per Bz<xoKBtrRir, J., at p. 930. 

(c) where a contract is contained in 4 printel form from which the parties 

have Umittad to shrike out words applioahfs to a larger or dififiarent contract 
(Dud^xin V. Pembroke (1677), 2 App. Cos. 284; and see SuiSer v. (1667), 1 
Wms. found. 64). • 

(d) Waugh v. Buasdl (1814), 5 Taunt. 707, 711. 

(s) Hulbert v. Long (1620), Gro. Jao. 6D7; Maulet^jr» y. i9au»5js (1670), 2* 
Saund. 79*, 

(/) ‘Ohm's Trustees y. Tjancashire and Yorlahire Aecidmt Insurance Co., Lid. 
(1^). 8 P. (Gt. of Sees.) 015; WdU y. Wright (1678), 2 Mod. Bra. 285. 

(p) BoUy y. Forbes (1820), 2 Bred, ft Bing. 38, and cases thete cited. Theretore 
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inconsistent with a covenant void and, may be rejected (h), and a 
misdescription may be reji^d principle demon- 

eiratio non nocet. This maxim, how^p^nly applies to oases where 
the false demonstration is added |^f^t which was sufficiently 
certain before (t); for where words are inserted which form an 
essential part of the descnription of the eubject<matter they cannot 
be rejected (it). 

In order to give effect to a contract according to what appears 
to have been the intention of the parties, the court may imply a 
term or condition or a qualification of a clause which is not incon¬ 
sistent with the general tenor of the document (Q, but where the 
intention of the parties is not sufficiently clear the court will not 
make a contract for them in order to prevent the whole agreement 
from being void on the ground of uncertainty or otherwise (m). 

1042 . 'Where the parties have put their agreement into such vague 
and uncertain language as to be unintelligible, the contract is 
altogether void(n). unless the uncertain part of the agreement can 
be separated from the substantial part thereof (o); but words which 
are grammatically meaningless may be found by a jury to be used 
in a mercantile sense and construed accordingly (p), and a contract 
is not necessarily void merely because it is open to more than one 
construction (q). 

1043 . Where words are capable of two meanings the object with 
which they were inserted may be looked at in order to arrive at the 
sense in which they were used (r), and where one interpretation is 

a proviso in a bill of ezcbange dravn by a joint stock company purporting to 
restrict its liability is void, os being repugnant to the nature of a bill of ozchougo 
(Re Stale Fire /nawrancs Co., Ex parte mcredith'e and Convere'a daitne (1603), 
32 L. J. (cn.) 300). 

(A) Fumivdll v. C'oomhes,(1843), S Man. & O’. 736; but a mere limitation of 
liability which con bo made consistent with the covenant is valid ( Wdlianu v. 
Hathaway (1877), 6 Gh. D. 644). See Mddmay'a Caae (1584), 1 Co. Bep. 175; 
see also CJieahire Linea Committee v. Lewie & Co. (1880), 50 L. J. (o. B.) 121,0. A. 

(») Boe d. Conolly v. Femon and Vyae (1804), 5 East, 61; Lleweiiyn y. Jereey 
{EaH) (1843), 11 & & W. 183; Barton y. Dawea (1850), 19 L. J*. (a B.) 302. 
Many oases of false demonstration have reference to the coustruotion ol wills, 
as td which see title Wills. 

(A) Magee y. Lavell (1874), L. B. 9 C. P. 107; and see Early y. Bathbone 
(1888). 67 L. J. (OB.) 052. 

(2) :7'Ae Mooreoeh (1889), 14 P. D. 64, 68, C. A.; Saner v. BBton (1878), 7 Ch. D. 
615; M’/nfyrey. BetcAer (1863), 14 0. B. (n. a) 654. See (^dene. Lid. y. NeJaon, 
[1905] A. C. 109, and"p.<^12, ante. 

(m) Mtttsv. ZHtnAom, [189111 Oh.576,580,0. A. This^iinoiplehasaj^plioaiiou 
chiefly to the case of coutracm in zestmint of trade, which bemme entirely void 
where the restraint is greater, than the law allows, unleM the agreement itself 
severe the lawful ftem the unlawful clauses. 

(») Be Vinee, Ex parte Baxter, [18910 2 Q. B. 478,0. A.; Taylor y. Partington 
(1855), 7 De G. M. £ G. 828,0. A.; Pearce y. Watte (1875), L. B. 20 Eq. 462; 
Baviee v. BUvies (1887), 3fl,Ch. D. 359, 0. A.; and see Tayfory. Brewer (1d13}, 1 
M. £ S. 260; Douglae v. Jfowaea f1908), 78 L. J. (p. c.) 13. 

o) Ou&ing y. Lynn (18U), 2 £ Ad. 232. 

>) AlVortA V. Be^^ji873), L. B. 9 0. P. 20. 

b) Per Pabxxb, J., in Wade y, Bdbert Arthur Theatree Co., Lid. (1907), 24 
T. ij. B> 77. 

j[r) Moody y. Surridge (1794), 2 E^. 634, explained in Hart v. Standard 
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obosisient with what appbfEip to hflr^.heen the intention of the Sneer. 2. 
parties and ano^er repu gM iM ji to it, thSr court will give edeot to ^e 'Wllttoa 
apparent intention, pro\WMt cw do so without violating any of Contniot 
the established rules of ctMpliKtion («). Similarly the courts leans 
to an interpretation which wul effectuate rather than one which will 
invalidate an instrument (t), and, in construing two contemporaneous 
dooumento, to a construction which will reconcile them rather than 
one which will render them inconsistent («). 

Where two instruments relating to the same matter are executed 
on the same day, the court may inquire which was executed first, 
but if an intention appears from the terms of the instruments 
themselves either that they were to take effect pari passu or that 
one was to take effect in priority to the other, they will be presumed 
to have been executed in the order necessary to give effect to the 
manifest intention (a). 

• 1044 . In the case of a difference between written words and Difference 
figures the written words as a general rule prevail, and parol 
evidence is not in such a case admissible to show that there was an 
omission from the written words (b). Where a contract is partly writing end 
written and partly a printed form, more weight is given, to the 
written than to the printed words where they are inconsistent, 
because the written words are taken as being intended to qualify 
the printed form, and because they are the terms selected by the 
parties themselves for the expression of their meaning, whereas the 
printed words are a general formula adapted equally to their case 
and that of all other contracting parties on similar occasions and 
subjects (c). A signature in pencil is as effective as if written in Peocii 
any other manner ((f). sigMtu™,, 


MarinB Inaurarue Co. (1889), 22 Q. B. D. 499, 0. A.; Il'Cowan v. Bairu, " Tlia 
Niobe," [1891] A. 0. 401,^ 408. The domicil of the parties and place of execution 
may also become matei^ {JOantdowns ^arehimas) v. Lanadoume (Marquis) 
^1820), 2 BU. 60, H. L. ; see also Brown v. FUichar (1876), 35 L. T. 

(«\‘ Btittu T. Fotiea (1820), 2 Brod. ft Bing. 38, 48; Parkhvrst r. i6fintM(1742], 
WiUes, 827, at p. 332; Hayw v. Cummings (1864), 16 0. B. (x. 8.) 421. 

(0 Pug\ ▼. iMds {Duke) (1777), 2 Ciowp. 714; JTamA y. imofrsj’1839), 10Ad. 
ft & 309, Bx. Oh.; W^tuon r. Oaeton (1846), 9 ^ B. 137; FeUodt v. Staet^ 
(1647), 8 ^ B. 1033; Mitle v. Jhmkamt riw^ 1 Oh. 576, 590, 0. A; Ooldtheae 
V. Swan (1847), 1 Exoh. 154; Sinttfora v. Soeworth (1813), 2 Yes. ft B. 341. 
(Dras, if one oonstruation makes a oonttaot lawful and another unlawful, the 
fomer is prefened {Lewie v. Daviem (1839), 41£ ft W. 654). 

(n) And if one of such documents is amtugoons and the other dear, then force 
is given to the one whi(di is dear to interpret the other (Be Phcenix Betetmer 
Steel Ob. (1875), 44 Ii.J. (OH.) 683). ^ ^ 

(a) Oaheider. SUkeUme ondDodworth Coal and, Co, (1882), 21 Oh. D. 762; 
Tagtor v. Barde (1767), 1 Burr. 60. * 



(1865), 6 B. ft £ 298. ^ v. ^OfVdeonft Cb.,fli 
see also /eeeel v. Badh (1867), L. B. 2 Exch. 267. 

(d) Lueae v. Jamu (1649), 7 Hare, 410, 419 ; see, howeyor, i^Voiwte v. Orover 
(1845), 5 Haze, 89, and Be Adam (1872), L. B. 2 P. ft D. 367 (these two casw 
tefer to pendl writing in a will). , 


H.L.—VIL 
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1045. If an agreement provides for two alternatives withont 
SBjing at whose option one of the alternatives is to .be exercised, 
the general mle is that the option is with idie party who is to do ' 
the act in question. Thus, where the plaintiff agreed to lend the 
defendant j£60 for “nine or six months," the borrower, being 
required to do the act in respect of which the alternative periods 
were specified (i.e., to repay the money), was held entitled'to the 
option of eildier period (e). If a lease be granted simply *' to hold 
for seven, fourteen, or twenty-one years ” the tenant hu the option 
of deciding after which period the lease shall determine, on the 
principle that a grant is construed most strongly in favour of the 
grantee (/); but where a lease is determinable at a certain date 
“ if the parties shall so think fit," this is to be construed as '* if 
both parties shall think fit" and the joint assent of lessor and 
lessee is necessary (g ); and where a promise is in the alternative, 
and one'branch of the alternative cannot be performed, the 
promisor is bound as a genertd rule to perform the other {h). 

Where a party issued an instruipent in such ambiguous terms 
that it might be treated either as a bill of exchange or a promissory 
note, the holder was allowed to elect, as against the maker, to 
treat it as either (i). 

1046. A question of construction which commonly arises is 
whether a clause in an agreement constitutes a condition precedent, 
the breach of which justifies a repudiation of the contract, or is 
merely an independent agreement or a warranty, the breach of 
which gives merely a right of action for damages. The test to be 
applied is whether the clause goes to the root of the contract, in 
which case it constitutes a condition precedent, or whether it only 
goes to part of the consideration and may without affecting the 
substance of the contract be compensated in damages. The intention 
of the parties must be looked at with regard to the circumstances 


(e) Reed v. KUbum Co-operaMve flbeietfr (1876), L. B. 10 Q. B. 264; see 
bIbo Cliijpptndale v. Thurston (1829), 4 0. & P. 98, where the lender was required 
to do the act, giTe notioe, and therefore was entitled to the option; Layton 
V. Psarce (1778), 1 Doug. (k. b.) 15; IHlling, Ltd. r. James (19U6), 94 L. T. 823, 

0. A.; Steioart A Co., Ua. t. ReiMl (1899), 36 So. L. R 776; 1 F. ((Tt. of 
Sees.) 1002. 

(/ ) Bonn T. Spurrier (1803), 3 Bos. & P. 399; Doe d. WM r. Dixon (1807), 9 
East, 15; Price v. Dver (1810), 17 Yes. 358, at p. 383; Powell t. Smith (1872), y 
41 L. J. (on.) 734. Similarly, where goods are bought at six or nine months’ 
credit the purchaser has the option [Pries ▼. Nixon (1814), 5 Taunt, 338; 
DeuerRl v. RurmU (1873), L. B. 8 0. P. 475, 480). however, Aehforth 
V. Bedford (1873), L. B. 9 0. P. 20, where “ from siz to eight weeks ” was held 
to be used in.a special mercantile seneo. 

(e) FowJd V. Tranter (186D, 3 H. d; 0.458. 

0 Stevens v. Webb (1835),' 7 0. ft P. 60; MeUquhm r. Taylor (1694), 71 
L. T. 679, 0. A.; Barkworth v. Tow^ (1856), 4 Drew. 1. A promisor who has 
elected to perfonn one ^J^iemative is not as a general rule excused from per¬ 
formance of the other by reason that performance according to his election nas 
become impoesiUe (Droam v. Roytd tnearanee Co. (1859b 1 B. ft E. 853). And 
seep. 429, W 9 

(•j Mis V. Bury (1827), 6 B. ft 0.433. ” Where a person makes a oommuni- 
cation to another in ambiguous terms he cannot aftenrards complam if the 
recipient of the oonununioation puts upon it a meaning not intended b7 the 
sender " (per OHamnuL, 3., r. Basbhitrsi ft Cb. (1906), 23 T. L. B. 142). 
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of weh i>^eular oase, and, having ri^ard to such oiroamstanoes, *• 
the intention is to be ascertained according to the ordinary roles for Written 
the construction of written instruments {k). GontraetSi 


In the case of the sale of goods a warranty is defined by 
statute (1) and distinguished from a_ condition (m). 

On the other hand, both conditions and warranties must be 
distinguished firom words of expectation and estimate which do not 
form part of the contract at all nor give rise to any claim for 
damages (n). A representation made in the course of negotiations 
for a contract may amount to a condition or warranty. Whether 
it does so or not depends upon whether it was intended by the 
parties to form part of the contract (o). 


{k) 1 Wms. Sannd., 1870 ed., 549 in notes; 2 Smith, L. 0., 11th ed., 12. 
See Chrava v. Legg (1854), 9 Ezoh. 709, 716 (dedsxation of name of 
dup in whidh wool shipped a condition precedent to obligation te accept the 
wool); Sehn ▼. Bumeu (1863), 3 B. ft S. 751, Ex. Ch. (sutement in charter, 
party that ship "now in port of A” a condition precedent); BobarU t. Brett 
(18^), 11 H. Cas. 337 ^ving (i bond for due miformanoe held a condition 
precedent to right to sue for non-performance br other party); CluMter y. 
ITepkitu (1838h 4 M. ft W. 399, 404 (sale of patented article); Azemar r. Oatdla 
(1867h 36 L. J. (O. P.) 263, Ex. Oh., and Heyworih y, Jlvtehiruon (1867^, Ii. B. 

2 Q. B. 447 (sale of goods-^ gnarantoo, not a condition; see also title Skua ov 
Goods); Barnard y, Faber, [1893] 1 Q. B. 340, C. A. (fire insaranoe policy; see 
also title Insurakoe). As to construction generally, see title Eeeds aed 
O msB iNSTRDitBirrs, A contract under sed is construed in the same way 
ae a oontraot not under seal {Stddm y. Senate (1810), 13 East, 63, 74). Bat 
other examples where clauses have been held to be conditions precedent 
reference may ho made to Poxusard y. Sjxiera ^676), 1 Q. B. D. 410 (appear¬ 
ance of opera smger at first performance); Neale y. Bateliff (1850), 15 Q. B. 916 
(agreement to repaiT—prenuaos tot bemg put into repair by otiier party); 
Thomas v. CadvnModer (^44), Willes, 496 (ooronuit to repair—lessor anowuig 
and assigning timber), ^e following oases furnish examples of clauses which 
have heou held to bo independent promises and not conmtions precedent:— 
Bettini y. Qyo (1876), 1 Q. B. D. 183 (agreement to attend rehearsals for so 
many days before peifonnanoe); Christie v. Borelli (1860), 7 0. B. (s. s.) 561 
(cross guarantees); Seeger v. Duthie (I860), 8 0. B. (k. s.) 45 (oharter^y, 
readiness of diip to sail) ; Havelock y. Oeddea (1809), 10 East, 555 (obarter- 
party, agreement to iraair ship); Putt y. Dome (18m, 5 B. ft B. 20 (charter- 
party, sup to take not less thao^ 1,000 tons); Bn»tdl0ean ete.) v. Jones (1859), 
1 E. ft £. 484 (covenant to repair in lease); JEdge v. BoBeau (1885), 16 Q. B. li. 
117 (oovenanto for quiet enjoyment and payment of rent); Jowett v. Sj^eneer 
(IW), 1 Exoh. 647, Ex. Ch. (finding of om not a conation precedent to 
payment of consideration on sale of coal mine). For conditions generoUy, see 
p. 432, onfe. 

(0 " An agreement with reference to goods which are the sabjeot of a contract 
of sale, but cwateral to the mein purpose of each contract, the breach of whirii 
gives rise te a claim for damages, but not to a right to reject the goods and 
treat the oontract as repudiated'* (Sale of Goods Act, 1893 (56 ft 57 Yict. o. 71), 
s. 62). 

(ml Ibid,, ss. 10—14. . 

(n) MeChmmid v. Murphy (1873), L. R 5 P. OT 203 (sale of " aay about 600 

sp^” held complied with by delivery of 496 spars); see also Gtotiltm v. 
HemUtt (1835), 2 Or. M. ft R 61; MorrU y. Zsvtfgt (1876), 1 0. P. D. 155; 
MoL^ ft Go. V. Perry ft Cb. (1881), 44 L. T. 152; Leenungy, Bnatth (1851), 
16 Q. B. 275; Power v. Bar/tom (1836), 4 Ad. ft EL 478; and title Saxji of 
G oona • 

(o) Hopkins y. Tongueray (1854), 15 0. B. 130; Carter y. Orkk (1859), 4 
H. ft N. 412; Budd v. Fatmaner (1881), 8 Bing. 48; Patt^ y. Freeman (1789), 

3 Term Bep. 51, 57; 2 Smith, L. 0., llthed., 66; Bannermcm y. WhttenSdl), 31 
L. J. (a> F.) 28; Studey {Bart.) y. Baity (1861^, 31 L. J. (iz.) 483. As to to 
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Sect 1 
Written 
Contruti. 

Tlmeckasea. 


ISnUre nnd 

diTlHible 

'oontracte. 


Joint and 

Bcveial 

contracU. 


On the Bame principle, in the case of contracts which require a 
thing to be done within a certain time, it becomes necessary lor the 
court to decide whether time is “ of the essence of the contract.** 
Time clauses are found chiefly in contracts of sale, and the general 
rule has been established that in the case of a sale of land time is 
not of the essence of the contract, while in the case of a sale of, goods 
the question depends on the terms of the contract, but stipaiations 
as to the time of payment are presumed not to be of the essence of 
the contract unless a different intention appears from the terms 
thereof (p). 

1047. Other matters on which construction by the court is some* 
times required, but which involve no special rules beyond the 
general principles above laid down, are whether contracts are entire 
or divisible, and whether contracts are joint, or several, or joint and 
several. Oontrocts are indivisible whore the consideration is one 
and entire, or where it is stated or can be gathered by necessary 
inference that no consideration is to^pass from one party till the 
whole of the obligations of the other party have been completed (q); 
but where no such intention can be gathered, and the contract 
resolves itself into a number of considerations for a number of 
acts, as in the case of periodical payments for a number of services 
which do not form one complete whole, the contract is divisible (r), 
and if part thereof is void or illegal such part may be separated 
from and does not affect the validity of the rest. Whether a con¬ 
tract is to be construed as joint, or several, or joint and several, 
depends on the ordinary rules of construction, and the intention of 
the parties as gathered from the contract as a whole, construed 
with reference to the surrounding circumstances («). 


admissibility of evidence of a verbal warranty where the contract ia in writing, 
see p. 628, pout. 

(p) As to when lime is deemed to be of the essence of the contract, generaHy, 
see p. 413, ante: and as to the computation of days of grace in case of bills of 
exchange, see title Bmu or EzaHAKos, Fbomisbobt Norm Aun Negohablb 
Ikstbuionts, Vol. ll.i p. 477; and as to time generally ^ the oonstrootion of 
spedffloterms and petiodsof time, see title TmE, What isa *' reasonable *’ time 
in any iMirticulai case is a question of fact for the jury (A'eZion v. Fatrkk (1846), 
2 Car. ft Eir. 641). 

(q) Bates V. Hvdeon (1826). 6 Dow. ft By. (b:. b.} 3 (agreement to onre “ all or 
none " of a flock of sheep); AdZanf v. Boota (1836), 7 0. ft P. 108; Cutter v. JPoweU 
(1795), 6 Term Bep. 620; 'Whttoher v. SaU (1826), 6 B. ft 0. 260; Hephina v. 
Prescott (1847), 4 0. B. 678; Savage y. Oemning (1867), 16 W. R 133 (0. P. Ir.); 
CAqter v. JBec^t (1797), 7 Term Bep. 201. 

(r) Thus, an enugwent for an uncertain period at a atatedpayment ** per 
month *' was held divisible into a number of monthly oontraots (Taglor v. LaM 
(1866), 1 H. ft N. 266). Wheire an entire contract for the gale of goo^ huh^ 
partly performed, and the buyer^ a^pted the benefit of that part, the 
contract, though oxigin^^ indivisible, is to be treated as divisible (ahmon v. 
Cation (1826), 6 B. ft 0.378). As to diviiilBHty of covenants, see title Deeds 
AND bxmra jnstbuuskie. 

(a) Se6 Zee V. mton (»§§4), 1 Ad. ft EL 201; OottiM v. iVoMsr (1823), 1B. ft 0. 
082; Fdl v. Qodin (1862), 21 Ii. J. (sac.) 146. There is no rule of equity 
whereby a joint conti^ may he treated as joint and aevsMl, though in oanain 
cases a remedy has been given against the assets of a deceased partoer {KenddU 
V.*' Hamitton (1879), 4 Aiq>. Cas. 504, 621). Whether a partner opening a 
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bbot. s. nuBreproflentation or some other special ground ol defence in actions 
Admls* for specific performance, the rule is of equal force in equity as 
BlbUItyof at low (6). 

Parol evidence is not only excluded as a general rule in refer- 
avMence. matters which are expressly dealt with by the written 

agreement, but also in reference to terms implied by law with 
regard to which the document is silent (c). 


sanonDding 1060. A Written agreement must, however, in all cases be con- 
ciroum- strued with reference to the surrounding circumstances, and parol 

* evidence is accordingly admissible of the circumstances of the 

particular case in order to enable the court to apply the written 
terms to those circumstances (d). Thus, parol evidence is admis¬ 
sible to identify the parties (e) or property (/) named or described in 


K rtiee fsee also title B 11 J.S ov ExoifANOx, Fhohissobt Notes and Negotiable 
'STBT ncEirrs, YoL II., p. 6S2 et And see the oases cited in the two 

following not^ 

(fr) GUnuet v. lliggituon (1813), 1 Vos. & B. 521 ; WooUam t, Return (1802), 7 
Yos. 211 b; Rich t. Jackaon (1794), 4 Bro.\}. 0. 614; Ball v, Storie (1823), 1 
Sim. & St. 210; Price v. Dyer (1811), 17 Yes. 366; ilfarMn y. Pycro/t (1862). 2 
De G. M. 9c. G. 786; Croome y. Lediard (1833), 2 My. & JL 231. As to mis- 
ropresentation and mistake, see those titles; and os to special defences in 
actions for spedfio performance, see title Speoieio Pebfokuanoe. Parol 
eyidonce, howoyer, is always admissible to >>how that what purports to be a sale 
was intended as a mortgago (hoo title Mobtoaob). 

(c) Avans y. Roe (1872), L. B. 7 0. P. 138 (written agi-eement for service at a 
weexly salary, implying a weekly hiring: ovidonoe of oonversations showing 
an intention that the hiring should be a yearly one not admissible); Ford y. 
Yutee (1841), 2 Man. & Q. 649 (written contract for sale of hops, nothing being 
said os to credit: held, evidence not admissible^ to show that by the course of 
dealing between the parties the buyer was entitled to six monuiB’ credit; but 
Boe Jjoeftett y. NicMin (1848), 2 Exon. 93); Rich y. Jaekeon (179*^, 4 Bro. 0. 0. 
614 (lease silent os to payment of taxes; evidence not admissible to prove a 
verbal agreement that it was to be free of all taxes); Grooms v. Lediaril, supra 
(agreement by A. to buy an estato from B., and B. to buy another estate from 
A.; evidence not admissible to show that a mutual exchange was intended, and 
that the contracts weiw to be dependent on each other: speoifio performance of 
one of the oontrocta decreed, though the defendant was unable to show a good 
title to the property sold by him). 

(d) Mcuon y. Oole (1849), 4 Exoh. 376 (Irailding scheme); OUier y. Hwding 
(1889), 44 Gh. D. 206; Gave y. IlaiUnge (1881), 7 Q. B. D. 126; Studey y. 
BaUy (1862), 1 H. & 0. 405; Mimford y. Gtthing (1869), 7 0. B. (N. B.) 306; 
Spicer y. Martin (1888), 14 Am. Oas. 12 (restriotive ooyenants in lease; umilar 
covenants in other leases 01 premiaes forming port of the same block of 
buildings). !Ehe extent of a repairing covenant m a lease must be measured by 
the ago and class of the buBdings demised, of which parol evidence may be 
given (Proud/oof t. Narf (1890), 26 Q. B. D. 42; Payns y. Bixine (1847), 16 
M. 9t w. 641; and'see Rurgea v. Wkkham (1863), S B. & S. 660). As to proof 
of sitnonndixig droumstaboes to show the natore and extent of a guarantee, 
see title GuArBkMTBB; and os to proof of such oixonmstanoes to explain the 
meaning of terms in sea polidfis, see title IzrsTmAWOB. 

(s) Bale y. Lamheri (1874), L. B. 18 % 1; Rouiter y. MRler (1878), 3 Am. 
Cas. 1124 ; Catling y. Jitnyjl877), 6 Gh. D. 660; Oammint y. Scott (1876), h. B. 
20 Eq. 11; Carr v. Xyneh,T1900l 1 Oh. 618. 

(/) Bhardhw y. OMersK 71881), 20 Ch. D. 90, 0. A.; Plant v. Soiame, [18971 
2 2Bh; Cowley y. Wfftta (1863), 17 Jur. 172; Ogilvie r. Fd^amie (1817), 3 
Mer. 63; Owen y. Thomat (1834), 8 My. ft K 353; Wood v. Searthjl665), 2 
K. ft 33; Macdonald v. LongbofUm (I860), 1 E. ft E. 977, 987, Ex. Oh.; 
y. Rithairdt (186^, L. B. 1 EL L. 222; McMwray y, Sjpioir (18^), L. B. 6 Eq. 
627; Saneg r. Craham (1869), L. B. 6 0. P. 9. 
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B written agreement; to identify doonments referred to therein (^); 
to show the circumstances of the parties ^m which their relative 
positions in relation to the contract may be inferred {h ); to prove 
oircnmetances from which it may be inferred what property was 
intended to pass by a certain description (Q, or the nature of the 
employment intended in such a phrase as in consideration of my 
entmingyour employ’*(&); or to prove circumstances tending to 
show that representations in letters forming the contract which 
might be construed as warranties were not intended as such (Q. 

1061. Where a contract is made by an agent in his own name 
parol evidence is admissible to show who the principal is, for the 
purpose either of charging him on the contract or of enabling him to 
enforce it (m), except where the evidence is inconsistent with the 
express terms of the written agreement (n). So whore a person 
contracts professedly as an agent, it may be shown by parol evidence 
that he is in fact the principal in order to charge him on the con¬ 
tract (o). An agent who enters into a contract in writing in such 
terms as to be personally liable on the true construction of the 
contract may nevertheless prove, as an equitable plea, an express 
oral agreement that he ^ould not be personally sued on the 
contract (p). 

1052. Written agreements must also be construed with reference 
to any particular customs or usages applicable to the circumstances 
of the case. Parol evidence is therefore admissible of any such 


(ff) Murnx V. ^1859), 5 Jur. (k. S.) 168; Hodtjes y, llors/all (1829), 1 

Bubs. & M. 110 (ideiitincation of pluu roferrod to) ; Jona v. Vidoria Graving 
Dock Co. (1877), 2 Q. B. D. 314,0. A. Parol eridoQco is also adznissilile to prove 
the conneotion between two dooumonts such os a letter and the envelope 
encloi^g it {Pearce v. Gardner, [1897] 1 Q. B. 688); eeo p. 369, ante. 

(A) Newell y, Radford (1867), L. B. 3 0. P. u2. 

m Doe d. Freeland y. Burt (1787), 1 Term Hop. 701; Thorme y, Owen (1888), 
20 Q. B. D. 225, 0. A.; Ooodtitle d. Radford y. SaUhem (1813), 1 M. & S. 299; 
Beaufort {DuJee) y. Swaneea Corporation (1849}, 3 Exoh. 413. 

(A) Mumford y. Oething (1859), 7 0.11. (ir. s.) 305 (previously employed by 
ssme employer under a verbal o^emont). 

(1) Siueley y. Baily (1862), 1 H. & 0. 405. 

\m) Bateman y. Phwipa (1812), 15 East, 272; Wilson r. Hart (1817), 1 Moore 
Yo. P.),46; Truman y. Zoaer (IMO), 11 AA. A El. 589 ; lfom« v. WUron (1859), 

5 Jur. (x. 8.) 168; Colder y. Dooeil (1871), L. B. 6 0. P. 486; Weidner v. 
Hoggat (1876), 1 0. P. D. 538; Spurr y. Ccue (1870), L. B. 6 Q. B. 666. See 
title AaBKOT, Tol. I., p. 207. But parol evidence is not admissible for the 
purpose of exonerating ue agent {Higgira y. Senior (1841), 8 If. & W. 834). 

(n) NumMe v. Bunter (1848). 12 Q. B. 310, where an a^t was desoribra in 

a warteipa^ as the owxier oi tiie vessel, and it was held that parol evidence 
was inadmisnble to diow that he was not the owner, so as to entitle the real 
owner to sue on the contract. t 

(o) BaUton r. Hodgson (1804), oited 16 East, 87; Jerikint v. Hutehinson (1849), 

13 Q. B. 744; Carr y. JaBam, (1852j, 7 Exoh. 882; Adam* v. Bati (1877), 37 L. T. 
70; Bvtiiheeon r. Eaton (1884), 13 Q. B. D. 861. A«to the richt of fhe o^nt to 
sue on the oontraot in such a ease, see Biakerton v. BttrrslT(1816), 5 M. & 8. 
383; Bayner v. Orate (1846), 15 M. A W. 859; Sehmah y. Avery il851}, 20* 
L. J. (a B.) 2^; Sharman y. Brandt (1871), Ii. E. 6 It B. 720, Ex. * 

{^waks y. Barrap (1862), 1 H. ft O. 202, Ex. Ch.; Oavaie y. Witt (1874), 23 
W. B. 76. It would be inequitable in such a case for the other contracting 
party to take advantage oz his having (xmtraoted in such a form os to.be* 
personally liaUs. 


Bbot.8. 

Adiiita . 

BibUttyof 

Parol 

Evidence. 

Identity. 


Agency, 


Oustom. 
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BaoT.s. ottstom or usage for the purpose of explaining the terma of a 
Adml8> written agreement or adding provisions which are not inconsistent 
sUMUj^of therewith, but not for the par|rase of contradicting the express terms 
_? y” of the agreement or of inserting provisions which are inconsistent 
with terms (j). 


utent 1053. Where the terms of a written agreement are ambiguous 

ambignitr. reference to the circumstances of the particular case, and the 

ambiguity does not appear on the face of ^e document, psxol 
evidence is admissible to explain the ambi^ity, the q^uestion 
which of two or more possible meanings was miended in such a 
case being one of fact for the jury (r). 


rData. 


InteDtion not 
to mnko 
binding 
oontnct. 


1054. Forol evidence is also admissible to prove the true date of 
the execution of a written agreement though it purports to have 
been executed on some other date (s), or, where two or more docu¬ 
ments'appear to have been executed on the same date, to show in 
what order they we^'e executed (t). 

1055. It may also be proved by parol evidence that a document 
which purports to be a contract was not intended to be a binding 
agreement, although it is signed by the person who refuses to be 
bound by it (a). Thus, in we case of bought and sold notes, it 
mav be shown by either party that the sale was merely colourable 
and the price nominal, and that it was not their intention in 
signing the notes to maJce a bindinj^ contract (6); or, in the case 
of a document purporting to be a written agreement for the sale of 
property, it may be shown that it was only a pretended sale to 
avoid execution against the property (c). 

It is in all cases a question of fact whether a particular docu¬ 
ment was intended to express the terms of the contract between 
the parties (d), and with what intention it was signed by one or 


(o) See p. 611, antt, and coses there cited; and for a treatment of the subject 
in detah, title OtrsTOMS Jiin> Usaqxs. 

^r) JZohinaon y. (Treat TFeafem RaU. Oo. (1866), 36 L. J. (o. p.) 123 (parol 
evidence admitted to show which of two stations of the same name was intended) ^ 
Oold$hed0 r. Bvian (1817), 1 lilsdh. 164; SmUh v. Thonypaon (1849), 8 0. B. 44; 
Hordhrn v. Commercial union Inturanee Cb. (1887), 56 L. J, (P. o.) 78; yaxAionalA 
T. LongkMom (1868), 1 E. ft E. 977, 687, Ex. (3h.; The Curfew, [1891]?. 131; 
Lyl» Y. Richard* (1866), L. B. 1 Hi'L. 222; Sweet y. Lee (1841), 3 Man. ft G. 
462; JDaintres Y. MtUehinton (1842), 101C. ft W. 86 . 

(s) Uda V. Caaenove (1804), 4 EMt, 477; Bteeio v. Mart (1826), 4 B. ft 0. 272. 

(t) Oarieide y. SUkeUne and Bodwortk Cord and Iron Oo. (1682), 21 Ch. D. 762. 
M Pottle «. Bomfbrook, [1897] 1 Oh. 26 fdooument signed 07 both pl^tifl 

and defendant: it was hd^that the defendant might prove that he did not intend 
to be bound until satisfied as to the plaintiff’s responeibilitT). See also Cfever v. 
Kirkman (1S7'6). 33 L. T. 672 V-Cewis v. Brau (1877)^ 8 Q. B. D. 667; Huaeep t. 
Home~Payn» (1870), 4 App. Cas. 311, per Lord SxLBOKirB, at p. 823. 

(1) Begert v. Ifadlesf (1863), 2 U. ft D. 227. 

(c) Bowu Y. Potter (186{4 2 H. ft N. 779. 

fd) ARen y. Pink (1838), 4IL ft W. 140 (receipt nyen on the sale of a hone 
sheld not to exclude evideiiM of a verbal warranty, there being no evidence that 
• the buyer had apeedihttt the receipt slunild contain a statement of the wlu^ 
of the terms of the oontrsot); Mooror. Oamj^l (1864^ 10 Esoh. 323 (brolBW, 
employed by buyer, sent oontraot note to seller; seller sent note to broker 
V Tunng the terms: held, in an notion by the buyer, a question of loot wlrtChsr 
seat by the seller was intendM by b^ parties to be the oontrMl 
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otlwr of the parties (f), and on these points parol evidenee is 
admissible. 

1056. Where a written ph>po8al is accepted verballj, with varia* 
tioos» it is a question of fact, to bo decided by parol evidence, what 
are ^e terms of the contract between the parties (/); and parol 
evidence is in all eases admissible to show what are the actual 
terms of the contract where the written document is not intended 
to express the whole of the agreement between the parties (g). 

Parol evidence is also admissible to show what was tlm actual 
condition of a document, which appears to have been altered, at the 
time when it was execute or assented to (h), 

1057. Parol evidence is admissible to show that a written agree¬ 
ment which purports to be unconditional was in foot executed with 
the intention that it should only take efifeot as a contract on the 
performance of a condition precedent (t). Por example, in the 
case of a written agreement for the assignment of a lease, it may 
be proved that there was a (^ntemporaneous oral agreement that 
the contract should be null and void if the lessor did not consent 
to the assignment (k); a person signing a contract as a surety may 
prove that he only intended to be bound in the event of a proposed 
co-surety joining (2); a contemporaneous oral agreement that a 
written contract should not be a bargain unless a third person 
approved of it may be proved (m); and a person who has signed an 
agreement may prove that he did not intend to bind himself until 
he had satisfied himself of the responsibility of the other con¬ 
tracting party, and that the other party knew that(n). So, it 
may be proved that a written agreement was not intended to 
operate from the time of its execution but from some future and 
uncertain time (o). 


between thenO ; Jonei v. Littledah (1887), 1 Nev. ft P. (K. B.) 677 (invoice by 
brokets as sellers of goods ^ auction): lidding v. EUUdtiXBms, 6 H. ft N. 117; 
Long V. Jir»liar0879), 1 0. P. D. 450. 0. A. 

(e) Latdi y. Wedloke (1840), 11 Ad. ft El. 959 (sAreement expressed to be made 
between the plaantill and tiurm paxtners, execute by the plaintifl and two of tbe 
partners: b^ a question fox the juxy whether the two partners intmded to 
sign on behalf of all three, the oiroumstanoes indioating that the partners did 
not intend to be bound unless all three signed); Young y. SthuUr (1883), 11 
Q. B. D. 651, 0. A. (evidenoe to show that a person omttraeting as on amnt 
intended to sign, not only as on agmt, but also os a soxety for the prinoipalj. 

(/) Btonei y. Dowtar (I860), 2^. J. (n.) 133 j Bmuo y. Pidcdey (I860), Jj. B. 

I 343, Ex. Oh.; Skumrt y. Eddotm (1874), L. B. 9 0. P. 311. 

(a) Harrit v. Riehdt (1859), 4 H. ft N. 1. 

(A) Stowart y. Eddoweo (1874), L. B. 9 0. P. 311. 

(t^ Moon y. Cavmbdl f1854), 10 Exah. 323 (broker sending a sold note may 
show that it was omy intended to i^ei^ as a ountrsiOt if ike pwson to whom it 
was sent ngned and returned a oorraspbnding noM; LaiA y. Wodtdko (1840), 

II Ad. ft 1^. 959; CXtper y. Kirkmm (I876h 33 fo T. 679; and daaea mtad in 
the fcdlowing not^ As to the deliyexy of a deed as an eocrow, aee Fumtu y. 
Uotk (1857), 37 L. J. (Bx.) 34, and title Bbbds and o t hbb IvvEamaann. • 

ik) Wallit V. Litton (1861), 11 a B. (W. a) 389. • * i 

(A Eoon$ y. Prmir^ (18M), 8 De Q. U. ft G. lOft 
;«> Pgm y. CampMl (1850), 6 B. ft B. 370u 
n) Battie y. ffomibrocik, [11^11 C9i. 35. 

Id) Luyii y. Jonei (1850), 17 0. B. 835. 
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The principle applies to bills of exchange and other negotiable 
instruments delivered subject to a condition, as between the 
immediate parties ip). 

1058. A contemporaneous oral agreement with respect to some 
collateral matter as to which a written contract is wholly silent 
may be proved by parol evidence (q). The following are examples 
of what have been held to be collateral agreements for this pur¬ 
pose : a promise by the lessor to '* destroy the rabbits ” or “ Mil 
down the game ” on the execution by the lessee of the lease of a 
farm (r); a promise by the landlord to do repairs and send in 
furniture on the letting of a dwelling-house («); a promise that in 
consideration of a person signing an agreement for the sale of a 
business, the other contractmg party would settle an action then 
pending against the first-mentioned person at the suit of a third 
person (t); a verbal warranty by the lessor that the drains were 
in good order on the execution of a lease of a dwelling-house (a). 

1059. Parol evidence is always admissible to prove facts tending 
to show that a written contract is void or voidable, as, for instance, 
facts showing want of capacity (b), want of assent by reason of 
mistake (c), fraud (d), duress (e), undue influence (/), non-disclo¬ 
sure of material facts (c), want or failure of consideration (p), or 
illegality (b), or for the purpose of proving mistake or misrepre¬ 
sentation, or any other matter giving ground for relief in 
equity (t^. Also to prove that a written contract has been rescinded 
or varied by a subsequent oral agreement, provided that proof of 
the oral agreement is not excluded by any statute (k). 

(jj) Bdl ▼. Ingeitre (Vucount) (1848), 12 Q. B. 317 (bill indorsed and delivered 
on condition that other bills should bo retired); see Bills of Exchange Axit, 1882 
(4fi & 46 Viet. 0 . 61), s. 21 (2), and title Bima or Exohadtob, Pbouibsoiit 
Notes and NEaoTiA3i.B Instaumentb, YoL II., p. 482. 

iq) Lloyd v. Sturgeon Folk PvJp Co. (1901), 86 L.^ T. 162 ^erbal wazrenty 
respecting matter on which a written contract was sUent); Mercantile Agency 
Co. y. Flitvaick Chalyheate Cb. (1897), 14 T. L. B. 00, H. L.; and cases cited in 
following notes. 

M, Morgan r. QrijSUh (1871), L. B. 6 Exoh. 70; Erehine t. Adame (1873), 
8 Cb. App. 756. 

(«) Angell y. Jhihe (1875), L. B. 10 Q B. 174; compare Spicer y. Martin 
(1888), 14 App. Oas. 12 . 

(t) Lindley v. Lacey (1864), 17 0. D. (ir. 8 .) 678. 
a) lie LaeeaUe y. WiUdJonl, [1901] 2 K B. 215, 0. A. 
hS See p. 341, ante. 
e) See p. 354, aiite. 

I d)> Sea title HiSBSFBESSirrATioK abd Eraud. 
e) See p. 856, ante. 

I /) See p. 857, ante, 

I p) See p. 883, ante. 

I A) See p. 390, ante. 

(*) See titles MiBBEPBCBxrrATioir ahd Fbaud ; Mistab3 ; Sraemo 
{k) K.g,, by the Statn^ of Frauds (29 Oar. 2 , o. 8 ). See p. 422, ante. 
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Part IX,—Stamp Dutiesw. 

Sbot. 1 .—In QeneraL 

1060. Subject to certain exemptions (m), every agreement or 
memorandum of an agreement (rt) under hand only, and not other¬ 
wise specifically charged with duty (o), is subject to a stamp duty 
of sixpence, whether it is only evidence of a contract or obligatory 
on the parties from its being a written instrument (p). 

The duty may be denoted by an adhesive stamp or stamps, which 
must be cancelled by the person by whom the agreement is ^‘st 
executed (;), by writing on or across the stamp his name or initials, 
together with the date of his so writing, or otherwise effectively 
rendering the stamp incapable of being used again (r). Where two 
or more stamps are used to denote the duty all of them must be 
cancelled (<). 

1061. Every contract under seal (a) not otherwise specifically 
charged with duty (o) is subject to a duty of ten shillipgs (p), 
which must be denoted by an impressed stamp (&). 

1062. A duplicate or counterpart of any deed or agreement 
chargeable with duty must be stamped with the same duty as the 
original instrument where such duty is less than five shillings, and 
otherwise with a duty of five shillings (c). 

1063. An unstamped or insufficiently stamped agreement subject 
to the fixed duty of sixpence or ten shillings may be stamped after 
execution on payment of the unpaid duty and a penalty of ten 
pounds; or if first executed at any place out of the United Kingdom 
it may be stamped, at any time within thirty days after it has been 
first received in the United Kingdom, on payment of the unpaid 
duty only without any penalty (d). 


l) As to stiimpiiig receipts, see p. 462, anU. 

m) See p. 538, . 

n) As to what documents reqnii-e stampme, see p. 636, witt. 

Io) Seep. 632,post. 

>} Stamp Act, 1891 (54 & 55 Yict. o. 39), a. 1, and Schedule. 

o) llrid., 6 . 22 . 
rS Ihid., B. 8p). 

tS Hid., B. 6 (2). Any porson whose duty it ia to cancel an adhesive stamp 
noglectine or refnsing to do so duly and effectually is liable to a fine of ten 
pounds (liid., e. 8 (3)}. 

(a) See CUtyUm v. Burteiuhaw (1826), 6 B. & C. 41; BMruon v. Dryhrough 
(i79k6TenaBep.317. • 

t &l Stamp Act, 1891 (64 & 66 Yict. c. 39), a 2. 
ej ibt'd., s. 1, and Sonedulo: and see s. 72. 

a) Ibid., a 16. ^ The Inland Bevenue CbnunisaiodletB may^ if they tfiin'fc fit, 
at any time within three months after the first execution of any metrument, , 
mitinte or remit anj^nal^ payable on stamping (^d., a 16 (3) (b>). As a 
matter of grace, Ae CommissionerB allow agreements n^er hud only to be 
stamped with an impressed stamp within fourteen days after exeentiott without 
any penalty, and agreenmnts nnder^ seal to be so atunped within thirty days 
afto exMution, but this is a oonoession whiok the Oonmuaeionen may wimdnCw 
at any time. 
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1064. An^ such unstamped or insufficiently stamped agreement 
may be received in evidence on payment to the proper Officer of the 
amount of unpaid duty and penalty, and a further sum of one 
pound (e), but otherwise may not, except in criminal proceedings, 
be given in evidence, or be available for any purpose whatever 
The effect of this provision is that if, in the coarse of a plaintiff's 
case, it transpires that there is a written agreement, or written 
memorandum of the agreement, on which he is suing, he is bound 
to produce the writing properly stamped, or to pay the penally, 
otherwise he will be unable to prove his case, parol evidence not 
being admissible to supply the place of the agreement or memoran¬ 
dum in writing (g). If, on the other hand, the plaintiff gives evidence 
of an oral or implied contract, and closes his case without it having 
appeared that there was any agreement or memorandum in writing, 
the defendant cannot answer the case so made out by the plaintiff 
by producing an unstamped agreement (k); it is for the defendant, 
if he desires to set up the written agreement in such a case, to 
produce it duly stamped or pay the penalty, because the court 
cannot recognise the document as being in existence unless it is 


(«) Stamp Act. 1891 (fi4 ft 66 Tiot. o. 39<, s. 14(1^. 

(/) Ihid., B. 14 (4). Notwithetandiug the wording of this provision it has 
bem held that an unstamped document, though not admissible in evidence, may 
be shown to a witness to refresh his memory {BirehaU v. liuUcugh, [1896] 1 
Q. B. 825 ; and see tfacob ▼. Lindtay (1801), 1 East, 460 ; Braythwaytt t. Hik^icock 
(1842), 10 M. ft W. 494; Maugham v. Uuhlard (1828), 8 B. ft 0.14\ and that, on 
an application to restrain a company from carrying out the terms of an agree¬ 
ment with a trustee for a new company, the court was entitled to look at an 
unstamped copy of the agreement as a document showing tiie terms on wUch 
the company proposed to sell (Mason v. Motor Traction Co., [1905] 1 Oh. 419). 
Au agreement may of course be looked at by the court in order to ascertain 
whether it requires a stamp, and if so, whethw it ia properly stamped (Jardins 
V. 7Vx,yfle (1831), 1 B. ft Ad.. 668 , at p. 67^. 

Under former Stamp Acts it was held that au unstamped or insufficiently 
stamped iustrumont might be given in evidence for the puipose of proving l^t 
it was raven os part of a scheme of fraud (.fi. v, Gompe^ h. 824, 

at p. 888 : Holmes r. Sixsmith p852), 7 Ezoh. 802), or for the pui-^se of proving 
illegal^ as a defence to an action on the agreement (Oopjxek v. Bower (1838), 4 
M. ft W. 361): or for the purpose of showing that the instrument, by reason 
of the wont of a stamp, was worthless in on action to recover back me ney paid 
as on a total failure of oousideration {Enthoven y. So^U (1853), 13 C. B. 373, 
Kx. Oh.). So whero there was a qiltotion whether an instrament of raioranteo 
hod been given up in oonaideittion of a promise by the defendant, the instru¬ 
ment, although not stamped, was allowed to be given in evidence in order to 
show that it anawered'the description ci the instrument alleged to have been 
given up {Haigh T. Broedu (1838), 10 Ad. ft El. 309). So, where it was pleaded 
tiut« debt hod been paid.by means of a bill of exchange, the creditor was •ym- 
mitted to put in evidsnoe an unstamped bill to show that, by reason of ita bwg 
unstamped, it was unavailablA as a seouzity, and so rebut the inference that the 
debt had paid (Smart v. Hdkee (1844), 6 Man. ft G. 911). Notwithstanding 
the difference in the wox^g of a 14(4) of the Act of 1891 (54 & 55 Viet. o. 39) 
—« shall not be availaUcenr any purpoto whatever”—it is probable that the 
piinoi^eB of these dedmons still’hold good, though this is not tree from doubt. 

(y) Buxton y. Comieh (1844), 12 M. ft W. 426; J^ena d. Thomas v. QriJSjUhs 
(1830). e Bing. 533; TUhur v. Power (1828), 7 B. ft 0. 625; JZeai v. 5t. PauTs, 
Bedford {Inhabitants) (17M), 6 Term Bm. 452; Akoeh v. Dday (1855), 4 E. ft 
B. 66 (k 

^^^ielder v. Bay (1829), 6 Bing. 332; Magnay t> Hnight (1840), 1 Man. ft 
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properly stamped, and the i^t that the defendant gave the plaintiff 
notice to produce the document is immaterial (i). 

Where an unstamped agreement has been lost, secondary 
evidence of its contents is not admissible (j). But an agreement 
which has been lost, or is not produced after notice, will be presumed 
to have been duly stamped in the absence of evidence to the con¬ 
trary (k). If, however, there is evidence that the document was 
unstamped at any particular time, the presumption is rebutted, and 
the burden lies on the party who seeks to give secondary evidence of 
proving that the document was duly stamped (2). 

No appeal lies, nor will a new trial be granted, on the ground of 
the ruling of any judge that the stamp on any document is sufficient, 
or that a stamp is unnecessary (m), nor on the ground that an 
unstamped document was improperly admitted in evidence (»). 

1066. When an agreement or memorandum of agreement contains 
or relates to several distinct matters it is chargeable with duty as if 
each of such matters were contained in a separate instrument; and 
if it is made for any consideration in respect of which it is charge¬ 
able with ad valoivtn duty (o), and also for any farther or other 
valuable consideration, it is chargeable with duty, as if tliere were 
separate instruments, in respect of each of the considerations (p). 

If an agreement or memorandum relates substantially to only one 
transaction, or one subject-matter, it only requires one stamp, even 
though there may be several parties, each of whom undertakes a 
separate liability, or contracts with reference to his own interest 
only, provided they all have a common interest in the subject-matter 
of the agreement (q). If, on the other hand, an instrument relates 


(*) Bee DOte (m), p. 530, ante. 

(j) Rex T. CasQie MorU<n (Inhaiitatite) (1820), 3 D. & Aid. 588; aud bco 
Rankin v. Hamilton (1850), 15 Q. B. 167; Orowther v. Solomone (IMS), 6 0. B. 


(%) Marine Investment Co. y, Haviside (1872), L. B. 5 H. L. 624 ; Crisp y. 
Andean (1815), 1 Stark. 35. 

(2) Marine Investment Co. y. Havitide, supra; Orowther y. Solomom (1848), 6 
0. IB. 756. 

(m) B. S. 0., Ord. 39, r. 6; Blewitt y. TriUori, [1802] 2 Q. B. 327, fi. A.; 
jlfanoer y. Ridgwap, [1698] 1 Q. B, 501 (county coun judge). 

(n) Lowe y. Darling (1905), 74 L. J, (X. B.) 791 (county court action). 

(o) Seep. 533, 

id) Stamp Act, 1691 (54 & 55 Viet. c. 39), s. 4. 

(^ Ooodson V. Forbes (1815), 6 Taunt. 171 (agreement by aeveral underwriters 
for a reference to arbitration of a claim under one policy); R. y. Louth 
[Inhabitards) (1828), 8 B. & 0. 247 (indenture of apprenticeship for seven years, 
the apprentice to serre A. for the first four, and his own father for the roxnain- 
inw three years in different trades: held, one stamp sufficient); iVies t. Thomas 
(1831), 2 B. & Ad. 218 (surety joming with tenant in oof^ant fbr nayment of 
rent); Ckmh y. Jonss (1812), 15 East, 237 (one annuity granted by three 
pencme}; Bowen y. Aenley (1805), 1 & P. (n. b.) 274 (bond- ooatoining a 

oonditioa for perfonnanoe by ea^ obligor of theesame matters, with aepaxate 
penali^): Zhimi y, JFiRkms (1811), 13 ikiet, 232 (agreement 1^ several to 
aubaeribe to one common fund); Ramsbottom y. Davis (1^9), 4 AW. 5S4 
(guarantee hy three pereona to pay £50 each in conJ d e r ation of the diadhargd 

one debt); Wills y. Bridas (1849), 4 Exdi. 193 (tranafer by aeveral of their 
aepante intereata in oertaui ahorea); Dos d. CroJ^ y, Tidbwry (1654), 14 0, B. 
304; Sh^ptm v. ThonUon (1838), 9 Ad. ft M. 314 (ageeament by a partopr 
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HBOT. I. to several distinct t]?iansactions, or matters of agreement, even though 
In General, between the same parties, it must bear as many stamps as there are 
~7~ transactions or matters of agreement (r). 

Rcstamping 1066. Where an agreement is materially altered by consent of 
the parties after having been completed and taken effect as a 
contract, it must be restamped as a new a^eement (s), except where 
the alteration is a mere correction of a mistake and carries oat the 
' original intention of the parties(£)• But restamping is not required 
where an alteration is made before the agreement has been 
completely executed and taken effect (a), nor where the alteration 
does not affect the obligations of the parties, and is therefore 
immaterial {b). 

Sect. 2. —Agreements specifically charged. 

Duty 1067. The following agreements, which are treated of under 

Hoccificaiiy other titles of this work, are specificolly charged with duty (c):— 
charged. Agreement for a lease or tack or for any letting (d); agreement 

pursuant to the Highway Acts relating to making, maintaining, or 
repairing of highways (^); instrument of apprenticeship (/); articles 


pay ii'oight ui rospo^ of goods of his own m .d also goods belonging to the firm 
without distinguishing betwoou his own and tbo firm’s goods). 

(r) Hoots V. Dormer {lord) (1832), 4 B. & Ad. 77 (whore one person buys 
seToral different lots at a sale of land by auction, eacdi lot forms the subject of a 
distinct contract); Whuioi\ t. WaUon (1846), 7 Q. B. 474 (agreement to take a 
publichouse. A., who was not named as a party to the agreement, guaranteed 
parent by the tenant of cei'tain penalties by eiguiug a separate agreement 
wiitfeu on the siuno document. It was held that on agreement stamp in 
resiiect of the guarantee, as well as a lease stomp, was necessary; compare 
/Vice V. Thomas (1831), 2 B. & Ad. 218. And see Nicholson v. Smith (1822), 3 
iiturk. 123 ; Stone t. Metcalf (1816), 1 Stark, 63. 

(«) Jtobeon v. ITall (1792), Potike, 172; Heed v. Deere (1827), 7 B. & 0. 201 (two 
agrooments, the second varying the first; both must be stamped); Bacon t. 
Simpson (1837), 3 M. & W. 78 (indorsement enlarging time for performance of 
the agreement; new stamp necesso:^); Stephens y. Lowe (1832), 9 Bing. 32 
(indorsemont on bond altering the time for an arbitration; agreement stamp 
necessary); Bowman y. Nichot (1794), 6 Term Bep. 637; Cardwell y. Martin 
(1808), 9 East, 190; Satton y. Toomer (1827), 7 B. & 0. 416 (alteration in rate 
of intmst); KnSl y. Williams Q.809fi 10 East, 431 ; Hill y. Patten (ISOi), 8 
East, 373 (policy on ship and outnt altoted to ship and goods after commence¬ 
ment of rutk); iVencA y. Patton (1808). 9 East, 361. 

(t) Jacob V. Hart (1817), 6 M. & S. 142 ; Byrosn y. Thompson (1839), 11 
Ad. & El. 31; Bobinson y. Touray (ISIS), 1 M. & S. 217 (ship described by wrong 
name in policy); SawteU y. Louden (1814), 6 Taunt. 369 (policy taken on goods 
instead of diip by mijitake). 

(a) Jones y. Jones (1833), 1 Or. &M. 721; Spicer y. Burgess (1834), 1 Or. M. AR 
129; Mateon y. Booth (1818), 5 M. ft 6. 223: Downes y. Biehardson (1822), 5 
B. ft Aid. 674. • ‘ 

0) Jacob y. Uart (1817), 6 M. ft S. 142; Welter y. Cublm (1833), 2 Or. ft M. 161. 
(e) By the Stamp Act, 1891 ^4 ft 66 Yict. o. 39), s. 1 and Schedule, except 
where otherwise mentioned. Whore an instrument is ohargeable under two or 
more different categories, it must be stainped with the hi^er or highest duly 
'{^ptyer Brothere y. inland Eeventie Cbmmtsridneri, [1808] A. 0. 92). 

, (d) See title LANDLoau^jn) TmAirr. 

M See Southampton County Council y. Inland Revenue Oommiesioners (1906), 
82 Ih T. 364; Utmbtrland County GouneU y. Inland Bsmnue CommUeionsre 
^1898), 78 L. T. 679. The duty in this cose is sixpence. 

</() See titlsa IwrAsn asd 0Hiij>ssg; Makcsb ahd SsnvAMT. 
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of clerkship^); bank note(k); bill of exchange, promissoiy note, 
and oheqne (t); bill of lading (k ); bill of sale (t); bond (m); o Wter- 
party (k) ; contract note for or relating to the sale or purchase of 
stock or of any marketable secnrity (n); covenant for securing the 
payment or repayment of money, or the transfer or retransfer of 
stock (o); covenant in relation to any annuity or to other periodical 
payments (p); separate deed of covenant on the sale or mortgage 
of any property, and relating solely to the conveyance or enjoyment 
of, or the title to, the property sold or mortgaged, or to the produc* 
tion of the muniments of title relating thereto, or to all or any of 
such matters (q); letter of allotment or renunciation (r ); policy of 
sea, life, or accident insurance, or insurance by way of indemnity 
against loss of or damage to property (a); settlement(f). 

1068. An agreement which is the only or principal or primary 
security for any annuity, or for any sum or sums of money at stated 
periods, not being interest for any principal sum secured by a duly 
stamped instrument, nor rent reserved by a lease or tack; or 
which is a collateral or atxiliary or additional or substituted 
security for any of such purposes where the principal or primary 
instrument is duly stamped ; or which is a contract for pay&ent of 
a superannuation annuity, i.e., a deferred life annuity granted or 
secured to any person in consideration of annual premiums payable 
until he attains a specified age, and so as to commence on his 
attaining that age, is chargeable with the same ad valor em duty, 
although it is only an agreement under hand, as if it were a bond 
or other instrument under seal given as security for any of such 
purposes (a), 

(,7) See title Solicitors. 

(A} See title Bankers and Bankino, Yol. I., p. 673. 

(t) title Bills of Ekouaiiob, Fromisbory Notes and Neootiarlb 
Instrunentb, Yol. IT., p. 570. 

I k) See title SnimNQ Ain> Navioation. 

/) See title Bills of Sale, Yol. lU., p. 76, 

m) See title Bonds, Yol. m., p. 103 ; nfeienoe may be made to Durham 
£2eemea2 etc. Oo. t. Inland Ravmw Commisaionen (19(^}, 26 T. L. B. 318. 

(») The doty is one penny in the case of the value being more i^an £S and lees 
than £100, and one ehilHng ^hore the value is £100 or mora Oonteset note *’ 
is defined ns the note sent by a broker at a^t to bis piinoiipal (except where 
such principal is acting as broker or agent for a principal) advising bim of the 
sale or purchase of any stock or marketable security, and where a note advises the 
sale or purchase of more than one deecription of stock or marketable security, it 
is for me puipose of stamp duty deemed to be as many contract notes as there 
are descriptions of stock or security sold or purohased (Stamp Act, 1891 (54 ft 
65 Ykt. e. 39). B. 62 and Schedule; Oustoms and Inland Bevenue Act, 18{@ (66 
Tict. 0 . 7, a 3). Ajb to the penally for omitting to send a duly atamped ooniraoB 
note, aee Stamp Act, 1891 (64 ft 66 Ylot. 0 . w). as. 63, 68 (3); Bevenue Act, 
1898 (61 ft 62 Yict, 0 .46), s. 7 (1). * 

( 0 ) See title Mobtoagb. 

Ip) 'See title Bent-obabues and Annuhibs. 

* 0 ] Bee titlea Moktoaoe zSaim of Lanik 
S ee title Covfanxbs, Yol. Y. 

<) Bee title Insubance. 

(0 See title Sbtelekents. 

h) Stifeetmeat Autematia DMvarp Ob. v. Inland Bavanw Ommiatitnun, [18961 
1 ^ B. 484 (agreement lor blaring antomatio machineB at railway stations at m 
yearly rent, payable qnsrteny, detarminable by three months' aonee); NoMcrial 
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Bbct. & 1069. Any contract or agreement, whether under eeal or under 

Agreements hand only, made in the United Kingdom (h), for the .sale of any 
BpeplfloaUg equitable estate or interest in any property whatsoever (e), or for 
(;}]0 30,10 of any estate or interest in any property (d) except lands, 
Bftie of tenements or hereditaments, or property locally situated out of the 
property. United Kingdom (e), or goods, wares, or merchandise, or stock or 
marketable securities, or any ship or vessel or part, interest, or 
. share of or in any ship or vessel, is chargeable with the same ad 

valorem duty, to be paid by the purchaser, as if it were a conveyance 
on sale of tbo estate, interest, or property contracted or agreed to 


Ttlephune Go. V. Inland Revmue CommitBimen. [1900] A. 0. 1 (agreement andor 
hand only for rental of niivnto telephone wire and apparatus for a yearly sum 
payable in advance, determinable by three months' notice); Lmna v. Inland 
JUvmue Gommiaaionrrt, [1898] 2 Q. B. 290 (separation deed between husband and 
wife, providing for tho payment of an annuity to the wife by quarterly payments). 
As to tbo amount of tbo duty payable, boo title Bonds, Yol. III., p. 103, Where 
tlio instrument oontoiuplatos weekly or othonperiodi^ payments for an indefi¬ 
nite pmod, Ibe amount of the weekly or other periodical payment is the sum 
periodically payable on which the amount of duty is to be assessed, and not 
the oggrogate o! the poriodical payments during the year {Clifford v. Inland 
lievemie Vimmiaaionera, [189^ 2 Q. B. 187; Jackson v. Inland Revenue 
Commimmere (1902), 87 L. T. 269). A 3 to tlio stamping of such agrM- 
meiits after execution, sec s. 13 (2) of tlio Stamp Act, 1891 (34 & 33 Yict. 
c. 39}; and os to instruments providing for payment by inswmonts which 
are otherwise charged with ad valorem duty in respect of the sum so payable, 
see Limwer Ae^ihalie Paving Go. v. Inland Uevenue Cemmiationert (1872), L. B. 
7 Exch. 211. 

{V) An agreement is made in Die United Kingdom within tho meaning of the 
Act if it is oxocutod in the United Kingdom by a party whose execution is 
necoasaty to moke it complete and perfect {Inland Revenue Cemmiaaiontra v. 
Muller Co.*a Margarine, [1901^ A. C. 217). 

(<■) E.g., the equity of redemption of land in a colony {Farmer tk Co. y. Inland 
Revenue Gammiaatonera, [1898] 2 K. B. 141), or tho hencmt of a contract to pro¬ 
vide land for a factory abroad {Vanvhian Sugar Faetmiea y. Inland Reveniu 
Conmiaaiouera, [1901] 1 K. B. 245), or a patent registered in a colony {Smelting 
Co. of Australia v. Inland Revenue Commiaaionere, [1897] 1 Q. B. 175, 0. A.f. 
But a conti-oct for the s^e of a lease which provides that, in the event of 
the landlord rofiising his consent to an assignment, idle purcihaser shall 
have tho option of calling for a deoloiution of trust, is a contract for ihe 
sole of the legal interest, and not for the sole of an equitable estate or interest, 
even though a declaration of trust may in fact bo executed, the purchaser 
not being under any obligation undev the contract to accept such a declaration 
nrest London Syndicate y. Inland Revenue Commiaaionere, [18^] 2 Q. B. 507, 
0. A*). ^ 

(d) On the sole of a-business as a going concern, including hook debts to be 
taken as at the end of the preceding year, it was held that &o book debts were 
property on the consideration for wteoh ad valorem duty wah payable, although 
the debts hod for the most part been paid before the date of the agreement and 
wholly paid before completion {Mecuurea RroGura y. Inland Revenue CommMoa»$ 
(1900^, 82 L. T. 689). And sw as to the meaning of property the coses died in 
the preceding note. 

(e) A patent registered in a colony, and the sole lu^oe to use it m a dietriet 
of the colony, are not looafLr situated, out of the United Kingdom within the 

|Act {SmdHng do. of AuatraUa y. Inland Revenue (km/ndnionera, [1887] 1 Q. B. 

, 173, G. A^, nor is the benefit of a oontraot to provide land for a notny abroad 
(Ainuh'an Sugar Fadoriea y. Inland Revenue Oommiaeionvn, [1901] 1 £. B. 20). 
But the goodwill of a business abroad, all the ouetomers of whidi ore resident 
ahrooil, is property locally situated out of the United Kingdom {Inland Revenue 
CAamUeivntre y. Muller i Co,*e Margarine, [1901] A* C. 217). 
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be sold (/), provided that where anj such contract or agreement is 
stamped witti the fixed duty of ton shillings if under seal, or 
sixpence if under hand only, it is regarded as duly stamped for the 
mere purpose of proceedings to enforce specific performance or to 
recover damages for the breach thereof {§), 

Where a purchaser who has paid the ad valorem duty on any 
such contract or agreement enters into a contract for the sale of 
the property before having obtained a conveyance or transfer 
thereof, such contract, if the consideration is in excess of the eon> 
sideration for the original sale, is chargeable with ad valorem duly in 
respect of the excess, and otherwise is chargeable with the fixed 
duty of ten shillings or of sixpence, according to wlietlier it is 
under seal or under hand only (h). 

Sect. 3. —What Dommcnts require Stamps, 

1070- It is not necessary, in order to render a document liable to 
stamp duty as a memorandum of an agreement, that it should 
contain all the terms of the contract between the parties, or that it 
should be a sufficient memorandum to satisfy the provisions of the 
Statute of Frauds (i); it is enough that it contains evidence of some of 
the terms, provided that it is intended as a record of the agreement 
of those terms binding both of the parties (i). 

But a document is not liable to the duty unless it is evidence of 
an agreement betwoou tho parties. Tims, a written proposal, 


(/} The Stamp Act, 1891 (M & 55 Viet. o. 39), a 59 (1). Tho duty on a 
couveyauce on sale is as follows:— 

Where the amount or value of tho consideration for the £ ». d. 

sale doos not exceed £6.0 0 6 

Exceeds £5, and does not oxceofl £10.0 10 

„ £10 £15.0 10 

£15 „ £20 0 2 0 

„ £20 £25 0 2 6 

.. £25 .. £50 0 5 0 

„ £50 .. £75 0 7 6 

£75 .. £100.0 10 0 

£100 £125.0 12 6 

„ £125 £150 . 0 15 0, 

£150 £175.0 17 6 

£175 „ £200 1 0 0 

„ £200 .. £225 1 2 6 

„ £225 „ £250 1 5 0 

.. £250 £275 1 7 6 

£275 „ £300 1 10 0 

„ £300 For every £00, and also for any fractional 

part of £50 . 0 5 0 

Where du^ has been duly paid on the asreement no further duty » payaUe 
on the oonveyanoe or transfer of the property {%M., s. 50(3), (5)), ^ the duty 
it returnable'if the agreement is afterwards resciuded or annn&ed, or for any 
other season is not substantially carried out (ibid., e. 59 (6)). 




Ibid., s. 59 (4) 


, , /Wd., s. 59 (2). . 

{a 29 Ou. 2, o. 3; and see Mmbettm v. MortlejUlSli), 2 IL 4* 8* 445 
[written memorandum'delivend by auctioneer to biddwto whom lands were let 
by anotion containing a description of the Umda, the rent payable, and the term 
tor whUh they were bt) { OUnitr v* Halkett (1857), 2 H> 437 (guarantee for 
rent not stating the oonaidenition^ 
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skv. 8, containing the terms on which a person is willing to contract, which 
What must be accepted either by words or acts in order to .constitute an 
Dccumests agreement, does not require a stamp; and if such a proposal is 
^ube accepted orally, or by doing the acts necessary to complete the 
Stamps, conkact, without any written assent, no stamp duly is payable (i). 
A written acceptance of an offer with variations is for this purpose 
a mere propoBu(2). 

On the other hand, if an oral proposal is accepted in writing, 
the written acceptance, being evidence of the agreement, must be 
stamped (m). The same rule applies to a draft agreement which is 
orally assented to but not executed (ti), and where an oral agree* 
ment is made with reference to the terms of a written document, 
and so as to incorporate those terms, the document is not admis¬ 
sible in evidence, and consequently the agreement cannot be proved, 
unless the document is stamped (o). But if a written agreement 
refers to some other document so that tho two documents form 
only one contract, it is sufficient if one of the documents is 
stamped (p), and an unstamped agreement, the provisions of which 
are incorporated in another agreemeht duly stamped, is admissible 
as evidence of tho terms of the latter agreement (q). 

An instrument is not chargeable with duty as an agreement 
nnless it is binding either as an agreement or evidence of an agree¬ 
ment on both parties (r): nor is a memorandum which is merely 

{k) Iludupeth V. Yarndld flSSO), 9 0. B, G2d (writton proposal for engagemeat 
of actor at a certain Bnlar^: Jhant t. Browtk (1825), 3 B. & 0. 665 (written 
offer verbally accepted); Mdijar v. B/iVA-(1816), 1 Stork. 464 (prospeotus con- 
biining terms on which a person was willing to be employed; employment by 

J arol on terms of prospectus); Vdlant v. Fletcher (1847), 1 Exeb. 20; Willty v. 
*urraU (1848), 3 Exeb. 2li; Beth-ll v. Blencowe (1841), 3 Scott (y. a.), 568 
(memorandum in course of negotiations for a tenancy arranged orally, that tho 
landlord was willing that the proposed tenant should leave in certain events: 
held, a mere proposal in regard to one point under discussion, and no stomp 
requisite); Ward v. Londeelorough (1852), 12 G. B. 252; Mowatt v. Londeeborough 
{jAwd) (1854), 3 E. & B. 307; Clay v. Cro/ta (1851), 20 L. J. (bx.) 361 (prospe(^UB 
from Bohoolmostor stating tho tenns on which he was willing to receive pupils; 
compare Williama v. Stoughton (1617), 2 Stark. 292); Doe d. Bingham y. Vart- 
wright (1820), 3 B. & Aid. 326; IlawJana v. Ifarre (1825), >3 B. A 0. 690; 
IFa^ V. Jiostron (1842), 9 M. & W. 411; Bmon v. Hayward (1835), 2 Ad. &E1. 
666 . 

(2) Volkma v. Fletcher, supra; WiHey v. Parratl, aupta; Moortv, Oarwood 
(1849), 4 Exch. 681, Ex. Oh. (whore a defendaut refused to produoe tho original 
offer after notice, and the pLintiil produced a written acoeptanoe oontauung 
various provisions, it was held that the documents could not be presumed to be 
ad idem, and thorefore tho acceptance was admissible without a stamp). 

(m) Eegarty v. Mibu (1854), 14 G. B. 627; W^iama-v. Stoughton (1817), 2 
Starke 292 (ewoolmasterB prospectus sent to father oontaiuing the terms on 
wbioh his son had been accepted at the school); compare Olay v. CrqfU, supra, 
note (A). *. 

(n) Ohadunek v. OfarAs (1845), 1 0. B. 700. 

(o) Turrur y. Power (18%), 7 B. & G. 626 (parol agreement for a tenancy on 
theternu contained in a leise between other partiesji; and see Aleock v. Bday 
(1855), 4 E. A B. 660. 

' (p) Peqte v. Bidten (1^)* 1 Or. M. A B.482. 

g) Pearea v. Ohealyn (l885), 4 Ad. A El. 226. 

y) Lwaa y. Beach (1840), 1 Soott (w. &.), 350 (minute of resolution of a 
oomwny for acceptance of a tender); Vaught v. Brine (1840), 1 Soott (y. r.), 
25(i (similar minute for appointment of dark or seoretaiy at a certain salary): 
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given as evidence of the performance or part<performance of a com* 
plete anterior oral agreement («), or which is a mere recapitulation 
of a former agreement duly stamped (t). 

1071. An I.O.U., or bare acknowledgment of a loan or of 
indebtedness, containing no provision as to payment or other 
evidence of the terms of an agreement, does not require any 
stamp (a), and the addition of the words for value received ’* makes 
no difference in this respect (b). Even if on I.0.I7. or ac^owledg< 
meut contains a promise to pay interest at a specified rate, it does 
not require a stamp unless the value of the agreement for payment 
of interest is more than five pounds {c ); but where the instrument 
specifies a day for payment or in other respects affords evidence of 
the terms of an agreement between the parties, it must be stamped 
as a promissory note or agreement, as the case may be (d). 

1072- Where a document contains no evidence of the terms of an 
express agreement, but merely of a fact from which an agreement is 
implied by law, as, for instance, a mere acknowledgment of the 
deposit of goods, from which a promise to redeliver on request is 
implied (e), or a mere direction or request to pay money from which 
the law implies a promise of reimbursement (/), it need not be 
stamped (ff). 

1073. If a bill of exchange or promissory note contains evidence 
of any agreement between the parties beyond the mere contract 


Bteching v. WetthrcxJc (1841), 8 M. &W. 411, perPABKi:, B.,aiid AmBBSOV, B., 
at pp. 412, 413; Bladwdl v. M’NaugMan (1641), 1 Q. B. 127. 

(t) De Bort/unt v. Page (1850), 15 Q. B. 1073. 

\i) Mw»haH V. Powell (1846), 9 Q. B. 779. 

(o) Fiah&r v. Lalie (1798), 1 Esp. 426; Fayner, JenMtu (1830), 40. &P. 321; 
Israd V. Israel (1808), 1 Gamp. 499; Huxley v. O'Connor (1837), 8 0. & P. 204, 
(“Mr. H. has advanc^ me £12 on furniture eto. deliverod to him ” : held, no 
stamp requisite): Wdlardr. jlf(M8(1823), 1 Bing, 134; MutleUf.IIutchieonllBSB), 
7 B. & G. 639: same ▼. THpp (1846), 15 M. A W. 23. In Beeching v. Westbrook 
(1841), 8 M. & W. 411, it VOS held that letters containing promises to remit 
money, and making oxcoses for not having done so, for the mnintenanco of an 
illegitimate child of the promisor, merely amounted to acknowledgments of 
indebtedness and did not roquiro stamping; see, however, as to tke necessity’ 
of a reodpt stamp in the case of an aoknowledgmont of the payment or receipt 
or deposit of monoy, p. 452, ante. In TFat&Misv. HewUit (1819), 1 Brod. & Bing. 1, 
it was held that a receipt for a promissory note ezpressiujg an executory con* 
sideration (the maintenanoe of an illegitimate child) on which the monoy secured 
by Ae note was to be paid, was sufficiently stamped as a receipt. 

(5) Govld V. Coombs (1845), 1 0. B. 643. 

• (c) JUdanotte v. TeasdaJe (1844), 13 M. & W. 216. See p. 539, poet, 

[ih Brooks V. Elkins (1836), 2 M. & W. 74 (I.O.XJ. speuimiig a date lor pay¬ 
ment) : compare Hyne r. Bminey (1882), 21L. J. (o. B.) 278, where it was held 
that ^ words “ borrowed this day of J. H. £100 roi one or tWo months" were 
a mere acknowledgment, and that the document did not requite stamping either 
as a profflisBOiy note or as on agreement. ^ 

(«) Bbukwdl ATNaughlanilSil), 1 Q. B. 127; ana see Z^ngdon v. Wilson 
(1328), 2 Mian. & By. (e. B.) 10. 

(/) Parker y. Dubois (1836), 1 M. & W. 30. e • 

(p) NcHey v. Webb (1648), 8 0. B. 834 (acknowledgment by A. that B. bad 
aooepted an accommodation bill for him and promise to provide for it: Held, 
simpy an aidmowledgment from which the law would imply a promise to 
provide for the MU, ana no stamp neoessaty)., 
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for payment in accordance with the terms of the instrument, it 
must not only be etamped as a bill or note, but with' an additional 
duty as an agreement (h ); and any agreement indorsed on a bill 
or note enlarging the time for payment or otherwiro altering the 
terms of the origmal contract requires an agreement stamp (i). 

1074. Any instrument under hand only (not being a promisrory 
note or bill of exchange) given upon the occasion of the defioBit of 
any share warrant or stock certificate to bearer, or foreign or 
colonial share certificate, or any security for money transferable by 
delivery, by way of security for any loan, or making redeemable or 
qualifying a duly stamped transfer, intended as a security, of any 
registered stock or marketable security, is chargeable with stamp 
duly as an agreement (k). 

Ssci. 4.— Exemptioni. 

1075. The following are exempt from duty:— 

(1) Any agreement or memorandum the matter whereof is not of 
the value of five pounds. 

(2) Any agreement or memorandum for the hire of any labourer, 
artificer, manufacturer, or menial servant (1). 

(8) Any agreement, letter, or memorandum made for or relating 
to the sale of any goods, wares, or merchandise. 

(4) Any agreement or memorandum made between the master 
and mariners of any ship or vessel for wages on any voyage coastwise 
from port to port in the United Kingdom. 

(6) Any instrument for the sale, transfer, or other disposition 
either absolutely or by way of mortgage, or otherwise, of any ship 
or vessel, or any part, interest, share, or property of or in any ship 
or vessel. 

(6) Any instrument of apprenticeship, bond, contract or agree* 
ment entered into in the United Kingdom for or relating to the 
service in any of Hie Majesty’s colonies or possessions abroad of any 
person as an artificer, clerk, domestic servant, handicraftsman, 
meobacic, gardener, servant in husbandry, or labourer (m). 

(7) Any memorandum, such as an acknowledgment of a debt for 
the purpose of interrupting or defeating the operation of the Statutes 
of Limitation rendered necessary by Lord Tenterden's Act (n). 


(A) NiehoUm v. 8mUh (1822), 3 Stark. 128 (bill of ezohangs exnreuing the 
tenns of an ogteement betsreon landlord and tenant); and see SmttA v. Might- 
ingalt (1618), 2 Stark. 375. 

(0 i^T. JfeM/'(1814). 1 Stark. 03. 

Ik) Stamp Aot, 1881.(04 A 00 Yict. c. 30), a 2a 

[l) In n.'twm V. Zuluka (kS4S), 14 Q. B. 400, it was held that an ogrenneat 
lor the employment of firemen and etoken on hoai-d ship vas within 
eammption. 

(m) The foregoing ezemptiona are contained in the schedule to the Stamp 
A<^ 1601 (04 A 00 Yiot. o. 30). There are a larra number of ezemptione imder 
atatuteo relating to pertioular subjects other than stamp dnt^s, as to which 
see the appropriate titlw. 

. (n) Stanite of Frauds Amendment Act, 1828 (0 Qeo. 4, o. 14}; see s. 8; Jfomt 
V. Dixon (1836), 4 Ad. A El. 840 (although ue acknowledgment oontains an 
<tzpi«al promise to pay); 7'ayiorv. Steeie(1847), 16 M. AW. 660. 
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(8) Any inaimment or doenment, except a mortage, iaanedt given, 
or made by a registered building society nnder its rules or under 
the Bulling Soci^ea Acts (o). 

(9) Certain policies of insurance and other documents given by or 
in connection with registered friendly societies (p). 

ime. In ascertaining the value for the purpose of the exemption 
of any agreement or memorandum, the matter whereof is not of 
the value of five pounds, the matter to be valued is the obligation 
underteken by the agreement, and not the property or thing which 
is the subject of the obligation (q). Thus, in the case of an agree¬ 
ment for warehousing goods the matter to be valued is the rent 
payable (r), and in the case of an agreement for the carriage of goods 
the amount of the carriage («), and not in either case the value of 
the goods. So, if a person agrees to pay interest on a bill of 
exchange in the event of its not being paid at maturity, the question 


(o) Building Societies Act, 1874 (?7 A 38 Yiot. c. 42), s. 41. See title BulU)- 
mo SooiETiKS, YoL III., p. 372. 

(p) Friendly Sodeties Act, 1896 (59 A 60 Viet. c. 25), b. 33. See title 
Fbixndlt Sooibtxes. 

(o) Pemberton v. Vaughan (1847), 10 Q. B. 87 (agreement to give up yremieoa 
and goodwill of busineBS for £7, and not to open a shop of a similaT kind in 
the neighbourhood under a penalty at £20: hold, that the Bubject>matter of 
the agreement was not the penalty uid that it was not of tiie value of £20). 
Under a former Stamp Act, imposing a duty on every agieement whore 
the matter thereof should be of the value of £20, it was held that in older 
to be liable to duty it must appear affirmatively that the matter of the 
agreement was of mat value {Feltham v. Cartuiright (1839), T Scott, 693; 
R. V. Enderby {InhabUants) (183i), 2 B. A Ad. 205; Semple v. Steinau (1853), 
8 Exoh. 622; Wrig^ v. ^ith (1834), 6 B. A Ad. 1117); that it was not 
sufficient that it mi^t idtimately turn out to be of that value unless it 
was so in its nature and inception {Mdanotte v. 2'eaadale (1844), 13 M. A W. 
216; Liddiard v. Qale (1850), 4 Ezch. 816 (agreement for work to be done at a 
certain price per rod: held, liiat as it did not appear at the time of tho contract 
that the work would amount to £20, no stamp was necessary, although in the 
resiilt it exceeded that turn); Cox v. BaUeg (IMS), 6 Man. A Q. 193 (indemnity 
given on the withdrawal of a distress for rent amounting to 24«.: held, no stamp 
required though the sum sought to be recovered under the agreement exceeded 
£20); LUigd v. Mantell (1850), 1 L. M. A F. 130 (reference to arbitration of all 
mattm in dispute); Broume v. Daweon (1840), 12 Ad. A El. 624 (rules for the 

S tvemment of a wool providing the terms of the master’s office, signed by 
e master and trustees of the school}; and also that the onus was ou tlw 
party ohjeoting to the want of a stamp of proving the value of the agreement 
{Hiu V. Ranm (IMS), 5 Man. A Q. 789). It was held, further, that &e 
agreement must be one the value of which waa capable at tho time of beiug 
estimate and ascertained (Liddiard v. Cfale, supra; Or/ord v. Cole (ISIS), 2 
Stark. 351 (promise of marriage held not to require any stamp]. It is, how¬ 
ever, very queeticmable to what extent, if at all, these cases are to be relied on 
as authority for the oonstruction of the exemption under consideration. Under 
the former statute only agreements of a eerteid^alue were rendered liable to 
duty, Wbetess nnder me Stamp Act, 1891 (54 A 55 Yiot. o. 39), all agrraments 
are zendOTed so liable, except those expr^y exempted, aud on principle the 
bordva would sem to be on the person alleging that on ailment falls 
within the exemption of proving it. . 

(f) EaJdwin v. AUag» (1844), 13 H. A W. 365. Aad see Chnd'widt v. SHU , 
(1823), By, A M. 15, where it was held in the case m a memorandum of the 
xeoeipbot goods by a whaiOngen that the wharfage to be paid waa the matter 
to be valued end not the value of the gooda 
(i) £atAam v. RutUg (1823), By. A M, 13. 
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SBcrr. 4. whethor daty is payable depends on the value o| the agreement to 

Exemptions, pay interest, and not on the amount of the bill (t); and sitnilarly if 
a debtor acknowledges a debt and undertakes to pay interest thereon 
at a specified rate until it is paid (a). Where, m consideration of 
the withdrawal of a distress for rent, the tenant signed a memo¬ 
randum admitting the amount due and declaring that in default 
of payment by a certain day the landlord should be entitled to make 
a second entry for the purpose of distraining, it was held that the 
matter to be valued was the indemnity against an action for a 
second entry, neither the amount of idie rent nor the value of the 
goods being material {h). 

Sale of good!. 1077. The exemption of agreements and memoranda relating to 

the sale of goods extends not only to agreements for the sale of 
goods and memoranda of such agreements (c), but also to collateral 
agreements connected with a sale of goods, as, for instance, a 
continuing guarantee for the price of goods to be supplied to a 
third person (d); an agreement by a broker to indemnify his 
principal against a loss on the resale of goods bought on his 
behalf (e); an agreement by a person who has bought goods to 
give another person a half-share in the property bought (/); an 
agreement to share profit or loss in respect of goods bought by one 
person for the joint account of himself and the person entering 
into the agreement (p); a guarauiiee in consideration of goods 
being assi^ed to a third person of the sale thereof and payment 
of the price (k); or an agreement cancelling a contract for the 
sale of goods (i). The exemption is to be construed liberally in 
favour of the subject, and extends to agreements for tlie sale of 
future goods, and any agreement which in the ordinary course of 
events would ultimately relate to the sale of goods (A), and also to 
agreements for the sale of goods which contain stipulations as to 
otlier matters incidental thereto (f). 


(f) Semple v. Steinan (1863), 8 Exdi. 622. 

(d) Taylor r. Steele (1847), 16 M. & W. 665; MdamAte ▼. Teaadale (1844), 13 
M. & W. 216. 

(bf Hill V. Jtamm (1843), 6 Mon. & Q. 789. 

(c) See Ourr-v. Scudda (1853), 11 ExoL 190 ; Chatfirtd v. Cox (1852; 21 L. J. 
(q. s.) 279 (agreement for goods to be supplied to a tliird }.ortK>n, the price to be 
set os iwainst on existing debt owing by the seller to the buyer). 

(d) Martin y. Wright (184.»), 6 Q. B. 917 ; Warrington y. Fwrbor (1807), 8 
East, 242; Waikine y. Vinee (1818), 2 Stark. 368. 

k) Ouirrv y. i?(i«fMor{1790), 3 Term 524. 

'/) Maraon v. Short (1835;, 2 Scott, 243. 

' Venning y. Ledd* (181^, 13 East, 7. 

SaiBer y.jJohnaon (l'647^16 M. & W. 775. 

Whitworth y. Crockett (1S18), 2 Stark. 431. 

Ourr T. Scudda (1855), 11 Each. 109, jmt PoixooK, O.B.; Sadler ▼. Johnaon 
(1847), 16 M. ft W. 775, jv Platt, B., at p. 777; Pinner y. Arnold (1835), 2 
Cr. M. ft £. 613 (sale of press, to be ready fbr delivery in three months jprioe to 
•bo paid by instalments during the thm months until delivery); mighea y. 
(I Breede (ltt26), 2 0. ft 1'. 169 (sale of goods to be finished in workmanlike 
manner); WtOa v. Atkinson (1816), 6 Taunt. 11 (contract for sale aad delivery 
of oil not then expressed from the seed); compare Buxton y. BedaU (1803), 

» 3 East, 303. 

(() Heron v. Granger (1606), 6 Esp. 269. 
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But, in deciding whether an agreement is exempt from duty 
regard must be had to the primary objeot of the agreement. A 
letter from a principal to his factor inobsing bills drawn on the 
factor and promising to provide for them in the event of certain 
goods in the factor’s hands remaining unsold at the maturity of 
the bills is not exempt as relating to the sale of the goods, the 
primary object being not the sale of the goods, but to obtain an 
advance on them (»^; and an agreement for the sale of goodwill 
is not exempt from duty merely because it also relates to a sale 
of goods (n). An executory agreement for the manufacture and 
erection of machinery is not within the exemption (o). 

The exemption from duty of agreements rebting to the sale of 
goods does not extend to instruments under seal ( p ); nor to hire- 
purchase agreements, which are chargeable with the fixed duty of 
sixpence or ten shillings, according to whether they are under hand 
only or under seal (q). 


(m) Smith v. Catnr (1819), 2 B. Aid. 778. Compare Southgate v. Bohn 

(1^6), 16 M. & W. 34, where it was held that a memorandum of an advance by 
an auctioneer on goods which were sent for immediate sale in order to repay 
the advance was exempt because the sale of the goods was directly contemplated 
by the agreement. * 

(n) South v. Finch (1837), 4 Scott, 29.3. 

(o) Buxton V. Bedall (1803), 3 I'last, 303 ; and see Fortgth v. Jcrm (1816), 1 
Stark. 437. 

(p) Clayton v. BurUmhaw (1826), 5 B. A 0. 41. 

{;) Finance Act, 1907 (7 Edw. 7, o. 13), s. 7. 


CONTRACTOR. 

See Building Contracts, Engineers and ARoniTEOTS. 


CONTRACTOR, DEFENCE OF 
INDEPENDENT. 


See BuiLDiNa Oontbaots, Enginbbrs and Arohubotb ; Mabtbb 


AND SbRVANK. 


Biot. 4. 
ExemptionB. 


Deads. 
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CONTRIBUTION. 

See Coupanxbb; Oohtbaot; Descent and Distrtbutton; Gvabantbb 
Mortoadb; PARTNBRsmp; SniPPiNG and Natioation. 


CONTRIBUTORY. 

See Companies. 


CONTRIBUTORY NEGLIGENCE. 

See NEODiaENGE. 


CONTUMACY. 

See EcciiBsiASTiOAXt Law. 


. CONVERSION. 

See ifnovBB and Gontrbsion. 
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CONVERSION AND RECONVERSION IN 

EQUITY. 

See Tkusts and TnusTCiBB. 


CONVEYANCER. 

See BARBisTJsnB. 


CONVEYANCES. 

See BilIj of Salk; Dbeds and OTHsa Instbuubnxs; FnAUDViiENX 
AND VoiDADLB CoNVBYANCBS; BbAIi PbOPBRTY AND ChAXXBU 

Bbad; Sale of Land. 


CONVEYANCES, PUBLIC. 

See Strebx Traffic. 


CONVICTION. 

See Cruiinal Law. 


CONVICTS’ PROPERTY. 


See Obuonal Law. 
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CONVOCATION. 

See Constitutional Law; Ecglesiastical Law. 


CONVOY. 

See BiupriNO ami> Navioaiton. 


CO-OWNERSHIP. 

See Paiitition ; Feusonal Piiopekty ; Beal Piiopbiitt and Chattels 

Real. 


COPARCENER. 

See Beal Pbopebty and Chattels Beal. 
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act of State, injoiy to foreigner outside Jnifsdlctloii ratified bgr Qoremment, is 
an, 66 

Admiralty, the, 88—93 

Board of, composition of, 88 

Permanent Secretary, duties of, 89 
causes, King’s Proctor in, 79 
commissioners, powers of, 89 
lands Tested in, as to, 89 
legal proceedings against, 93 
by, ac to, 91 

nautical almanack, ezclosiTe right to publish, 91 
tramways, powers as to, 91 
wireless tdegraphy, powers as to, 91 

adTcriisements, power of Secretary of State to confirm bye-laws as to, 69 
adrowsc^ excepted from Crown Lands Act, 1703...148 
affirmation, in lien of oath of exeentiTe officer, 36 

agent-general for Tolnntcers and loosl militia, transference of powers of, 98 
austere of royal forests, duties of, 182 

Agricnltural Holdings Act, 1908, application of, to Crown lands, 191 

Dnehy of ComwaU, 366 
Lancaster, 386 

alluTion land, property of whom, 116 

ancient monuments, care of, by Commiasiodois of Works, 196 
Archbishop, appointment of, aa Cabinet Minister, nnconstltutional, 87 
Army Council, cItU member of, duties of, 94 
composition of, 93 

Director of Army Finance, duties of, 94 
duties of, 93 

finance member of, datles of, 94 
military members of, duties id, 94 
responsibility borne by Beoretaxy of State for War, 94 
Secretary of, duties of, 94 
signature oL how affixed, 94 
Ashdown Forest, rights of commoners In, 190 
aaseasionable manors, enumeration of (in Duchy of Cknnwall), 261 
attachment, conrt of, 183 
Attorney-General, the, 71—76 

attendance on Uonso of Lords by, 73 
certlfleate on fiat, by, 76 
criminal law, in administration of, 74 
House of Commons, acting for, 74 
Lords, acting for, 74 

tetters patent, his fonotlons in connection wltli, 76 

flails prMSjT^ entry of, 1^, 74 

of Ooimty Palatine of Durham 76 

of Duchy of Itfncaster, 76 

officer of the Crown, is an, 71 

ori^nal function of, 71 

peeram eases, in, 73 

precedence cl, 73 

prohibition does not lie against, 71 v 

public rights, assertion at, necessary party to, 73 
right of reidy of; 73 
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Attorney-General, ihe—tmUiiuied. 
aalary of, 72 

trial at right to demand, 74 

Attnrneya and Uollolton Act, 1874, peoraona exempt from proTlaloni of^ T7 
Board of Apiculture and Fiaherlea, composition of, 104 

Education, assisted by consultative committee, 108 
composition of, 104 
legal proceedings 1»r and against, 105 
seal o^ 108 

Ordnance, lands vested In, transferred to Secretary of State for War, 95 
Trade, the, 102—10» 
dc|iartinenta of, 103 

extension of provisions of Cronrn Isuids Act, 1829, to, 174 
foiesliorc, leases of, by, 148 

management of, by, 149 
powers over, 144 
Inquiry by, os to, 103 
meaning of term, 102 

notice to, necessary on registration of title to land below bigh-water 
mark, 113 

President of, assistants of, 102 

appointment of, how effected, 102 
Privy Council, a committee of, 102 
rules etc., of. validity of, how ahowp, 104 
banui raeantia, definition of, 909 
Cabinet, 41— 49 

advice of, to Crown, ought to be unanimous, 46 
choice of, depends on Prime Uinister, 42 
decisions of, communicatiou to Crown of, 48 
how arrived at, 46 

carried into effect, 45 

definition of, 41 

differences between individual Ministers settled by, 45 

documents, circulation of, 45 

evolution of present doctrines relating to, 7 

“ legal memory," how doctrines as to Cabinet are influenced by, 49 
majority of, failure of Minister to support vital decisions of, 49 
meeting of, outsiders summoned to, 43 
place of, 44 

prescnco of Sovereign at, 46 
memben of, bound by Privy Councillor's oath, 43 
no le^l record of, 43 
members of the Ministry not in the, 38 
Minister, appointment of archbishop as, unconstitutional, 37 

Lord Chtm Justice as, unconstitutional, 37 
Ministers, otBces nsnally held by, 37 
minutes of, 44 

Ordms in (^uncll, their general policy determined by Cabinet, 8 

Rnme Minister is medium of communication between Cabinet and Crown, 48 

Privy Connell, originally committee of, 64 

questions submittM to, 44 

quorum of, no special, 44 

summoning oL mode of, 44 

use of term, history of, 41 

with circulation, 48. 

of documents, 48 

certified copies of documents relating to Crown lands admissible In evidence, 173 
Chonedlor of Exchequer, appointment of, how effected, 101 

duties 101 

Chancellor of Palatine Chancery Court, powers of, 77 
Charters of the Forests, enumeiatiou of, 182 
chief rents, nature of, 207 
Chief Secretary to tho Ix>nl Eieutenant, 100 
,Civil List, 271—2TS 
ainunut of, 271 
annuities provideil for in, 371 
audit of, 272 

classes of expenditure 271 
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Civil List— etmtintuid. 
meaning of tenn, 109 

paymenta cbaiged on Consolidated Fond, 279 

S ienelona in, 27V 

L^rincesKS* Trustees, enumeration of, 271 
provision tor King’s daughters, 271 
retlr^ allowances, 272 
Civil SeTTioa Commlssionen, as to^ 81 

members of, are servants of the Crown, 81 
genera] position of, 80, 81 
eierk of the Crown in Chancery, appointment of, 12 

tees of, 12 

payable to, 17 

transference of duties of Clerk of the Petty Bag 
to, 11 

Petty Bag, duties of, transference of, to Clerk of the Crown in 
Chancery, 11 

Signet, abolition of office of, 11 
Close-rolls, record of letters close on. 16 
Colonial OflQce, 86—87 
commission nnder sign manual, 9 
Commissioners, Civil Service, 81 

of His Majesty’s Treasury, 100 

• Woods, Forests, and Tjand Revenues, 122 
Works and Public Buildings, 132—133 
Consolidated Fund, Civil List payments charged on, 272 
convontionury tenements, meaning of, in 7 A 8 Viet. o. 105...261 
Copyhold Act, 1H41, application of, to Duchy of Cornwall, 25G • 

1804, application of, to Duchy of Lancaster, 236 
copyholds, enrolment of doenments concerning Crown, 175 
legal estate of, not vested in Commissioners, 194 
purchase of, Commiiisionera of Woods, 194 

indemnity to trustees on, 170 
Crown (or taking in exchange of>, indemnity to trustees on, 
197 

Conncil of India, composition of, 87 

County J’alalinc of Durham, Attorney-General of, 76 

foreshore in, 114 
revenues of, 216—^217 

rights of Bishop of Durham In, 216 
rights of Palatinate OiBcers, 217 
Swdtor-Oencral of, 76 
I.ianca8ter. ^ also Dncfay of Lancaster. 

dlstiDetion of, from Duchy of Lancaster, 218 

early history of, as to, 217 

registration of lands of, 177 

revenues of; 217—238 

seal of. 219 

covenants for title, pnrehsaer of Crown lands not entitled to, 187 * 

in Crown grant of land, release from, 168 
Grown advowBon, appUoation of purchase-money of, for parsonage hoose, 193 
alluvion land oelongs to, when, 116 

bnildJngs eta. Infections Diseases (Notifleation) Act, 1889, dues not apply 
to, 200 

uommlssions nnder the sign manual, 9 

communication of Cabinet with, thtongh Prime Minister, 46 
consultation with peers, 6 

copyholds, appUoation it Copyhold Act, 1894, ^ 197 

(Crown having remaindgr or reversion), volantaiy enfranchise¬ 
ment of, 196 

enfranchisement of, 194,196 

detsmigatiou of consideration for, 196 
sale for poxpoee of, 194 

enrolment of deed eileoting sale of freehold of, 194 
doenments conoeping, 176 • 

enCronohJsement deeded 196 
held by Crown In joint tenancy or coparcenary, 196 
legal estate of, not vested in Oonunfssioneis, 194 

( 8 ) 



Imdbx 


CONSTITUTIOKAL LAW— 

Grown copyholds, no oompulBory enfranchisement; of, 197 

poTohaM of, indemnity to trustees on, 197 
connolls (titnlar) of, 6 
diluTlon land b^np to^ when, 116 
dispated claims of, settl^ent of, to be enrolled, 17fi 
estates granted by, protection against forfeiture of, 149 
Bstate Paving Act, 1861, does not apply to Grown lands, 198 
execntlve and the Grown (In general), 6—^38 
documents of, oraers, 9 

warrants, 9 

powers of, exercise of, medium of, 8 
delegation of, 6—8 
factories and worlcshop;^ 199 
flsheales, 218 
fishhig, right of, 216 
foreshore, right to, 112 

rights In County Palatine of Durham, transfer to, of, 114 
forfeited estates, grants ol^ by, 149 

purchasers of, protection of, 160 
game, right to (on wastes of Crown), 189 

grant eta, by (contrary to Crown Lriinds Act, 1702), void witbont inwisi 
tion, 149 

of fishery by, 216 

treasure trove by, 313 * 

wreck by, 212 

Interest of, power of Court to sell, 168 
Land Transfer Act, 1897, not bound by the, 178 
lands, Agrlcnltural Holding Act, 1008, application of, 191 
ancient extent of, when evidence, 198 
Arbitration Act, application of, to, 1761 
arbitration concerning boundaries of, 176 

easements aifteting, 176 

power to summon and examine on oath witnesses, on, 176 
bonndariea of, arbitration concerning, 176 
bridges, conveyances of, 192 
bnllding leases of, 164 

bnildinga erected on, in ignorance of title of Crown, as to, 166 

cemeteries, sites for, conveyances of, 192 

churches, sites for, conveyances of, 102 

conditions in conv^ances relating to, 164 

contracts relating to, no specific performance of, 161 

notices to compel performance of, 163 
Crown Estate Paving Act, 1861, application ol^ to, 198 
Defence Act, 1842, application of, to 202 
disposition of, prior to 1829...147—^161 

under Crown Lands Acte, 1829—1906 etc., 161—^209 
disputed claims as to, settlement of, 166 
^ donations of money ariBing from, for religions or educational 
purposes, 193 

easements affecting, arbitration concerning, 176 

ejectment by purchaser of, from inclosed lands, 199 

enrolled deras etc., certiflM copies of, admissible In evidence, 173 

memurandom on, proof of dne execution and 
enrolment, 173 

enrolment of apportionment of rent of, 173 
bii^a of receivers, 176 
deeds concerning, 172 

after proper time, 174 
by deposit of duplicate, 173 
tern on, 173 

deeds eta concerning, vsdldity of, 174 
entry on, by penams authorjsed by Commissioners of Woods, 153 
escheated, l^al estate in, oe to, 178 
examined copies of records, when evidence, 198 
exchange of, K9 

money for equality 169 
extent of^ 111 

grant of Qrf letters patent), title tO| how mede, 174 
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Crown lands, grant of, oonstmctlain of, 150 

for tmildiog chnrch etc., 161 
proof of, 166 

grants et& of, enrolled, Tslldlty of, 153 
xnoloBiue of, as to, 199 

instminents concerning, Commissioners of Woods exempt from 
personal liability, 161 
relating to, stamp duty <»i, 154 
land tax, redemption of, as to, 178 

by Qcown tenants, 179 
grantee from Crown, 179 
nuder Statute, 179 

leaso (new) of, operates as a surrender, 166 

leasehold interest in, poiobase of, by CommissioaerB, 161,168 

(in consideration of annuity, 161) 
repayment by instalments of price of, 161 
lenses (inTslid) of, confirmation of, 168 

of, assignments of, not to be enrolled, 174 

(buildings baring been erected in Ignorance of title of 
Crown), 166 

effect of licence or waiver of forfeitare, 166 
exemption from stamp duty, 168 
for military purposes, 201 

ifinall holdings and allotments, 192 
graiitable under Crown Lands Act, 1702...147 
provisions as to, and formalities of, 163 
purchase of; by Commlsslonera of Woods, 159 
purchased by Commissionen of Woods, hfiw dealt with, 
169 

relief from forfeitare for breach of covenant to insure in, 
168 

surrender of, 166 
what may be canted, 161 
lopwood, creation of rlgnts of, as to, 189 
management of, 122 

unexeroised powers of charging. 122 
mortgage of, costs of, 171 

enrolment of, 171 
exempt from stamp duty, 171 
receipt for moneys on, as to, 171 
when permissible, 170 
parsonages, sites for, oonveyadoes of, 192 
Prescription Act, 1832, application of, to, 206 
purchaser of, deposit by, 167 

not bound to se6 to application of purchase money, 163 
entitled to covenants for title, 167 
quit rents sold, conveyances of, 4, 168 
receiver of profits etc., 124 
receivers, enrolment of bonds of, 176 
re-entry <m, 163,164 
registration of, as to, 177 

(below high-water mark), 177 
release from eovenants by Commissioners of Woods, 168 
of tenants of, from covenants etc., 167 
rent of, composition for arrears ot, 166 

enrolment of apportionments of, 176 
recovery of arrears of, 166 
sales etc. of, auction dnty on, 166 

confirmation ofilnvalld, 162 
fresh grant on void, 162 
stamp du^ on, 164 

to be made under treasury warrsnt, 161 

preceded b7 sorvey and estimatb of value, 162 ' 

survey of^ when evidence, 198 

preceding sale eta of, nature of, 162 
Telegraph Acta; restrletlonB under, 208 
tithes affecting, commutation of, 180 
title to, evidence of, 198 
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Qtamu landg, tltla to, made by esemplMlcation or conatat of enrolmoBt of lettera 
patent, 174 

Tieaaiuy wamata, aalea eta to be made undw, 161 
Landa Act, 1909, effect of, 147 

1866, doea not apply to furcahore, 904 
legal ofBdala Cnbior) of, 77 
advlaoiB, 71—77 
repreaentatlrea of, 71—^77 

(lor IrelaiLd), 72 
(for Scotland), 72 
liTinga, aale of. aa to, 193 

marketa and faira, Marketa and Faira Clauaea Act, 1847, doea not app'y 
to, 200 

power to abandon toUa of, 200 
Hetropolia Management Act, 1865, doea not apply to, 201 
minea (geld and allver), Icaaea eff, aa to, 203 

the propwty of the, 117 
leaaea of, aa to, 203 

of boae motal, not the property of the, 117 
aale of, aa to, 203 
under foroshore, right to, 118 
o(Bce of profit, effect of acceptance from, 40 
private eatatoa of, 273~277 

aliccted with prerogatlvd privilegca, 273 

exceptione, 273 

alienation of, how effected, 274 
asanrance of, by truateoa, 275 
copyholda, veating of, :n truateea, 276 
deacent of landa in gavelkind, 273 
ondlapooed, 273 

land deacending from coUatetal anceators, 273 
purchaaed before acceaalon, aa to, 273 
landa held feodally under a aubjeet anperior or in leaae In 
Scotland, veating of. In trnateea, 276 
leaaeholda, vesting of. In trustees, 276 
ntea upon, 276 

right of Sovereign to dispose of, 274 
atatntoiy definition of, 274 
snita relating to, os to, 276 
taxation of, 276 

(in Scotland), alienation of, how effected, 276 
personalty of, statutory, as to, 277 
property, exemption of, from taxation US—121 
liable to taxation, when, 120 

Publlo Health Acts Amendment Act, 1907, not affected by, 206 
qntt rents payable to, as to, 207 

nmuTol by, from ofllce, on address from both Houses of Parliament, 
, 23 

ronts payable to, apportionment of, 206 

zetorence to Board of Agrlcnltiire, 206 
for piera etc. on Thames, 208 
responaibility of Ministers for acta bt, 47 
nvennes (hereditary) of, ooMtees of, 108—109 

surrender of, 109—111 
(private),-aouroea of. 111 
(retaliiea), of a herraitaiy nature, 217—271 
rules and regulations to be made by Treasury, 126 
(sarzendered^ application of noldne^ 180 
* a^ng from Crown lands, 111—209 

prerogative ri^ta, 209—917 
aa to poaaiUs raanmptkn 111 
saccleaiastical pensions, application <d pnrebaae- 

monejof, 181 
surrender of, 181 

r if teaumed, to be charged with certain snma, 
128 

mines acconn^ 129 

payment of ancient perpetuities eto. out of^ 180 
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Orown nvenuea Csuimndered), pensiona oluuged on, whea payable, IBS 

power of Trenaiiry to raleaee debts, 130 
leoeiaeni of, 139 

accounts of, 140 
diatresB by, 139 

payments to Commtaaioneni of Woods 
by, 139 

recoi'ds and enrolments, 137 
snrpins, dispoaltitm of, 129 

raisins of money from, 129 
rights of, in foreshore, protection of, 118 
saltpetre, right to dig for, 113 
serrants of, dismissal of, 23 
sewer rate, liability of, to, 206 
taxation, exemption from, of Crown property, 118 
title of, to estraya, 214 

flotsam, ietaain, and lagan or ligon, 210 
inteataUrs unclaimed peraonalty, 209 
royal flsh, 216 
swans, 216 
treasure trore, 213 
waifs, 213 

Town Gardens Protection Act, 1863, does not apply to, 208 
Tiscontial rents payifble to, as to, 207 
water rights of, power to waive, 208 

Worlcmea's Compensation Act, 1906, application of, to, 209 
wreck, right of paaaage to obtain, 212 . 

deeda, enrolment of, touching Crown londa, 172 


(by deposit of duplicate), 173 
(rolidity ofi, 174 

Defence Act, 1842, application of, to Duchy of Ocsnwnll, 267 

lAncaater, 237 

deodand, meaning of term, lOS 
Department of Woods, Forests, and Laud Kevenuoa, 122—132. See Woods, Forests, 
and Land SeTenuos. 

Works and Public Buildings, 182—137. See Works and Public 
Buildings. 

Departments of the State (In general), 79—82 
non-political, as to, 80 
political, as to, 80 

deportation, powers as to, entrusted to Home Secretary, 84 
diluTion land, property of whom, 116 
Director of Army Penance, duties of, 94 
Public Prosecutions, as to, 78 
dismissal of servants of Crown, 22 
documents, executive, 8—18 
Duchy of Cornwall, accounts of, as to, 242 

presentation of, to Parliament, 242 
actions relating to, as to, 240 

Agricultural Holdings Act, 1908, application of, to, 266 
aasossionable manors in, enumeration of, 261 

mining rfehts in, 261 
respect of which mineral rights were 
reserved, 262 

bniidlng for church, school, or residence, grant of, 246 
capital money, application of, 248 

oertlficBto on we of lands tor redemption of land tax, 
248 

oonventionary tanemenfl in, as to, 261 
Copyhold Act, 1841, application of, to, 266 
eopyholds of, enfmneniaement of, application of pnrehase- 
monegr, 260 * 

Iksances as to, entry on oonrt roUs, 246 
to build on, 244 
demise, 244 * 


Improve, 244 

Defence Act, 1842, application of. to. 25f 
de s ce n t of, 239 
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J>aohy of Ooramll, enrolment In ofBoe of (or emamlned oopy or eartlfloate)« proof 

Of original instriunent, S55 
of Inatoomenta affecting property In, 351 
foreshore In, 118 

mines and mfneralB nnder, arbitration as to oompen* 

sation for, 260 
as to, 259 

compensation for damage 
occasioned by access to, 
260 

rlghtof access to, 250 

high or low water marks, reference of diffhienoe as to, to 
arbitration, 260 

Improvement of Land Act, application of, to, 257 
ImproTements, application of capital money to, 219 

charge of sums advanced for, oti revenne of 
Dilchy, 240 

InoloBure Acts, application of, to, 2M 
Informations filed by, as to, 240 
investments of, payment of dividends of, 251 
sale of, 250 

application of money produced by, 260 
variation ot^ 360 

keeper of records of, suit against, 241 

lands of, alleuation of, annual sums reserved on, redemption 

of, 244 
av to, 242 

consideration for, as to, 243 

payment of, 248 
of annuity or rent, 244 

nssii ranees of, memorandum by auditor must be 
indorsed on, 248 
nature of, 243 

enforcement of payment of annuity charged on, 246 
exchanges of, enrmmenfc of, 264 

grant of annuity in exfingulShment of outstanding 
interest in, 246 
for church Or school, 245 
cemetery, 245 
residence of clergyman, 246 
under Iiiterexy and l^dentlflc Institutions Act, 
1064...256 

Inalienable except under exprees etatntoiy power, 
239 

leases ibuildlngj of, 262 

of, covenants In, effect of, 263 
enrolment of, 264 

for purposes of small holdings and allot- 
mant^ 258 

in Lamltoth, Surrey, 263 
new, In consideration of surrendered 
interests, 262 

rent to be reserved on, 252 
restrictions on, 262 

fines, 262 

surrenders of, 252, 268 

> under Military Lands Act, 1892...26S 

with a view to inolosure, 262 

S utOiiBse-mbney of, application of, 248 
oruhasera of, need not see to applioaUon of purchase- 
money, 848 

Mies of, application of purebase-money, 360 
enxtfiment of, 254 
Cm redemption of land tax, 248 
leases, what leases may be made, 281 
lessee of, ievetanoe of tevenlon not to prejudice, 268 
Itoitatton of Mttona, 267 

as to mines and minerals, 
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Duchy ot Oorawall, Umltattoa of uetlona, h to iml proper^ not wflMlta thecoanty 

trie Comwililt 267 
withto the county of 
Cto^WhUi 268 

IjItotoiT md Scientlflo Inctitntfou Ao^ 1864, spplfoutlon of, 
to, 356 

manasument of, Aoto xegulaUng, 388 

during minority of Doha of Cornwidl, 239 
when no dolce Is in azietence, 240 
Manor of Tywamhaila Tyaa, M to, 263 
Metropolia Managenient Act, 1862, applioation of, to, 257 
minea eto. in, right ot Duka to aearoh for and work, 264 
right to pull down maehinaiy oaed in working, 266 
mining mattoca dealt with Iqr jndgo of county courts in Corn¬ 
wall, 866 

moneys of, in Bank of Bngland, authorisation trf payment 
out of, 250 
offleera of, 241 

Dement for redemption of laud taz, 248 
Presoriptfon Aot, 1882, application of, to, 268 
property oomprlM in, In l8S7, as to, 23S 

of, arrangement of diaputca concerning, 247 

diapntaa concerning reference to arbitration, 247 
k enrolment ot arbitration award concerning, 247 
protection Of penKma paying mon^ under authority of, 251 
purchasm from, 361 
purchase ot rents, annuities etc, 346 

rights of common eto. by, 346 * 

redemption ot tand taz, application oi capital money in, 248 

nnder Land Taz Bedemption Act, 
1302...248 

registration of lands of, 177 
rovenues of, 2SB—270 

ezcluded from surrender by Qeorge TIT., 110 
seal of. custody of, 240 

second aons of King take by Inheritance, not by fresh creation, 
230 

solicitor to, 77 

Stannaries Coart, abolition of, 241 
title to, 238 

Treasury control oTcr, as to, 242 
Duke of Cornwall, enforcement of claims in equity sgainst, 241 

meaning of, in Duchy of CoruwaU Management Act, 1863...242 
mines eta right to search for, and work, 264 
purohsee ot wnds by, 246 

Duchy ot Lancaster. Sie 0 altff Couqty Palatine of lancaster. 
accounts of, as to, 220 
acquired lands, how annexed to, 220 
afforestation in, 227 

Agricnltui'al Holdings Act, 1908, application ot, to, 236 
Attorney-Qeneral of, 76 
commission ot sewei^ direction of, into, 237 
Copyhold Act, 1894, applicatl(Hi of, to, 236 
copyholds (enfranohisra), charge on, by tenant for life, 226 
enfranchisement of, as to, 224 

by tenants for life, 225 
enrolment of, 238 
fees on, 226 

saving for leases on, 226 
stamp duty on, 336 

Defence Aeh 1842, application of, to, 237 
enrolment of Instruinenta in, 238 « 

extent of, 218 

forest rights within, sale of, 223 

grant of land for ohurehes and chapels, 288 • • 

inclomires and dlrlalons, dlsohaigB of sums ohaiged through, 830 
Intestates Bststes Act, 1884, applioation of, to, 286 
Land Tan Bedsmptton Act, 1802, applieatton to, 237 

(a ) 
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CONBTITUTIONAli IsAW—^/etUitaud. 

Dofiihj of TjancMter— amtinued, 

Jjanda Aot^ 1876, application of parduuK-money arising from sales anthorised 
by, 230 

lands in, application of money to improTement expenses, 229 

eniranchlsement of, application of purchase-money on, 228, 230 
payment of purchase-money on, 288 
ennmeratlon of Acts containing proTlstons as to appHoatlon to, 236 
exchange of, 226 

conTeyance on, 827 
enrolment of, ^8 
payment for equalisation of, 227 
surrey on, 226 

grant of, to literary and sclentUBc Institutions, 222 
Improrement of Jjand Act, 1864, application of, to^ 236 
leiuie (ne^ of adjacent, (on erection of new biilldinga), 232 
l e ases of (buildings to be repaired or ro-edified), 232 
as to, 231 
enrolment of, 238 
for aocommodation of houses. 233 
building purposes, 231 

rout to be reserved on, 231 
gardens or other appurtenances, 233 
military purposes, 234 

purposes of small holdings or allotments, 234 
rent to be reserved on, 231 
management of, 219 

(mor^ged),lessees of, agreement with (for discharge of mortgage) 
234 

mortgage of, charge of moneys paid in discharge of, 234 

Interest payable by lessee on disobarge of, 234 

distraint for, 234 

mortgagees of, agreements with (for discliarge of mortgage), 234 
redemption of land tax on, 888 
■ale of, 221 

application of purchase-money on. 228 
assurance on, 221 

bank annuities for improvement of, 229 
(Duchy only entitled to undivided diurc), 223 
enrolment of, 238 
for purposes of Defence Acts, 222 
redemption of lanil tax, 222 
Csronnds pertaining to gaol etc.), 223 
(intermixed with property of individuals), 223 
payment of purchase mon^ on, 221, 228 
remote from other property of Crown, 223 
to local authority, 221 
Postmaster-General, 222 
manorial rights of, sale of, 223 

Metropolis Management Amendment Act, 1862, applloation of, to, 286 
officers (ancient) of, 220 
(present) of, 220 
purchase of lands by, ■* to, 234 

conveyance on, 286 

rents of, sole of, 224 

application of purchase-money arising from, 230 
revenues of, 21Z—^^8 

excluded from surrender by George III., 110 

deal c4 219 

solicitor to, Y7 f. 

Umber, sate of. on land leased tor life or years, 287 
to owners in tee farm, 227 
tithes of, sale of, 223 ■ 

title of Sovereign to, 818 
tolls, markets etc. of, sale of, 22.3 
wasted of Crown withto, sale of, 283 

MolesiasUeal pensions charged on hereditary revennra, application of pnrohase- 

money of, 131 

charged on hereditary revennea, snrrender of, 131 

( 10 ) 
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emolment, Crown copyboMii ot deods of anfruiobiwinciit of, by keeper of rceonle, 

19£i 

on mie ot (for purpose of enfranchising), by steward 
of manor,!* 

of deeds eta tonebing Crown lands, 179 
instmments in Dnehj of Lancaster, 238 
Epping Forest, CommlsBloners of, disobedience to order of, 190 
enrolment of lloeneee to hunt etc. In, 100 
management of, by Oommissfoners of Works, 136 
estrayi^ definiUon of, 214 

King's beasts most not be taken as, 214 
preservation of, as to, 214 
property In, how acquired, 214 

evidence, doonments rating to Crown lands, how proved, 198 

enrolment In Duchy (of Cornwall) office of examined copy of iostm* 
menta, 264 

exchange of Crown lands, 169 
money for equality of, 169 
exchanges fa Duchy of Isincaster, 227 
Exchequer, the, 100—102 

executive, Crown and executive (In general), 6—33 
documents, 8—18 
offices, appointment to, 19—^24 

, by commisslun under the sign mnnnal and 
signet, 21 

declaration of the Sovereign, 21 
delivery ot seals of office by Crown, 20 
letters patent under the QreSt Seal, 21 
minor, modes of, 21 
tenure of, 19—24 
officers, oaths to be taken by, 21 
powers of Crown, delegation of, £—8 
eyre, the, a court of the royal forests, 188 
articles of, as to, 183 

Factory and Workshop Act, 1901, application of, to Crown, 199 
fees, clerk of Crown in Chancery, myablc to, 17 

Crown Offico department of Central Office, payable in, 18 
enfranchisement in Duchy of Lancaster, 226 
enrolment of deeds concerning Crown lands, 172 
Oreat Seal Patent Office, payable in, 18 

Lord Cbancellor, payable on appointment or nomination by, 18 
patents of creation, 17 

Petty Bag Rules, 1848, payable nnder, 18, 19 
roll of solleitora, relating to, 20 

Royal grant, payable on appolntmeUt or nomination by, 18 
warrants for letters patent, 18 
fishery, oyater and mnasef, leases of, 147 

meaning of term, 146 

fiotsam, definition of, 210 

foreign enlistment, powers as to, vested in Home Secretary, 84 
Foreign Secretary, 86 

foxeignen, powers relating to, intrnstod to Home Seoretaty, h4 
foremore, oonnty palatine of Dorham, in, 114 

Crown Lands Aot, 1866, does not apply to, 204 
Crown's interest in, Boim ot Trade's powers over, 144 
disputed claims to, as to, 144 
exceptions from transfer of, to Board of Trade, 143 
management of, by Board of Trade, 143 
transfer of [from Board of Trade to Oommissioners 
ot Woods Ad vies vstwdl prorMona for, 144 
rights to, 112—116 

proteotloa of, 113 

deposit ot plans relating to works 007146 
Dimhy of Oomwall, in, 118 

grant of, and bed of m river, by Crown, J68 , 

grantee ot (frtnn Crown), tuea snbjecno public lights, 118 
l owsos of, by Board of Trade, 146 
mines under (in Cornwall), as to, 268 
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foNihore, mlnei niids^ right of OrowB to, 118 

protection of, prorislons relating to, 110 
tight of aooeN over, to mlneo and fieherles, 147 
Crown to, IIS 
rights CpnhUc) in, 118 
worka on, examination of propoaed, 146 
forest, beasta of, aa to what are, 182 
definition of, 118 

Forest of Dean, gavi^er appointed by Treasnry Commlsaloners, 123 
inoloeore of land In, 160 

Forest of Hainault, award of Commiasioneia relating to, 190 
forests, charters of, enumeration of, 182 
cases relating to the law of, 182 
deer in, enomamtton of atatntai relatiag to, 182 
law of, distinct from common law, 188 
leases ol, for making railways, 206 
wastes of, aa to what beasts are commonable In, 182 
forestage, definition of, 182 
foresters of royal foreats, 182 

Game Act, 1831, not to affect rights in royal foreats, 183 
game, right to, on wastes of Crown, 189 

geological Bunrey, administration of, by Commissioner of Works, 136 
Great Seal of Ireland, use of, 10 

Beotland, toe seal In snbstitntiop for, 10 
the Unitkl Kingdom, charters under, 17 

Oommlssionera of, judicial duties of, GS 
oammlsslons under, 17 
oonnteifelting of, is a felony, 61 
eastadian of, Lora Chancellor Is, 60 
dcstroction of old, 61 
grants nnaer, 17 

Illegal pasai^ under, a misdemeanour, 14 
in commission, 69 
letters patent under, 17 
passage of dconments under, formalities 
neoeaaatj to, 10,11 
passage of proolomatlons under, 14 
under, snbatitutea for, 18 
use of, os to England and United Kingdom, 10 
Ireland, 10 

wafer seal attached to what doonmenta, 13 
writs under, their nature and purposes, 1C 
Orcciiwlch Hospital, government of, 90 
His Majesty's llouseliold, expenses of, amount allocated, 271 

salaries of, amount allocated, 271 

Horae Ofilee, the, 82—86 
scope of, 82 

Horae Secretary, 82—86. dto Seeretoxy of State, Home Department. 

Houafihold, officers of the, 106—108 
immigration, powers os to, vested in Home Secretary, 84 
impeachment, responsibilitj of ministers, enforoed by, 48 
Imperial Defence Committee, aasistantool, 94 

composition <d!, 04 
duties of, 64 

Improvement of Land Act, 1864, appllwtioD of, to Dnoby of Cornwall, 2!i7 

Lancaster, 236 

Inciosnre Acts, application of, to Duchy of Cornwall, 266 
India Office, 87, 88 
d^artmepta of, 88 

permanent staff of, oomposiCon of, 88 
India, Secretary of State for eto., 87. As also Seoretary of State. 

Infeotlous Dlseasos (Notification) Act, 1881, dees not apply to Crown bnlldhig etc., 
200 • 
inqulutions, special and general (royal forestsi]), IBS 
InspeetoTtGeneral of the Forces, aaifiatantB of, 88 

'' duties of, 94 

Intestates Estates Act, 1884, application of, to Duchy of Laneastar, 236 
Irish Office, the, 99,100 
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OONSTlTOTIONAli ItAW^-^aiOimisd 
jetBam, dwflnitian oC, 310 

iiidges, mlta ot nuuDona to Pozltunent, iasoe of, to, 6 
Jnatlce Beat, Ooort of^ a court of the royal foreata, 183 

i oaticeB of royal foreata, 188 

:eeper of roootda (iMidreTenna) and waroiioaeat^ 187 
King*a Harboiir>xnaster, aa to, M 
KIiig*a Proctor, dutiea eto. of, 70 

Lambeth, Snrtw, leaaea Im canted by Duke of Cornwall, 863 
Land BoTenna Rmtda ana Bnrolmenta, Offloe of, 137—^189 
land tax, C^wn landa, redemption of, 178 

Land Xak Bedemption Act, lw)2, appUcatidn of, to Diioby of Lancaater, 837 

Land Tianafer Act^ 1897, doea not bmd the Oromit 178 

landa formed by allarion and dilnrlon, 116 

leaaea, Commlaalonera of Wooda, deaUoge with, by, 169 

Crown landa, aaslgnmente of, not to bo enrolled, 174 
of Crown landa Cbnlldlug), 164 

oorenant to inaure, rdlet from forfeiture tbr breach 
of, 168 

effect of lioenoQ or wiUVer of Eetfoittire, 100 
exeujptlak tiozu stamp duty, 108 
Cor military putpoaea, SOI 

email hojdingB and allotments, 198 
Ctiewl operates aa a aurrcnderi 160 
proTulona aa to, and formalltiea of, 163 
Borrender of, 108 
what may be granted, l6l 
mines, 30S 

land in Duchy of Cornwall, 861 
Lancaster, 281 

ptve and po»t fines, as to, 168 
Boyal forests, for railways etc., 180 

resting in trustee in bankruptcy, 187 
letters patent under the Great Seal, 17 
llgan, dranitlon of (or lagan^, 810 

light, right to, cannot be eatablisbed against Comtniaalunera of Woods or their 
letnees, 167 

limitation of actions in Dnohy of Cornwall, 267 

Literary and Scientifio Institutions Act, 1834, application of, to Duchy of CcAu- 
wall, 256 

Local Gorernment Board, the, 108-^104 

local authorities, exerolses general superriaion orer, 104 
members of, 103 

lopwood, creation of rights oL In mahot In royal forest, 189 
Lord Cbmcellor, 66—04 

appointment of, how efleoted, 66 

declaration against trahsutetaneiation by, as to, 66 

duties of, admlnistratlre, 60, 61 

judielal, 62, 68 * 

polltioal, 68—80 

ex-Lord Chancellor, an ajtoia member of Court of Appeal, 03 

Great Beal, as custodian of, 60, 61 

head of the jndlolaiy, oS, 61, 68 

history of, 68 

judicial offlocr, os, 63 

jurisdiction, criminal (original), noW Obsolete, 63 
of (early), direr baokraptO, 64 
in Scotland, 08 
mlacelloneotas, 64 
orer coroners, 64 

jnstioe of the peace, virtute qi/Mig 68 
X«rd High Steward, as, 6% 

mediom of oommonication between Soreragn and PArliamont, 89 

member of the Cabinet, os, 68 

nature of the ofl9ce (^ner^), 66—68 . 

oaths to he taken by, 66 

patronage of the Crown, exercising, 64 

pension of, 67 

place in ^rllament of, 67 


( 18 ) 



Index, 


CONSTITUTIONAL l^W—eatUinued. 

IiOid Ohaiicullor— e^nttmud. 
political duties of, S8—60 
precedence of, 57 

rrolocutor House of Lords, as, 68, 6S 
purse-bearer to, office of, noir abollAed, 12 
quailAcailons for post of, 66 
rank of, 60 
salary of, 66 

Speaker of House of Lords, as, 68, 63 
tenure of office by, 67 
treason to slay (wing In his plauc'), 6S 
writs of sumiuons tested in iinme of, 62 
Irfinl Cbamberlain, duties of, 107 

lx>rd Chief Justice, appointment of, as Cabinet Minister unconstitntlonal, 
37 

Lord High Admiral, ofHco of, hisloiy of, as to, 88 
Lord Keeper, jurisdiction of, 60 
Tjord Lieutenant, acts of, are acts of State, 99 
I«nl Privy Seal, olBoo of, as to, 66 

Mersey, conservator of, appointed by Treasurer Commissioners, 123 
Manor of Tywarnliailo, ns to, 261, 262, 263 

Maikcts and Fairs Clauses Act, 1847, does not apply to Crown, 200 
markets and fain, tolls belonging to Crown, power to abuidon, 200 
matrimonial caus^ King a Procter in, 79 " 

member of Parliament, resignation of, offices necessitating, 40 
Metropolis tlaiiagement Act, 1866, docs not apply to Crown, 201 

1862, application of, to Duchy of Cornwall, 257 

Lancaster, 236 

Military Lands Act, 1892, land in New Forest not to bo taken nnder, 188 

leases of lauds of Dm by of Cornwall under, 2G3 
miucs, compensation for damage done by Duke of Cornwall in soarohing for and 
working mines, 266 
Crown property, wbioh arc, 116 
Duke of Comwfdl’s right to search for and work, 264 
under foreshore, right of Crown to, 118 
Ministry, 34—61 

dismissal of, by Crown in assertion of personal wishes, 49 
dissolution of, 49—61 

death, resignation, or dismissal of Premier, a, 61 
delay In forming new Mlnisti^ on, 85 
formation of, 84—38 
general statna of, 39—^41 

members dismissible without cause assigned, 41 

of, not necessarily members of either House, 40 
resignation of, postponed till vote of want of coufidenoo, 60 
through adverse vote of Parliament, 48 
respousildlity of, enforced by impeachment, 48 
t for events leading to acoeptanoe of office, 49, 60 

to Parliament of, 47 
retirement of, with Cabinet, 41 
salarioe of, usually voted annually, 80 
unanimity of, a corollary of cdUectlve raspansibiUty, 49 
mortgage of Crown land, oasts of, 171 

enrolment o^ 171 
'exempt from stomp duty, 171 
receipt tor mortgu^ money, as to, 171 
when permissible, 170 
aantlcU almanack, pubUshed by Admiralty, 91 
lie 0 iceat rtgno, 94t f 

New Forest, Indfosuie of land, in, os to, 190 

military manasuvres in, as to, 203 
oath, affirmation in Uen of, 26 • 

doclazation of fidelity In lieu of, 26 
* judicial, 24 

municipal, declaratlonfin lieu of, 26 
of allcgiaaoe, 24 
homage^ SUS 
official, 24 
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CX>N 81 TrDTIONAI< ULW—eoiUitititd, 
oath of Ptlvy CSonntdl, aulMtance of, 6] 
oaths, judicial, 24—88 
of olScs^ 24—28 

Roman Oatbolfo Belief Aot^ under, 28 
trausabstantiatlon, aboUtfon of, 28 
nnaflieeted hj FromisBocy Oaths Ac^ 1868...28 
office of T-ntitl Revenue Records and Enrolments, 137—139 
accounts oi; 188 
oerUfleates of, 189 
effect of enrolment in, 188 
expenses and fees, 188 

office ol profit, effect of acceptance of; from Crown, 40 
officers of the Househedd, 106 
enumeration of, 107 
offices, creation of new. 41 
offidai robes, wearing of, as to, 80 
secieta, 30—83 

dlacloBuze of, prosecution for, 38 
when a felouy, 81 

misdemeanour, 81 

orders, Iwne of, by Crown, 0 
Orders in Coundl, nature of, 8 

ordnance. Her late Hajesty’s, principal officers of, transference of powers of, 93 
Osborne Estate, management of, 100 

vested in Grown in right of Crown, 109 
Parliament, adverse vote of, resignation of Ministry through, 48 

prerogative of Grown, exercise of, expression of opinion by, 48 
patents of creation, fees on, 17 
pensions for political services, 29—30 
amonnt of, 29 
funds charged with, SO 

inadequacy of private means, necessary condition to, 80 
persons eligibly 29 
BUBpension or diminution of, 80 
plans, sketches etc., dbdosure of, when a felony, 31 

misdemeanour, 31 

police, supervision of, intrusted to Home Secretary, 86 
politic services, pensioDS for, 29—30 
Postmsster-Qeneral, appointment of, bow effected, 103 
duties and powers of, 106 
exemptions of, 106 
land, his powem as to, 100 

Post Office, 106—106 

officers of, exemptions of, 106 

W4S and po*t fines, lease d, may be granted by Oommlssloners of Woods, 162 
Prescriptson Act, 1882, application of, to Crown lands, 206 

Duchy of Oomwall, 268 * 

Prime Minister, communteation between Cabinet and Crown through, 46 

death, resignation or dismissal of, a dissolution of Ministry, 61 

free choice of coUeegues by, development of, 36 

history of the word, 36 

office not recognised by law, 86 

official recognition of; 86 

precedmioe of, 86 

restrictfons cm Sovereign’s choice of, 84 
solazy, has none, os sum, 85 

Princm and Steward m Sootlond, eldest sem of Sovereign is, 870 
Prince of Wales, acts oonoemlug, are jndicJUly noticed, 838 
may sue or be sued at common law, 240 
Princesses* trustees, ennmenUem o^ 271 
Principality of Scotland, revenues cd, 270 * 

uie under management of Commissioners of Woods and Forests, 270 

f rlsoDB, supervision of, intrusted to Home Seoretaiy, 85 
rivy Connell, 61—66 ^ 

cwmmittees 68 
oompositlcm of. 61 
legal Jurisdiction of, 54 
oath otf substanee of, 62 
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PriTj’ Cuanoil—WNMmmi. 
powen of, Boope of, 64 

tmisferenee oL to Cabinet, 64 
Soretelgn the praddent oC, 4B 
samnumlng, metbKxl of, 63 
l*riT 7 Connelllora. appolntnmt of, met^Qd of, 6S 

di^laBtUB at jueafpra of SQTerdgn, 53 
poeoDB capable of being, 61 
prlTUeges of, 63 
Teelgnation of, 63 
PtItt Parse of their Itojeaties, 271 
proclamation, Issne of, by prlrate person, 14 
proclamatlonB, royal, 14 

FaUio Health Acts Amendment Act, 1907, does not allect CroWQ, 905 
parlieoB of royal forest, meaning of term, 184 
pnrprestnre, meaning cdl term, 183 
qnlt Tmts, nature of, 207 

sale of, Crown, 168 

reoelrers of Crown roTenue (snrreodered), datiee of, 189 
enrolment of bondu of, 176 
Begud, the, a court of the royal forests, 183 
repstratlon of Crown lands, 177 

release froiq covenants eVa. tenants of €^wn Und, 167 
removal from office, on address from both Hooses of Parliament, 88 
rent of Crown landa composition for arxean of, 166 
recovery of arream of, 165 
rents of asslae, nature of, 2Q7 
retired allowances, provision for, in Civil List, 373 
revenne Ciercdltaryy, sources of, 108, 109 
Cprivate), sonrees of. 111 

solicitors for Crown in questions of, persons acting as, 77 
(surrendered), arising from Crown Imds, 111—^209 

prerogative rights, 209—^817 
revonnes of a hereditary'nature retained by the Crawn, 217—371 
County Pautine of Durham, 216, 217 
Duchy and Connte Palatine of Lancaster, 217—^238 
of Comwau, 238—270 
Principality of Scotland, 270 

axe under management of Commissioners of Woods and Forests, 
371 

royal charter, words necessary to make it an Act of Parliament, 238 
forests, agisters of, 182 

Ashdown Forest, rights of commoners in, 180 
boundaries of, when finally fixed, 184 
conrtaoff 182 

enozQiaihments on, compensation for reVoqulshlng, 187 
. Dean Forest, os tes 187 

forestel rights, ssttieqicnt of dispnted, 161 
foxestars w, lU 
grant of, to a pubjpot, 184 

E vel eto. not to m taksip frqiPi 187 
does ot, 188 
d In, power to sell, 187 
landowners in, rights of, 184 
lease qt^ restiiig w tniBtoe in bankruptoy, as to, 187 
leases of, for lallways eto., 186 
uponoM to bnMb hawkato. in. 188 
tetosl statqfrorolatipg to, now in foKSi 186 
New ii^ : 

1899seel8o 

notloe board inAdestraotif^ of liy ootePtonw, aa 188 

offioarpof, 1Q2 

pnataraga ii}, right of, as to, }88 
present contaal^, 185 
porlieuB of, meantog of, 184 
r^t of common in, claim trf, os to, 188 
rights In, Gome Aot, 1881, not to afl'fat, 18# 
iSeof landlD, 187 
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CON8T1TOTIONAL LAW—cM<iNK«tf. 
rotyal Coruta, Wttdena Ot^ 183 
mtnes, 116—118 
poring ebaaaMmtlon of, 188 

manaf^ment of, bv Commlasloncn of Work*i IW 
nlariesol Hia HaJeatT’a Honaehold, 371 
aaltpetre, Orown’a to dig for, 118 
aeal, aecond aeoraterial, 68 
aignet, 68 

of ScKaetarj of State, 31 
aeala, aignet, 68 
Secretariat, the, 66 —70 

dlviaicm of dutfea of, one of convenience, 65 
history of, aa to, 66 

Secretaiy-at-War, office of, history bf, 93 

tmnaference of dnties of, 05 
Secretary for Bootland, 98—99 
aaaistanta of, 38 
powera and duties of, 99 
Secretaay of Sthte, octiona agaimt, 66, 67 

appointment of, how effected, 66 
aasiatants of, 66 
authority of, derivation of, 65 
communication to, prirllogcd, 66 
contracts, liability of Becrctaiy of State for, 67 
departmental oiden and r^nlariona Issued by, evldenue 
of, 68 , 

disclosure by, of advice given to Crown, 66 
exceptional powera of, 68 
funds intrusted to him, liability for, 67 

medium of coumnuleatiou between Sovereign and subject^ 66 
number of, 65 

powers aa to oompeneatlon nnder Blot flhunages) Act, 1886 
leave of abeenee for oelomal officials, 70 
atmetonl olteratiatu In theatres, 70 
Of commitment for high treason, 68 

opening letters passing through Poet Office, 63 
tulng possession of cnilroads etc., 69 
under Census of FMfduetlon Aet, 1906...70 
to con6im bye-laws (advertisement etc.), 69 

Issue warrant tor arrest et fugitive foreign criminal, 
69 

responsibility <ff, to Individuals, extent of, 66 
Parlhiiment, extent of, 66 

seals by, nse of, 68 

torts, Uaffillty of Beoretary of State for, 67 
Oolonles, tor the, 86 

Foreign Affairs, for, saslstafnts of, 88 * 

duties of, 86 

Home Deportment, for, 83—86 
assistants of, 83 
fnnctlODSof, 83 

jndioiol administration, powers In connection with, 84 
medium of commanHMtlon between Sovereign and 
Church, 63 

medium of ocntamuhloation between SoveKlgn and aubjeot, 
63 

powers of, derivilt^ el^ 83 
precedenoe of, 83 * 

publlo order, powera for mattttetMnee bf, 68 
statutory powers In cotiaeetlon d'ith the taking cf 
proceedinga, 85 * 

warrants (royol^ prepared ty, S8 
fodlft, fur, apbotntmml of, 8L , 

assistanta of, 87 ^ 

dutlmbLIf 
salaiy of. 67 
status of, 87 

War, for, legal prooeedlngs by Ud ilgflliii, H 
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CONSTITUTIONAL LAW—eontintfed. 

Secretarj ot Stat^ War, for, respoositiUlfcy of Army Oouncfl borne by, M 

■errice of writs etc. on, 97 

Sewers, Oommlnlcmcn of, direction ct, into Duoby of iMtcaeter, 237 
sign manual, oonfimuiAion ot, by seal, as to, 9 
solicitor, Dnchy of Oornwall, to, 77 
Dnohy of Lancaster, to, 77 
for the affalta of His Majesty's Treasury, 78 
Bolleltor-Goieral, the, 71—76 

attendance on House ot Lords Iqr, 73 
duties of, 71 

of County Palatine of Durbam, 76 
original function of, 71 
salary of, 73 

Bollcltors, persons exempt from Acts relating to, 77 
Solicitors Act, 1813, persons exempt from proristons of, 77 
Sovereign. ^ also Cbowh. 

absence abroad of, lords Justices formerly appointed daring, 9 
access tcu ot indliidaal ministers, 16 
ad Tice of Cabinet to, ought to bo anaaimons, 16 
to, right ot minlstey to tender, 17 
Cabinet meetings, presence of, at, IB 

expression ot opinion to others than Cabinet unconstitutional, 16 
personal functlona of, 7 

influence of, decline of, 7 
Frlry Council, the President of, 63 

signature ot during illness. Insanity or absence, how prorlded fm*, 10 
visits of, to crowned heads, as to, 7 
stamp duty, enfranohlsoments on Duchy of Lancaster, 226 

exemption from, of instruments relating to leases by Commlsslonen 
of Woods, 168 

mortgajm of Crown land, 171 
on Instruments relating to Crown lands, 161 
Btannarles Court, abollti<m of, 211 
State, departments ot the (In general), 79—82 
statues, erection and repair of, by Commlaaionets of Works, 136 
surrender of lease of Crown lands, 166 
operates as a surrender, 166 

survey, necessary to, purchase by Commissioners of Woods from Incapacitated 
persona, 160 

Swanlmote, Court of, as t^ 182 
swans, property In, as to, 316 

taxation, exemption of Cbown property from, 118—131 
private estates of Crown, 121 
property of Crown, 131 

property occupied from Crown exempted from, 118 
of Crown exempted from, 118 
tithes,'Crown lands, commutation ot tithes affecting, 180 
Town Garilens Protrotion Act, 1863, docs not apply to Crowu, 208 
traffic, naval and military purposes, for, 69 
treasure trove, definition of, 212 

grant by Crown of, 213 * 
title of Crown tOf 213 
Treasury Board, the, 100—109 
Commissioners of, lOl 

Ireasuiy, control of .Commisaloneis of Woods by, 124 

Works, by, 124 

First Lord, asslatflnts to, 101 
duties of^ Ml 

general powers of, 124—'126 
junior lords oA 101 
meaning of term, 100 
Solicitor, as to, 78 

transfer oy, of poweta from Conunlsdoners of Woods to Commlsslonen 
^ of Works, 124 * 

warrant, sales etc. of Grown lands to be made under, 151 
venison, definition of, 182 
verderen ot royal forests, 182 
vsMk menaigg ot word, 181 
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OONSTlTUTXONAIi J^AW—coiUimted. 

Tloe-oomital rents, aatuze of, 207 
▼isoontisl rents, nstare of, 207 
«»{&, definition of, 213 

goods of • foreign merchant; do not become, 213 
title of Crown to, 218 
wardens of rmrel fwesi^ 188 
War Office, 92—98 
departments of, 93 
warrants, Issne of, by Crown, 9 
warren, fowls and beasts of, ns to what are, 182 
Woods, Forests and I<and Bercnuos, department of, 122—121 
Woods, Forests and Land Borenues, Oonunlssioners of, 122 
accounts of, 140 

application of moDOTS leceived by, 127 
banking accounts of, 125 
controlled by Treasury, 124 
conveyance by, execution of, 157 
copyholds, Indemnily to trustees on purchase of, 169 
purchase of, by, 194 

Crown landi^ contracts ruatfng to, oannot be sued for speelflo performance 
of, 161 

exempt from personal reqmnslbllliy In regard to instruments 
concerning, 161 

entry on Crown lands by persons anthoriBed by, 163 

improTements executed by a capital chargo, paid out of income by InstaU 
menta^ 128 

leases, power to purchase, 169 • 

surrenderor keep on fcx>t pnrofassed. 169 
take, 169 

purchased or taken, power to sell or exchange, 169 
etc. sale to Commimionen by Incapaoitated peisima, 160 
mortgage of Crown lands by, when permiMlble, 170 

notices ny, to compel performanoe of contnoteSfelating to Crown lands, 153 

officers under control of, appointed by Tteasoiy, 123 

permanent, saloyr of, 122 

powers of, 126—132 

purchase by, of lands, rents eto.,.168 

release by, of Crown tenants from eorenants eta., 167 

report, annual, of, 141 

reports o^ cemiea of, admissible In evidence, 142 
revenues of Principality of Scotland are under management of, 271 
right to light, cannot be established against, 167 
sue to, by Incapaoitated pecsons, 160 
application of purobaso>mon^, 160 
survey neoesaary to, 160 
sales by, what may be included In, 167 
signature of, forgery of, a felony, 126 
validity of acts of, 123 
woodwards, duties of, 184 

Workmen's Compensation Act, 1906, application of, to Crown, 309 
Works and Public Buildings, department of, 182—137 
aooonnts of, andlt of, 141 
aeqnisltlon of land by, 136 
ancient monuments, oars of, by, 136 
appointment of officers of, 138 
eompoBltlon of, 182 
omnpnlscay purchase of land by, 187 
oontoidled by Treasury. 124 ^ 

oontrd of publlo buildings 185 
oorpoiatlmi with power to hold land, 132 
enrolment of conveyances by w to^ 130 ) 

BppIng Forest, management of, by, 185 
geclogiaal snrv^, administration of; by, 185 
powers of, 183 % ' 

over royal parks, 183 

publle statues, erection and repair of, by, 185 
Varies of. 133 

transferred powers of (from Commissioners of Wood^ 134 

(i» ) 



Ihdxju 


CX>NSTlTnTI01VAL -LJCN—oordimtai. 

Woika and PaUlo Bulldlngia, department of— 

TBlidity of acta of, 182 
wreck, 810—212 

Crown'a right of paaaage to obtain, 812 
dellToiy of, to olalmant, 211 

reoelTer of wrecks, 211 
grant of, by Grown, 212 
leoelTer of, dntiea «d, 211 
sale of unedaimed, 212 
wilt ne aaaeat regnOf 64, 84 
write, close, nature of, 16 

of snmmons to Parliament, inue of, to judges etc., 8 


CONTEMPT OP COOBT, np. 279—325. 
attacbment and committal, 807—326 
appeal from interlocutory order, 323 
order for, 822, 323 

committal under Bankruptey Act, 1888, 888 
in exercise of criminal jarlsdfctlon does not lie, 822 
when merely clril process to enforce Obetlience, lies, 328 
refusal to attach Or commit, 323 
attachment applicable, wuen, 308 ' 

application for, form of fO. D.V 802 

CK. B. D.). 810 

bailable, when, 807 
definition of, 307 
duration of imprisonment for, 818 
execnlion of writ of, 318 
stay of, 320 

injunction in lieu of, 808 
IsBucs against a party only, 807 
leave to issue, obtained, how, 309, 310 
order for, 815—818 

often directed to lie in oificc for specified period, 817 
under s. 14 ol Judicature Act, 1884, fn lieu of, 317 
submission to, not a waiver of protection of Bankruptcy Act, 1833, 
B. 0...817 

writ of, only issued by leave of court or judge, 307 
committal, ai>plicable, when, 808 

application for, form, of CG. D.}, 809 

CK. B. O.), 310 
how made, 809, 310 
distinction from attachment, 807 
duration of imprisonment on, 818 
exeontion, 318 
.. injunction In lieu of, 308 
nature of, 307 
never bailable, 807 
order for, 815—818 

Bontence in, its to, 318, Sif 
costs of application for, 817 
discharge from custody, 323—326 

application lor, 823 
. costs CKf| 824 

contemnor without meaus, 820 
In edise of cmnmlttal for fixed period for criminal con* 
tempt, 304 

juiiaduitlon of Cotirt as to, 824 
motion tat, tskm precedent, 824 
under Bbbtors Act, 1869...ra4 

distinction between, 807 
evidence and procedure, 810—816 
« afQdavit^fn support CorlAlnal contempt), 810 

(disobedience to oiddr M process), 311 
judgment or order for payment of money), 811 
applloatlon for attachment to enforce order of Irish Court enrolled In O. D, 
*^*ot Bntfand, as to, 818 


( 
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UONTBMPT ON COURT—aontintigd. 

Attaehmnt wid oonmlttal—OMMmMd. 
evldenoe and procedure—•MHNmied. 

contempt In face of Gonrt, notice of eppUeatien not nnonmnix, 81S 
roandatoy injunction In prohlbltoi 7 form, enfoicement at, 812 
order, IndorBement on, Sll 

tor interrogatodea, diecoTerj or inspection on ■olloitor, 319 
■abstitatad eerrloe of order, Sia 
toar-da^, how obtained, 313 
(origlnaO, prodnction of, at time of aerrioe, 818 
personal serTloe of, when neoeesaiy, 811 
(prohlbitoty), indorsement on, not necessary, 811 
to pay money Into court (no time named), 318 
nndertakinff to do an act by a named day, en&roement of, 813 

forthwith, enforcement of, 319 
process, personal senrlce of, when neceBsary. 811 
proof of default, 814 

serrlce of notfce of application for attaidiment, 814 
execution, 818—420 

prison treatment, on, 819 
notice ot motion for, personal aorrlce of, 818 
order for, efleet of, 816 
nature cd, 318 
Iffooedure on, 816 

orders for, are not mode simnltaneoualy, 818 
origin of, in common law courts, 381 
Court of Chancery, 281 
practice in cases of, 808 
prisoners under, Tfedtation at, 838 
prirllege from arrest, 820—322 

aa to whether person arrested under Distress for Bates Act, 1849, can 
olalm, 331 

cannot be claimed In criminal oontempt, 820 

eundo, redewtdo tt mvrtmdo (dhancery rule), now annulled, 321 

(common law rule) exists, 321 
(rarliafhentaiy) will not defeat Bankruptcy 
Aet,821 

refused where ciril action available, 281 

when resorted to, 281 

who can make o^ers for, 818 

Bankruptcy Acts, detsulta declared to be contempts by, 804 

not defeated fay Porliamentaiy privilege, 321 
Charity Oommisslonois, disobedience to requlBiUons of. 805 
criminal and in procedure, distlnotion between, 280 
acts held punishable, list of, 808 
by abase ot process of court, 298, 294 

ofastmotlon of ofBceta of the court, 288 —^291 
connsol, by Insult to, 201 
jury, by embracoiy, 301 

insult to member of, 391 

liquidators (in windln^np by oourt), interference with, 289 
marshal cd Admiralty Diristm, moving ship in custody of, 200 
process serTer, 388 

receiver (appmnted by the oonrt). Interference with, 289 
sequastratoi^ interference with, ^9 
aberi^ inteiferenee with, 890 

return of rseone by, eSsot of, 990 
solicitor, assault upon, when a, 889 
witness, hy arrest ot (during attendanoo), 990 
bribe to suppress evtdenoo^ Ml 
dismisssl tor giving evidenoe, 291 
SBdsavonr to Inflnanoti, Ml 
fotimidation ofi-980 
keeping ont of the way« MO 

witnesses (Interference wlth)^ prlnelplas applied, 291 ^ 

obstruction of partlesi, 891, 298 % 

persons <^obdiy conneoted with ooqit or prooeedings, 994—296 
lMi]iffe306 
eonnsel. 898 
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COKTRMFT OF COVJLT—eentinued. 

orlmlnal, hy peraotiB offloiallj connected with conrt or proceedIng»>-Anrf£iiif«t, 
oonnaal— 

InstenccB of poniehment, 295 
gaolen, 296 

ludgee of Inferior ooorte, 296 
juron, 296 
leoeiTen, 295 
eeqneetxaUUB, 995 
■herlffle, 295 
Bolloltc^ 294 
ebarocteristioe of, 281 

oonaeqnenoea of oommittlai; eontempi, bj Indemnity against, 292 
oredltor In bankruptcy or winding np, by false claim to be, 294 
definition of, 280 

indictment, proceedings by, as to, 281 

inferlw courts, in case of, 296, 297 

Information, proceedings by, as to, 281 

in the face of the court, by language or manner, 288 

witnesses, 283 

oontempt at ebamben Is, 283 

before an examiner when a, 284 

registrar in bankruptcy is, 284 
of conrt is, 284 

fine and Imprisonment tor, 283 
instances of^ 288 

t urisdlction to punish, 280 
unalic, by falling to prodiioe, 292 

Cao found) by marria^ with, £92 
misdemeanour, la a, 280 

no appeal from order for attachment or o<immittal lies, 322 
out of court, attachment for, foundation of power, 284 
by comment after trial, 286 

on pending proceedings^ 285 

comments upon proceediugs directed to be held in 
private, SS7 
desivexy of sermon, 286 
making a speech, 286 

misleading clronlar In winding-up petition, 287 
newspaper articles, 286 

Instances in civil proceedings, 286 

criminal proseoutions, 286 
private nommnnloations to Judges, 286 
publication of ooples of ple^ings, 287 
evidence, 287 
refleotions on parties, 287 

report of proceedings dixeoted to be held in private, 287 
scandalous attacks upon Judges, 284 
speech or writing, nature of, 284 

theatrical exhilntion of incldento of alleged murder, 
287 

vilification of party in advertisement for evidence, 288 
party In oontempt, position of, 288 
privilege from arrest cannot'be claimed, 820 
prohibitory order, ^ aiding and abetting broach of, 292 
punishable In whafmanner, 980, 281 
vexations piooeedings, when oontempt of court, 994 
.ward ai court, by Intejrferenoa with, 292 
writ irf seqvestration not applicable tOt 809 
writs, by'fbtglng of, 998 
definition of, 980 

dlschuge from custody, As attachment and oommlttal« 

« mpbraoety to a criminal eontempt^of conrt, 891 
in pisocediire, 897—806 

mdertaking, 805—406 
t dsflnitfon Of, 880 ci 

dtaobedlenoe (Intontkmal) to prooess, 397 

•. (nnlntentioniid) to prooess 897 
dtaebeotwee to orders for payment, 898—308 

(aa) 
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CONTEMPT OF OOVm^^nHnMed. 
la procedure— anUlMued. 

disobedience to ozdera for payment Mntbuud. 

by pexBtnw in fiduoiaiy capacity, 9M 
■olloltiMs, 801 
tnuteee, 898 

Grown debtab In case of, 808 
orden other than for raymeat, 808—8(NI 

Bonkmptoy Acts, contempts nnder, 804 
Charity Commissionen’ reqnlrementa, SOB 
Hahea* eorptu, writ of^ 804 
mandatory coders, SM 
non-parties, In oaoe of, SOS 
ordeis Improperly obtained, SOS 
xecoToy of chattels, 803 
subpoenas, 808 

prlTilege from arrest cannot be claimed where misconduct accompanies, S30 
obstracUon of the administration of justice, wide sense of, 880 
privilege from arrest of offloen of the court, eatent of, 290 
Ses attachment and committal. 

/aS/rwna aJ tetti/tcanduBi, inherent jurisdiction of K. B. D. to set aside, 803 
tipstaff, oflSce of, aa to, 818 


GONTBAOT, 827—641 

abortive acheme, moni^ advanced for, recovery of, 488 
acneptanee, 348—352 

absolute and unqualified, must be, 880 
after rejection, 862 
by estoppel, 330 

*' by retnm of post,'* meaning of, 359 
by telegram, 854 
eommnnlcation of, 349 
contemplating reduction to due form, 861 
counter-offer not open after, 853 

delivery of letter o^ slmnltaneonaly with revocation, 864 
meaning of, in Statute of Frauds etc., 4 
mode of, 348 

must be by person to whom offer is made, 353 
of bidding at auction, 349 
offer made by telegram, 868 

through post, time for, 8.58 
of reward for mforaation, 349 
post, oommunioated through, 362 
qualified, operates as counter-offer, 860 
subject to eonditiensb 881 
withdrawal of, 868 
accord and satisfaction, 441—444 

agreement need not be in wrltliw or under seal, 441 
by fraud of debtor does not dlsohaxge original cause of action, 44 4 
one of Beveral joint debtors, 448, 444 
discharge of debtors joint, several, or joint and several bfi 444 
accord, not a oontraotb 448 

question of fa^ not of law, 441 
without satisfaction bos no legal effect, 443 
oeeonnt current, apprqpifotion iff payments in ease of, 460 
aceount stated, 489^93 

admission, acceptance of, necessary 490 
admissions (veroal or by oondnet} suffloient to support 489 
aseertainment of batonoe nnder origlilal agreement net neoemoiily on, 498 
by agent, 498 

debt between parties neoessoiy tq, 498 

debts ineooveraUe thxongh Btotute of Frauds, re c overy of|'\B9 

essentials of aotion on, 488 , 

illegal contracts cannot be the subject of ai^ 491 

Ina^ action does not Ue sgsinst, 498 

legal obligation, necessary to action, 498 

meaning of, 489 

post transactions only, most refer to, 498 
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CONTBAOT— 

accoant atated— aimtintiad. 

prlTit 7 of contract, what la a anfflotaat, 490 
reopening acconnt 1^7 flhity relTiag fH*, 490 
solicitor may aae on (eroaa demands and balance atmolc), 499 
atatate>barrad debts, recoTcry oi^ on, 491 
tmstee'a admission of balance rendeaa him liaUe to action, 491 
Act of Ood, definition of, 428 
InstancaB, 428 

ImpoBslblUty, oaneed by, 487 

admissions anmclent to aapport notion on an account stated, 489 
•• advanoe *’ freight la not m the nature of a deposit, 482 
, adTertiaementa offering rawaivhi, as to, 847 

agent contracting as principal, right of, to sue, 89S 

reooTery from, of monay received under illegal, void and voidable eontracta, 
487, 488 

signature by. 977 

elements not to oe performed wiUtin a year, 906 
alien enemies, with, 848 
alteration of written oontraot, 483—A84 
after ezeontlon eooie parties, 486 
consent, fllllag in detuls, 426 

Inconsistent wl& terms, 420 
stranger, 424 

execnted contract, in case of, 486 
executory contract, in case of, 426 
material, mast be, to effect discharge, 420 
what is, 424 

some parties only agreeing thereto, 425 
time of, presumption as to, 426 
alternative contract^ perfonnance of, 411 
appropriation of payments, 449 

tender by debtor, 419 

arbitration, discharge of right of action for breach of contract by, 461 
provisions for reference to, as to, 899 
articles of sMsociation nnenforceable by outsiders, 843 
<• as soon aa possible,” constrootion of, 412 
assignment, 494—609 

against pnbllo policy, 601 
by operation of law, 602—506 

of covenants running with the land, 60S 
on bankruptcy, 603 
death, 602 
lunacy, 60.1 
marriage, 603 
by statute, 600 

essential difference between novation and aasignment, 606 
in equity, by mandate and appropriation and assent w debtor or promise to 
pay assignee, 497 

CRler to pay com ont of particnlar fond and oamtuiintoatloa to 
debtor, 497 

complete, meaning of* 498 > 

incomplete, enforcenient of, by court, in favonr of assignee who hoe 
given valn^ 498 
. meaning of, 498 

will irot operate aa a deolaratlon of tmet, 499 
not effected by mere revocable mandate, 497 
• of debt due under oontraot, 497 
reqaiaitee of, 497 

stiwp dnty, dtathRctlcA between eedgnment and bill, 499 
modes of, 494 
novation, 611 

of deb^ taplioetion of aasdgnwent of secorlttee on, 499 
emoinments <ff a fdlow of a Cambridge OoUega, valid, 6Q] 
fire inninuice poUcy, must be by express agreement, 499 
liabilities Iw act of parUes, 496 
pensions, 608 

rights by act of partlee, 496—60S 

at eommon law, 496 

(M) 





CONTRAOT—MfiMmMil. 

mamlon man f— 

c< righte by »ofe ol partUii fu aqutt;^, 496 
of jpublkt ^ 00 , Void, 001 
nlaiy of chaplain to a wor^oooe, ToUd, 001 
righto ihoi^mlila of Oodgiuiietit, 001 

nnter oontmOtt Oohtoitihig agreement against aBslgmaent, 009 
pnrdy personal oontracts, 503 
where assignment leads to champerty or maintenance, 001 
would be against pnbllo policy, 001 

impose greater liability on other party, 601 
power to assign is expressly or impliodly taken away by Act pt 
Parliament, 501 
under Judlcatnrs Act, 000 

auctioneer, action of money bad and received i^inst, 480 

▼erbal declaration of, cannot be proved to vary or aild to printed 
conditions, 623 

award, when a defence to action brought on claim, 401 
bail. Indemnity to, illegal, 898 

Bank of England note, alteration In number, a material alteration, 426 
bank shares, oimtmici for Sale of, not speoifying numbers and name, void, 404 
bankmpt partner, release by, 467 

bankrupt’s contracts, disclaimer of, by trustee in bankrupti^, 437 
remission of, by court, 487 
bankruptcy, oaslmaient of contracts on, 808 

discharge of right of notion for breach of contract by, 461 
docs no^ as a rule, discharge contracts, 487 a 

bonght and sold notes as a, 368 
breach of contract, 438-—441 
by anticipation, 438 

declaration of insdrcncy, 440 

repudiation, 438 * 

contract involving a continuing ability to perform promise, in case of, 438 
delivery by instalments, in case of contract for, 439 
discharge of right of action for, 441 
effect of, 440 
remedies Cor, 441 

Drcach of statutory oUlgation, agreement between master and servant waiving, 
396 

broker's books as evidence of offer and acceptance, 361 
building society contracts, 340 

cancellation of bond, bill of exchange or promissory note, 426 
written contract, 424 

by removal of seal, 425 

carriage of goods, contract for, pritiidfaeis between curler and person taking risk, 
346 

certifloate, licence^ or registration, list of traders requiring a, 406 

Msftti qva trust may sue, though nbt a party, 844 • 

champerty, assignments void for, 601 

charitable institutions, oontracts with, 040 

classification of contracts, 332 

daha, eoiittaoto with, 889 

collateral agFcements Cto '* void" and "illegal" oontracto), difference In efficacy, 
390 

composition payable bf histolinenta, appropriation of payments, in case of, 461 

with croditon is a contract based on itintual foregoing of olalms, 448 
cpn^romiae of criminal proceedings, whexa dvll proooedlnga axe bpeh, not illegal, 

compnlalon of legal process, actimi for eaoney had ahd rsCkited does Hot liO fw* 
money paid under, 488 

conditlra and warranties, conatrnotiott of, 618 

,.d 

oononmnt, os to, 434 
tollkrti of^ an te, 433 
natate ct a, 433 

aoUoe happnalfaff tff, tvhen aaiMMtty, in 

gCttoOfistot, fhuue to btatottti <i|»fBMn sndbelufgO wheai 480 
meaning oi^ 483 • * 
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COJS(TRAOT-~ei>Htifived. 

condition precedent, part performance of, effect of, 43< 
petfonnaace of, when excused, 488 
test to distinguish from indepmdrat agreement, 438 
subsequent, meaning of, 432 

work to be done to satisfaction of a third party, constniction of, 484 

one of the parties, construction (ff, 431 

consent, 834—860 

▼itlated by duress, 838 
mistake, 364 
undue Influence, 867 
consideration, 383—389 
* adequacy of, 384 

collection of, from memorandum to satisfy Statute of Frauds, 878 
compromise of disputed claim as, 887 
definition of, 383 
executed, definition of, 384 
executory, definition of, 884 
failure of, breach of warranty lenot, 481 
instances of, 481 

(total), action for money bad and recoired Ues on, 481 
forbearance to post as defaulter as, 397 
sue, when valuable, 386 
gratuitous bailment, in cases of, 400 

undertaking, in cases of, 400 
illegality of part of, taints whole contract, 407 
marriage as, 388 

mere existence of debt as oonsidorntion, 88b 
mollvo is not good consideration, 388 
moral obligation Is not, 386 
mores from promisee, 384 
past, 387 

(pariah of settlement oases), 388 
(subsequent promise to pay for serrloes rendered), 388 
promise of an act of no legal effect is not, 385 

obvlouiJy impossible is not, 385 
to perform existing obligation, 885 
when money Is held at diroction of another for a third party, 389 
bbnstraotire oontracta, 468—494 
account stated, 489 
contribution, 471 
foreign judgments, 498 
money had and reccired, 473 
paid, 466 

statutory debts, 493 
contract Implied by law, 463 

note, definition of, 633 

“ cmitraotbig out,” when precluded by statute, 404 
contribution, 471—478 

amongst co-lnsuzers, 478 
co-suietles, 472 

co-trustees in respect of liability for a breach of trust, 478 
joint contractors, 471 

tortfeasora, non-existent, 473 
partners in reineot of particular transaction, 478 
tithe-payers, 472 
aroqunt of, how estimated. 471 
essentials to existence of right, 472 
convict, oontraot With, 843 f. 

countereiaim, effect of setting up of, 461 
counter-offer equivalent to rqeotlon, 852 
covenant, ooUataral or person^ n^mning of, 604 
' construction ^ (m joint or several or jfrfnt-seveial), 838 

t. definition of, 832 

not to revoke a will, as regards revocation by marriage, 897 
sue. operation of, as a rtiease, 456 
(repairing in lease, extent o^ how measured, 624 
rnaning with the land, assignment of, hy optntiui law, 604 

meaning d, 604 
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ooTeaMBt* nvonlon, meanii^ of, 604 

criminal net, beneflta reniltinff Cram, nra not enlbrocil, 894 

ciuxenoy, eontnustn mont be made In Ici^ 406 

debt or definlt of another, promlae to answer for, 368 

deolaiatlon of war, eflieot ol, on oontraota, 483 

deed necamaty to contract, when, 860 

deflnJthm of contract, 881 

del e r e d t r t agent, ae to, 863 

delivery bj inatalmente, question of breach of contract for, is a questfra of con* 
■traction, 489 

deposit, advance freight not in the nature of, 483 
on wager, recovery of, 486 
recovery on oontract not completed, 482 
determinable contract (within year), not necessarily outside Statute of Frauds, 866 
“diieetiy,** oonstruction of, 412 
discharge of oontract, 410—168 

by alteration or c an ce ll ation of written contract, 436 
bankruptcy, 437 
breach, 486 

breach of condition precedent, 486 
failure of condition, 482 
impoesibillty of performanoo, 436 
performance, 411” 
reeclesion by new agreement, 421 
tender, 417 
waiver, 423 
modes of, 410 

discharge of right of action for breach of contract, 441—468 
by accord ond satisfaction, 441 
arbitration, 460 
bankruptcy, 463 
death of a potty, 461 
help of Statutes of Limitation, 461 
merger, 467 
outbreak of war, 463 
payment, 444 
release, 466 
set-off, 461 

disclaimer of contracts by trustee in bankruptcy, 437 
divisible, dlstineuisbed from entire oontract, 622 
documents requiring stampe, 634 
donatio mortis oausa, natim of, 409 
drunkard, oontract with, 843 

** dwm oatta *' clause, absoieo of, does not invalidate annuity covenant, 897 
duress, 866, 367 
effect ot, 867 


meaning of, 866 
of property, 867 

thimt ci civil proceedings, as a rule, not, 867 
riasdest fonorio oonstruction of words, 616 
wectlons, wreements tending to Interfere wltii, os to, 894 
enttrs^ distingnlshed from divirible contract, 533 
entry in braids book as a oontract, 861 
escrow, dellvtty of deed, as to, 637 
estoppu by frand or wring, 464 

OB leading another to believe that money Is held tot hfs use^ 488 
evldenoe. See parol evldenoe. 

saaondary, of nnetamped oneementnot admissible, 661 
nnstampM agreement aa^ 680 
eaoeptioas in a contract, conatmotion of, 617 
exeoated consideration for, ontride Stetnte df Fiands, 866 
oontraets within Statnte of Aaods, as to, 881 
exeontor, oontract by» writing when necessi^ tc^ 861 
fSilnre ot condltfeai, 483 % 

family anangsmen^ setting aside of, as to, 868 
*• fatal aoddim’* In a mine, meanliig oi^ 610 
fees ot ortns wrongfally rswlveiL recovery of, 486 
fsrbesnnce to sas^ m omisideratlOB, 886 
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CO^VEJLCrS-^conOmted. 

team of cootrmet, 360—382 
formation of contmot^ 845—882 
by lottos, 861 

ojBter and acceptance neceaMury to, 848 
fraud on bankmptoy laws, agreements contemplatiag, as to, 803 
fraudulent preference to creditor, agreements for, as to, 893 

receipt of money, recorery of money and interest on, 486 
funeral expenses of woman separated from her husband, recoreiy <rf, 468 
gaming and wagering oontmets, 897, 408 
generu words, construction of, 616 
• goods delivered in pursuance ot illegal oontract, recovery of, 409 

time of payment of the essence in contract for sale of, when, 413 
husband and wife, agreement providing for future separation between, 896 
I.OiO.,jnimd/deie evidence to support account statM, 493 
illegal contract, 390—410 

account stated, cannot be the subject of an, 491 
by statuU^ 401 

course of iustlce, as tending to pervort, 398 
Bourt's refusal to aid, oven though ille^ity not pleaded, 390 
distinguished from void contract, 390 
fraud on bankruptcy laws, as being, 893 
creditors, as jcing, 393 
third person or public, os being, 398 
goods delivorecl in pursuance of, recovery ot, 409 
Illegal associations, contracts to carry out purposes of, 403 
Immoral contracts, 400 

money paid can be recovered while contract executory, 409 

cannot be recovered if illegality boe been carried out or con* 
tract substantially performed, 409 
received under, by agent, recovery tf, 486 
parties to, are in pari delif to, 408 

payments under, recovery of, by action tar money had and received, 486 
proralscii from legal promises, separability of, 408 
public policy, contrary to, os being, 394 

security knowingly taken for debt arising from an illegal contract is veld, 410 
set aside on proof of pressure or undue influence, 408 
• unlawful act, commission of, as tending to, 893 
Illegality, 300—410 

cannot be set up by defendant reoetving money for plaintiff from third party, 
487 

defence, can bo set up as a, 408 
extrinsic evidence when admissible to prove, 407 
nature of, 891 
of purpose, 893 

ignorance of, 392 
sources of, 302—406 
Bupcivening after contract made, 406 

under English law, effect of, on contract to be performed abroad, 406 

foreign laws, effect of, on contmcta to be performed in England, 406 
illGgitmate child, motlier of, cannot divest herself of obligations, 896 
Immoral oontract, 400 
implication of terms by court, 613 
Implied contract, meaning of, 463 
nature of, 334 

(by law) contract, nature of, 334 
impossibility of performaaoe,'480—483 
caused by act of party, 432 

Act of Phrllament afCsr oontract made, 481 
State, 488 

eontimet being on basis of o(»liiaued existeaoe of sulijeot*iiiattert 480 

bd)^pening ot fntate event, 480 
in case of alternative promises, 429 
* conditional prombei^ 429 

‘ contract for pefltonsl services, 481 

must be physical or legal, to dISdiaige conMIdt, 487 

not a discharge, promisor and not pMttfsee knowing fhS tajBMdblUty^ 48? 
irdeninlty, discharge (compalsoxy) bUr One penod Of aaoraerU EsMlti}’, <m, 681 
' ^ tmiilled oontract of, 466 
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Indamai^, not within Btatnte of Frandi, ■. 4...S68 
of aaslgnee of Ismo, 466 
soretj, 465 

texM (laadlovdV) paid hy tanaat. In oua o^ 468 
Infant, aooonnt stated does not 11a against, 4M 
xeleasa by, 458 

interest, m mesuy frandnlMitly raootTed, racovoiy of, 485 
Interpretation of oontraot, 509-^88 
umlsslUlity of parol eTidenca, 538 
altematlTes, cmuon la with doar of act in ease of, 596 
ambiguity, 518 

ambiguous Instnimant Cbill or note}, eleotfon with holdais 596 
oonditiona and wanantles, 586 

dlsUngulahed from words of expectation and estimate, 581 
context, words construed In harmony with, 618 
correction of errors grammatical, inadvertent etc., SIT 
effectuation of instrument, leaning of oonrt towards, 618 
iffuadem gensrU oonstmetion of words, 516 
entire and dlTisiUle oontraota, 583 
exceptions, constmotion o^ 617 
general words, oonstmetion of, 615 
ImplicatlcHa of terms b7 court, 613 
joint, joint and seaeral, and several contracts, 622 
jndge and jury, respective functions of, os to, 509 
law applicablo to oonstmetion of contract, as to, 638 
meaning of words altered by proof of custom, 611 
mercantile contracts, constractlon of, 616 
misdescription, rejection of, 618 
policy of Insurance, constmotion of, 616 

reconcilement of two contemporaneous documents, leaning of court, 819 
representation, oonstmetion ot, as condition or warranty, 681 
repugnant condition, rajeotlon of, 617 
technical words, 611 

time, when of the essence of the contract, 688 
nncertainty, 618 

whole contract must be consldererl, 613 

words are to be tahen in their ordinary meaning, 610 

Importing agreement, construction of, 614 < 

disttnetion from words ot mere qBalldoatlon, 614 
written words prevail over figures, 619 

printed words, 610 

Insolvency, declaration of, effect of, 440 

joint contract will not be canstrued by equity os joint and several, 611 
camtiaotors, executors of, liablli^ of, 471 
right of, to contribntion, 411 
and several promises, meaning of, 837 
joint and several, several promise^ oonstmetion of, 338 
promise, meaning of, 386 
promisee^ devolution of rights on deatii of; 837 
nim<exeeailon by, effect of; 888 
promisees, snlts by, as to, 387 
promisor, devolution of liahili^ on death of, 837 
noB-axeeution by, effect of, 386 

judge and jniy, respective fnnctioiiB of, In constmotion of contracts, 609 
judgment against a jefint debtor, efflaat of, 459 
merger by, 468 

(fuelgn^ eltet of, on original cause of action here, 458 
Imnltod oentxact arising from, 498 
instlee, agreements tonalng to perverl^the course Of, 398 
lease, material terms of lease must appear In memomndum of, 874 
legislature^ ogresmenta oorraptly to inflnmea^ 894 
list of trsdera reqnlslng Ucenoob eertiflcaiS or x^riatratlon, 406 
loss of nhgotiahle Inatmiinent In post, 448 

talDBB as eondMenal payment; 448 
written aontraot only affleots proof oAxmtents; 486 
maintwianow^ assignments vodd for, Wl 
market^iggiDg aontnets, 994 
numiago, aasigninoat ot eontancts on, 608 
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oftor— 

rvTOcatlon of, 847 

Cbefore explcatloa of agieed time), 848 
fonn 848 

tender, in irhat sense an, 846 

options relating to land, time Is of the essence in the ease of, 414 
{Mut performance, doctrine of, 878—482 
applicable to what oontMOts, 879 

application to contracts in oonaldaratlon of marriage, 880 
basis of, 381 

part performance must be by person seeking to enforce agreement, 880 
, parties, 835—846 

oapaoity of, 841—848 
alien enemies, 342 
conricts, 842 
dmnkar^ 342 
definite, most be, 335 

description of, sufilcient to satisfy Statute of Frauds, 871 
tft pari delieto (contract Illegal), 406 
number of, 335 
parol erldonce, 623—528 
agency cases, in, 626 
as to real principal, 525 

of actnal oondi.ion of dooument at time of exeontion, 627 

terms In cose Of oral acceptance of written proposal with rarlatioas, 
527 

where written document does not express all, 526 
agent not being real owner, 626 
condition precraent, 627 
customs, 625 
date, 626 

defendant's request for extension of time for performance, 416 

fact that sale is really a mortgage, 624 

faota tending to show a contract la Tidd or roidabla, 623 

Intention to form binding agreement, 626 

latent ambiguities, 626 

matters giving ground for relief In eqnlty, 628 
oral agreement, contemporaneous ana collateral, 688 
xesoiasion of written contract by oral agreement, 628 
subject-matter of promise, 370 
surrounding circumstances, 624 

variation of written contract by oral ogroement, 528 
payment, 444—464 

appropriation of, 449 

in case of account current, 450 

composition payable hy instalments, 461 
mode of, 461 

not bu^ by fact that one debt is guaranteed, 461 
time for, 460 
to wbat debts, 451 
at request of another, 466 
by forged insteument, 449 
garnishee, 444 

instalments of existing debt, agreement to aocept, not binding, 442 
negotiable Instrument, 447 
presumption 4a to, 447 
post, loss of cheque etc., 449 
■ surety, effect of, 466 

thlrd'penon, 446 ( 

conditional, by ne^itJable instrument, 447 
for another Coompulsoiy), 466 
(voluntary), 467 ' 

need not necessarily M In maiMy> 444 
I of another's debt, 406 

smaller amount, when s ^tisfaation, 448, 444 
presumption of, from lapse of time, tbongh debt not barred, 446 
proof of, 446 

, receipt not under seel not oonclusive evidence of, 446 
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payment a oniikm e i . 

noelpt itnmpe odi 4BS 

Mttlemant of noooante, when n, 444 
to an agent, 44fi 

tmnafer In tiooha of • bank, when a, 44B 

nnder lUagal eontraetCnotwheUyor partially oanledont),ieeove>yof,48S 
Cwhelly or partially carried ont^ reeovety of* 487 
▼olnntai^ and oompnlaory, line between, a narrow one, 477 
penalty imposed by atatnte for protoetion of public impUea a prbhlUtioiw409 

xerenne merely does not Imply a prohibition, 40S 
(recnrrent) imposed by statute implies a prohibition, 408 
penidl rignatura la ralid, 819 
performance, 410—417 

by whom contract muat be performed, 410 

demand for, when necessary, 434 

dependent on ooncnrience of a third person, 417 

impossibility of, 426 

Ifamlity of joint promison, 411 

mode of, 411 

of alternative oontraets, 411 

an accord cannot be enforced, 448 
Gondltlcm precedent^ when excused, 436 
oblimtions impoeed 1^ statute, 494 
place of, 416 ^ 

altemaUve places speoiBed, 416 
in case of rent, 417 
not spcciOed, 416 
time for, 413 

when of the essence of the contract, 413 
personal skill, contracts iavdlvuig, performance of, 410 
policy of insurance, coiwtruction of, 616 
post, contracts made through the, 352—864 

made through, acceptance, when complete, 368 
delay and loss in post, 863 
delivery to postman, efteot of, 863 
revocation of offer mode tfarongh post, 364 
payment by, loss ol cheque etc., 449 

premium paid for learning tr^e or profession not recoverable on premature death, 
483 


privity of contract necessary to action for money had and received, 474 
professional contracts, when nneuforoeable, 406 
professions and trades, statutory regulation of, 406 
promise, absolute, a question of construction, 430 
conditional, meaning of, 482 

eonstraoUon of, as Joint or several or joint and several, 338 
definition of, 331 
dependent, nature of, 483 
Independent, natore of, 482 

joint, 336—839 • 

and several, 337 

devolution of liabilities and rights on death of joint party, S3’ 
effect of non-exeentlon by party, 830 
joinder of parties, 837 
several, 336—839 

** proToise to answer for the debt, default or mlsoarriage of another," 863 
public office, ngreemente for sale or resignation 896 

assignment of or charge on salary etc. of, 896 
policy, agreements oontnuy to, 894 

purcliaiM«mon^, reeovery of, on total failure of consideration, 431 j 

fuatUum meruit, appliektlon of, to oonftacte within Statnto eff Frauds, 381 

baM on an implied promise arising from acceptance of an 
executed consideration 441 

ratification, after time expired, cannot man good unauthorised exerdn of ontkm 
lasting to land, 414 

receipt, oounsdV^ signatures acknowledging ^yment of feef^ must be itamped 

not un^r seal is not eonclnslve evidence of payment, 446 
penalty for non-stomping eto., 468 
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receipt atamp, eancellatlon of, 463 

atampfng after ezecation, 463 

with imprcaied atainp, 453 
stamps on, 463 
aiistamped, as evidence, 463 
receipts exempted from stamp dutj, 463 
nioltal, agreement In, when Importing a covenant, 616 
record, oontract by, natave of, 333 
releue, 464—467 

mils and notes, In case of, 464 
by appointment of creditor as executor, 436 
debtor as executor, 466 
bankrupt paitiier, 467 
covenant not to sue, 46S 
Infant, 467 
joint credttom, 456 
conditional, examples of, 455 
construction of, 464 

discharge of right of action for breach of contract by, 466 
essentials of validity of, 464 
of joint or joint ami several ilobtors, 466 
religions education of children, abandonment of right over, illegal, 3S 
representation may amount to condition or to vrarranty, 621 
repudiation of coni met before performance due, 436 
rescission by new ngi-oemcnt, 431 —423 
contract partly fx'rformcd, 423 
eNScntials of, 423 
implied, 433 
novation, 423 

original contract by deed, 422 

required to bo in wltfng, 423 
rescission of bankrupt's contracts by court, 437 

requires consent of both parties, liow far, 423 
re-stamping, after material alteration, 633 

leatitotion of conjngal rights, covenant not to sue for, permissible, 396 
restrictive covenants bind assignees of land, how far, 606 
revocable mandate docs not effect valid equitable assignment, 497 
salaries of piibllo offfee, assignments of, 601 

■rle, contract of, contents of memorandum to satisfy Statute of Frauds, 372 

of goods, contract for, conditions In, how far enforceablo by seller against 

ultimate buyer, 843 
writing when necessary to, 361 
salvage, principle of, condned to maritime law, 464 

satisfaction, acccptniice by creditor of something of a different nature Is a, 448 
payment of smaller amount cannot be relied on as, 442 
where amount due is liquidated, 442 
nuoortain, 442 

school managers, resolution by, when a contract, 841 
seal, contr-ets nnder, 338—334 

distinction from simple contracts, 332 
estoppel, 333 
Incidents of, 338 
limitation, period of, 384 
merger, 333 

non-executjng covenantee may sue on, 389 
person, not a party, suing on, 389 
variation by parol of, 334 
seal, removal of, effectjif, on other obligors, 436 

securities given for debts arising from void or lll^sl eontraets, as to, 410 
in respect of bets on ^mes, as to, 410 
service, contracts of, what contracts are within Statute of Frauds, 365 
set-off, discharge of right of action for breadi of contract by, 461 
settlement of accounts, when a payment, 444 
sexual immorality, eon tracts tending to, 400 
slgxratura, what is a snffleient, to satisfy Statute of Fronds, 876 
siui>nlacal confkicts are illegal;''40l 
simple contract, dotinition of, 334 

solioltur, delivpry of bill of oosts by, most not be evaded by account stated, 409 
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Mllaitior, TcooTaiy ot charges bj, depends on entolment, <05 
itsk e hoM er , ection of mou» had end leoelred against, 450 

soltoltor reeelTlng anctlon deposit Is primtd /SmU not a, <80 
stamp dutj, 689—641 

affixing stamp, after execntion, 699 
agreements spMtfloallf charged with, 633 
canoellatlon of receipt stamp, 463 
doonments nqntring a stamp, 535 
exemptions fern, 688 

agreements for disposition oS ship eta, 538 
hire of labonrers ete,, 688 
sale ot goods eto., 688 
with mariners on coast-voyages, 638 
documents lasned by registered building society, 639 
instrument of apprenticeship for service in colonies etc., 638 
matter under £6...638 

memorandum under Lonl Tentenlen's Act, 638 

pollciea ot insurance eto. in connection with registered friendly societies, 
639 C 

on agreement relating to several distinct matters, 631 
under hand, 629 

agreements relating to sale ot property, 634 

bill of exchange containing evidence of agreement other than eoutract 
« for payment (as agreement), 638 
with indorsed agreement altering terms, 638 

oontract note, 633 
conveyance ot sale, 636 
counterparts, 629 
deeds, 629 

doeniuent evidencing an agreement, 636 

draft agreement orally assented to, but not executed, 636 

duplicates, 629 

hire-purchase agreements, 641 

instrument chargeable under several categories, 633 

Instromcnto nnder hand on deposit of security transferable by 
delivery, 638 

I. O. n. i^ording evidence of terms of payment, 635 
promissory note containing evidence of agreement other than nsnal contract 
for payment, 638 
receipt 452 

Becanties for periodical payments, 632 
written acceptance of an oral proposal, 635 

document incorporated by reference In oral agreement, 636 
penalty for neglect to cancel adhesive stamp, 629 
remission of, 1^ Inland Revenue Commissioners, 629 
receipts exempted from, 462 
statute, contracts declared void by, 403 
prohibited by, 401 

statute-barred debts, appropriation of payments to, 461 
recovery of, on account stated, 491 
Btntute ot Frauds, contracts within, 861—383 

application of doctrine ot part performance to, 379 
plea of accord and satisfaction to, 382 
quantum tneruit to, 881 

recovery by plaintiff upon account stated, 862 

of monsy paid at defendant’s request, 383 
received to plaintiff's nse, BBS 

Statute of Frauds, oontraets parUy within, divisible ooutroets, 883 

entire contracts, 382 

effect of non-oompli inee with, on Insurable Interest ete., 868 
Btatntory oonfinnatloa of void contracts, as to, 407 
debts, enfoxeement of, 494 

limitation <ff actions for, V94 
stifling prosecution, agreement for, illegal, 899 
stranger to oontraot, liability of, in tort, 846 
atrangen to oontraot, remedy of, in tort, 848 % 
rights and liabifltlea <ff, 843—846 
subrogation, of Insurers, 478 


( 85 ) 



Imdis. 


OONTBAOI—itMtiwMi. 

Sunday, oontiact node on, wben Ulegtl, 401 
teohnleal «rorda, oonatmotion of, Oil 
telecnu, contn^ nu4a by, SM 
t^er, 417-401 

buyer faUing to take delirny ot goodi, 111 
by^d to agent, 431 

negotiable Initrument, 420 
condlUonol, 420 

defeated by deniand for performance, 418 
t'«rectof,418 

of balance after eettlne o4 419 
rent, Implied anthonty of ballifl to recelTe, ill 
eeparable part, 419 
promiie being to pay mongy, 41| 
requleitce of, 418 

stipulation for receipt, effect of, on, 431 
time of, 420 
time clauses, as to, 822 

if^ado of the essence by notice, 410 
originally of the essence, effect of extension, 418 
“reasonable,” a question of fact for jury, 028 
when of the easence of the ooutraot, 418 
in contiaets relating to land, 414 
tippling contracts, 404 

title, agreements in consideration of obtaining, 298' 

tort, waiver of, on institution ot action for money Iiad and receifed, 484 

trade, in restraint of, reqairo consideration, 832 

vifrrfma^des, required in what contracts, 366 

ultra virei contract, 391 

nnduo Influence, 387—360 

burden of proof In cases of, 369 
effect of, 369 

equitable relief In case of, 358 
nature of, 857 
of third person, 369 

presumption of, arising from particular relationships, 368 

relationship of hnsband and wife 
unincorporated associations, contracts with, 339—841 
, offloeis of society cannot be authorise to sue or be sued, 343 
payment looked for from a particular fund, 341 
unpioUtable contracts, disclaimer of, by trustee in bankruptcy, 437 
unstamped agreement os evidence, 680 

document shown to witness to refresh memory, 6S0 
vU major, meaning of, 428 
void contracts, S90—410 

agreements collateral to, 391 
at common law, 393—101 

agreements contiwy to public policy, 894 

tending to pervert the course of justice, 898 
to commit a wrongful act, 393 
Immoral contracts, 400 
by statute, 403—406 
consideration partly unlawful, 407 
court's refusal to aid, though Gaming Act not pleaded, 389 
deflnitlon of, 331 
distinguished from “ illegal,” 390 
security for debt arising from, as to, 410 
statutory oon^nuation of, 407 
' ultra viret ooiltraot, 391 
*' voidable eobtracts, deflnitlon of, 331 t, 

money received by agent under, recovery of, 488 
voluntary associations for terajporary purposes, contracts with, 840 
volunteer corps, contracts with, 341 
wager, deposit on, recovery of, 488 
wsgculng contracts, 897, 403 

poIidA, 404 if 

wages, agi^entafor payment of, other wise than in eurrent coin, illegal, 401 
waiver, in cnee ot bills of exchan^ and promissory notes, 424 

" ' ( 86 ) 



Indu, 


OONTBAOT— aomtUnud. 
wftlver, Baton of, 4S3 

not binding wltbont oonaidetatlon, 49kl 
of tort, on uiatltoting notion for monoj had and reealred, 484 
Torbal, of oontraotreqnlred to be In writing, 4S4 
warranty, meaning of, 4S6 

<m aale of goods, deflnltion of, 521 

weights or meaauraa establlahed by statute, contracts moat be to, 406 

words importing agreement, oons^ction of, 614 * 

an agreement diatingaished from words of mere qualihoicfon, 616 
writing necessary to oontraats, when, 361 

essentials of, 867 

written contracts, alteration and cancellation of, 424 

interpretation of, 610 ' 

wrongful act, agreement to commit, 892 
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